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Act of State — Distinction between act of Arbitration Act (contdj 


State and act of Sovereign authority pointed 
Out — Requisition order under Bombay Land 
Requieition Ordinanoe, 1947, is not act of State 

277fl! 

Appeal — Right of — Pending actions — Vested 
right ot appeal — Can be taken away only by 
expresa proviaiona of law 42/t 

Apprentices Act (XIV [19] of 1850), 

Preamble — Applicability — Act does not apply 
to Gontraota of personal service entered on be- 
half of minors — Such contraota do not stand 
00 same footing aa contract of apprentice or 
aontcaot of marriage of minor: 21 Bom. 23 and 
A. 1. R. (12) 1925 Bom- 97, Bef. — But in 
English law concraots of service and apprentice- 
ship are put on aame footing aa contraota for 
neoeaaariea*. (1913) 1 K. B 520, lief. — Under 
English law minor ia liable if contract of service 
10 for hia benefit but not so under Indian law 
under which under S. 11, Contract Act, auch 

contract ia void : 30 Cal. 639 (P. 0.), BeL on. 

The mere fact that contract ia for benefit of 
minor does not entitle minor to sue on contract: 
Case law discussed 2156 

Arbitration Act (X [10] of 1940), S,2 (a ) — 

Submiasion need not be signed by both parties 

It must, however, be in writing — It may be 
contained in contract which need not be signed 
by other party — Contract may be accepted 
orally and in such case such party would be 
hound by pubmisaion clause 1586 

* S, 32 — Application in respect of matter, 

regarding which suit is barred under S. 32, is 
maintainable under Act — Suit for declaration 
aa to existence or validity of arbitration agree- 
ment ia barred bub application in respect of it 
can be entertained under Act, though not under 
8 33 thereof 168a 

* S, 33 — Remedies — Application in res- 

pect of matter, regarding which suit ia barred 
under S. 32, ia maintainable under Act — Suit 
for declaration aa to existence or validity of 
arbitration agreement ia barred but application 
in reapocfc of it can ba entertained under Act, 
though not under S. 33 thereof 158a 

S, 34 — A engaging B aa broker — B 

entering into transaationa — On 23rJ October 
1947, there waa certain outatanding tranaaction 
— B alleging that under inatraotiona from A 
on Sth November 1947, he closed outafcaoding 

fcranaaction by entering into cross contract A 

alleging that under hia staaling inatraotiona 
Outatanding transaction should have been badla 
to next settlement — Diaputa referred to arbi- 
trator under R. 117 (a) of Native Share and 


Stock Brokers’ Association — Held aa faoUm 
of contract itself was not disputed but mode of 
performance only was disputed arbitrator had 
jurisdiction to enter on the reference 843a 

S, 34 — Failure to exercise jurisdiotion — 

Suit filed — Stay application under S.84 rejected 

— Appeal — Appellate Court considering that 
there was no valid reference — Appeal dismissed 

— Case held fell within CJ. (b) of 8. llS, 

Civil P. C. 8696 

S, 34 — Telephone hiring contract between 

plaintiff and Governor General — Contract pro- 
viding for reference to arbitration of Director 
General of Posts and Telegraphs in case of any 
dispute relating to contract — Dispute arising 

— Suit by plaintiff — Defendant applying for 

stay — Agreement held was saved by Bxoep. 1 
to 8- 28, Contract Act — Reference to arbitra- 
tion of Director-General held waa not bad — 
Director General held waa competent to award 
damages to plaintiff 369c 

Bombay Abkari Act (V [5] of 1878), S, 43 
(as amended by Bombay Act XXIX [29] of 
1947) — Effect of amendment — It ia not 
obligatory upon Court to impose upon accused 
sentences of both imprisonment and fine 

(PB) 41 

Bombay A^ioultoral Debtors’ Belief Act 

(XXVin 128] of 1939), Ss. 85 and 86 — 
Suit filed under 8. 1 5D, Dekkban Agrioul- 
turiate’ Relief Act (1879) for transaction entered 
into in 1884 — Suit held governed by 8. 8G 
and hence Dekkban AgrioolturiatB* Relief Act 
applied 170 

Bombay Agricultural Debtors’ Relief Act 
(XXVIII [28] of 1947), Ss. 1 (2), 2 (3) and 
19 — Provisions of Act not applicable to Oourta 
in City of Bombay — Bombay Court not bound 
to transfer suit d04a 

Ss. 1 (2), 2 (3), 19 — 8. 19 applies to 

Original Side of High Court — Expression 'City 
of Bombay* in 8. 1 (2) not to be applied to 
Courts in City of Bombay but to people reaid- 
ing in City of Bombay — Court in Bombay not 
to diamiaa suit but to transfer same to Court 
having jurisdiction under 8. 19 348 

Ss. 2(3) and 19 — Party desiring to have 

suit transferred to Court within meaning of Act 
to mention Court within whose jurisdiobion he 
waa ordinarily reaidiog 3U46 

S. 17 — Whether particular sale ia bind. 

ing on debtor cannot be decided by Court acting 
under Act 108 

S, 19 (1) — Scope of 8. 19 is not controlled 

by S. 4 — Tranaaction of 1916 — Debtor can 
apply for transfer under 8. 19 (1) 33 


Subject Index, I 
Bombay Agricultural Debtors’ Relief let 

(eontd.) 

S. 19 (l) — Sait. or other proceedings 

pending at date when application under 8, 4 
could be made to Special Court can alone be 
transferred 308 

S, 56, Proviso 2 — PwYieo is retrospective 

— Pending appeal must be decided in accor- 
dance with new Act 390 

Bombay City Civil Cowts Act (XL [40] of 
1948), S> 3 — Jariediefeion — Bait to recover 
posBession of part of house from defendant 
alleged to be in possesBion as licensee — Letting 
value of house Rs. 60 per month — - Valuation 
of suit for purposes of jurisdiction above 

Rs. 10|000 — High Court has juriadiction 

Bombay Rents. Hotel and Lodging House Rates 
Control Act (LVII [67J of 1947) has no appli- 
cation, suit being between licensor and licensee 
and not landlord and tenant 254 

S, 18 — “Proceeding" includes execution 

proceedings — Decree by High Court for amount 
exceeding Rs. 2000 and not exceeding Rg. 10,000 

— Execution application after coming into force 

of Act is not maintainable in High Court 

Application lies in City Civil Court 250 

Ss, 30 and 18 — Act is not ultra vires the 
Provincial Legialabire to the extent that it 
•onfers jurisdiction on City Civil Court to 
receive, try and dispose of suits in respect of 
•beques, bills of exchange and promissory notes 
not exceeding Rs. 10.000 in value and to extent 
that it takes away iucisdietioa of High Court to 
try each suits— -Act sets up additional City Civil 
Court for greater Bombay — Court is not a 
Special Court — Act deals with administration 
of justice and is covered by item 1 of List 

II, 8oh. VII, Government of India Act Act 

does not deal with matters falling under item 
38 of List I — City Civil Court trying suit on 
promissory notes — There h no invasion of 
Federal field — No express jurisdiction to try 
Buob suit is conferred — Invasion is incidental 
and ancillary 1976 

~~ (^) — Inam village held jointly by 

joint Hindu family —Partition effected— Mem- 
berg allotted specific ehareg— Ifc does not amount 
to transfer* within meaning ol S. 16 (G) 248a 

Bombay Exemptions from Land ReYenue 

(No. 1 ) Act (II [2] of 1863), S. 6 (3)—U is 

a taxing provision and must be construed in 
favour of eubjeot 2486 

(Removal of Social Dis- 
abilities) Act, 1946 (X [10] of 1947) — 

Act whether ultra vires _ Act fallg within item 

Government of India Act 

uas5)— . Act intra vireeof Provincial Legis- 
latare 


Bombay Hereditary Offices Act (III [d] of 

1874), S. 4 — Person acquiring watan property 
or having hereditary interest without acquiring 
watan office or being under obligation to perform 
services is watandar : 41 Bom. L. R. 924 : 
A I R. (26) 1939 Bom. 414 : 185 1. 0. 874, 
Overruled ( FB ) 314 b 

Bombay Hereditary Offices Amendment 
Act (V f 5] of 1886), S. 2 — Section not to 
disable Hindu widow from adopting — Line of 
male heirs laid down under ordinary Hindu 
law not altered as regards watan lands by 
section 262 

Bombay High Court Rules (Original Side), 

180 — Affidavits by high Government 

Officers — Ccoss-examination of officers Ordi- 

narily, statements in affidavits should be ac- 
cepted 109i 

Bombay Land Requisition Ordinance (V [5] 

of 1947) — Ordinance is xntra vires the 
Governor of Bombay — Government of India 
Act (1935), 8. 104, notification under — Govern- 
ment of India. Ministry of Law Notification 
No. F. 311-47-C. k (3, dated 21afe October 
1947 — Notification ia valid 98 

■ S. 3 — Certiorari — Writ of — Can be 

issued only against inferior Court or against 
persons who are required to act judicially or 
quagi-judioialiy — It cannot be issued to correct 
executive or administrative acts, even though 
illegal or ultra vires — Such acts may be chal- 
lenged in Court of law — Tests to determine 
whether act ia judicial or quasi-judicial laid 
down — Order of requisition of premises under 
Bombay Land Requisition Ordinance, 1947, is 
quasi. judicial act — Corrective writ of certiorari 
can be issued but only against; Province of Bom- 
bay and not against individual oflioers 277a 

■ ,S. 3 — It ia for Provincial Government to 

decide necessity or expediency of requisition 

But requisition must be for public purpose 

Government must decide objectively that land ia 
required for public purpose. 2776 

S. 3 — Applicability — Doing or forbearing 
of any specific Act must be incumbent on person 
in his public character — There is no indication 
in Bombay Land Requisition Ordinance, 1947 
of any such provision compelling officer to do or 
forbear from doing any specific act — Order under 
8.45, Specific Relief Act cannot therefore be 
issued against public officer issuing requisition 
order by order of Governor 277o 

S. 3 — Distinction between act of State and 

act of Sovereign authority pointed out — Re- 
quisition order under Bombay Land Requisition 
Ordinance, 1947. is not act of State 277^ 
S, 3 — Requisition must be for public pur- 
pose — Requisition for housing refugees is public 
purpose — But depriving one refugee to house 
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Bombay Land Requisition Ordinance 

(contd,) 

another is not public purpose — Requisition 
would be without jurisdiction 277i 

S. 4 — Requisition of premises under S 4 

(4) is conditional upon premises being vacant — 
Government has to determine whether facts 
constitute vacancy — Order therefore is quasi- 
judicial order — - Writ of certiorari can be issued 
in case Government exceeds jurisdiction — Writ 
lies only against Province of JB mbay and not 
against Assistant Secretary to Government or 
Minister — Order under 8. 45, SpeciGo Relief 
Act, cannot be issued either against Province or 
against Secretary to Government or Minister 

303i 

S. 4 (4) — Government cannot requisition 

new premises which are under construction at 
time of order 303a 

S. 11 (2) — Validity of order under 8. 3 

does not depend upon service of order upon all 
persons affected by that order — Utmost that 
can be said is that order is not effective against 
person unless it is served upon him — But person 
served cannot say that it is not valid and not 
enforceable against him, because others are not 
served 277y 

Bombay Municipal Boroughs Act (XVIII 
[l8j of 1925), S. 58 (]) — Rules under — Rr. 6 
and 7 — Rules are merely directory and not 
imperative 1195 

Ss, Sly 84 (2) — Revised assessment list 

becomes effective at commencement of ofiSoial 
year 119a 

Bombay Prize Competition Tax Act (XI 

[llj of 1939), S. 4 — License for prize com- 
petition — Collector has discretion to refase 
license — Principle as to construction of powers 
stated ^ 109 a 

S. 4 — Discretion of Collector— Discretion 

must be of Collector himself — Discretion should 
not be arbitrary 1096 

S. 10 (4 ) — "In the public interest" — Ex- 

pression is not ejusdem generis with contents of 
sub-cls (1) {2> and (3) 109c 

Bombay Public Security Measures Act ( VI 
[6] of 1947), S. 2 — Order unier, stating 
detenu was acting prejudicial to public safety of 
Sholapur city — Order under 8. 8 giving grounds 
having no connection with tranquillity of city 
of Sholapur— Order of detention held bad 376 

Ss. 2 and 3 — Detention of person without 

showing order under 8. 2 (1) (a) for some days, 
deprecated 37 ^^ 

Ss» 2 and 3 — Satisfaction of Magistrate 

Grounds for — Court cannot enter into But 

Court is entitled to see whether authority has 
applied its mind — Place of detenu’s activity not 
mentioned either in order of detention or in 


easures Act 


Bombay Pablio Security 

(contd.) 

grounds therefor or in aflSdavit — Authourity held 
did not apply its mind — Detention held bad 84 

S. 2 — ‘Is acting'’— Period of two months 

prior to date of order cannot be considered as 
outside its scope 866 

S. 2 — Affidavit by pereon of matter not 

within his knowledge and affidavit by person on 
same matter within his knowledge — Latter 
affidavit would he accepted 8l9a 

S 2 — “ Satisfaction *' of detaining autho- 
rity — Court must see whether there was sub- 
jective satisfaction — ’* Satisfaction ’* is condition 
precedent to valid order — Court is not concern- 
ed with grounds for satisfaction — Subjective 
satisfaction of mind is a state of fact — Burden 
to establish absence of satisfaction is on appli- 
cant under S. 491, Criminal P, C. — Burden is 
heavy — Burden held not discharged (F3) 31 9c 

S. 2 — Question of application of mind by 

detaining authority is really question of its satis- 
faction — Affidavit by authority that it applied 
its mind to the question supported by affidavit 
by successor authority — Authority held applied 
its mind (FB) 319i 

S. 2 (l) — Order of detention may be oral 

— Written order coming after actual detention 
— Onus is on authority to show that it was 
* satisGed ' before actual arrest and that deten- 
tion was in consequence of such ‘ satisfaction ' 

826 

S. 2 (l) (a) and S. 2 (4) — Sub-ss. (1) (a) 

and (4) have to be read together — District 
Magistrate cannot pass order under 8. 2 (4) 
detaining person in jail situated outside his 
territorial jurisdiction — Such order cannot be 
validated by Government 87a 

S. 2(1) (a ) — Order under, ex facie good 

and valid — Detenu might eucoessfully contro- 
vert it — Court satisfied that detaining authority 
had applied its mind — Detenu can show that 
facts relied upon by authority were falsa — 
Detenu can rely for this purpose, on statement 
of grounds aud particulars furnished to him — 
For showing falsity of facts relied on he can file 
affidavit — Authority also can file affidavit : 86a 

S. 2 (l) (a) — Order based on acts done 

while person was within jurisdiction — Tem- 
porary absence of person from jurisdiction — 
Order operates when such person returns with- 
in jurisdiction 86o 

S. 2 (l) (b) and (6) — Accused charged 

with contravention of order under S. 2 (1) (b) 
— Validity of order challenged — -Merely tender- 
ing of order by prosecution is not sufficient — 
Prosecution must call in evidence of Police 
Commissioner — He must state that he was 
satisfied that accused was acting in prejudicial 
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Bombay Public Security Measures Act 

(contd.) 

manner — In orogs-examinafeion acoaaad can 
challenge order on ground that ifc was m^-de 
arbitrarily, capriciously or mala fida 387 

S. 3 — Grounds supplied should disclose 

state of mind of detaining authority and show 
that it had apolied its mind with diligence — 
Detenu charged with inciting labourers of Tata 
Air India, Bombay — No such company found 
in existence — Tatas having interest in many air 
companies — No indication as to which company 
was meant — Error held material and showed 


want of due care and caution on part of autho- 

rity 75 

-S. 3 — Grounds held neither vague nor bad 

in law 82a 

-S. 3 — Grounds supplied on 25th February, 

saying detenu was active worker of certain 
organization — Organization already declared 
illegal on 83h February — Order hell referred to 
activities prior the 8bh February SC)d 


‘S'. 3 — Notice under — Grounla furnished 

should be definite and precise — . To say that 
detanii has been “ iuoitlag workers to commit 
acts of violence '* is vague and insufficient to 
enable detenu to make representation against 
order of detention 95 


S. 3 — Supplying grounds and other parti* 

culara for detention— Withholding of facts and 

details, wnen renders detention bad, indicated 

Giving of conclusion of facts and such parti- 
culars as are in opinion of detaining authority, 
sufficient to enable detenu to make representa- 
tion — There is compliance with 3. 3 — Tests of 
compliance indicated— Court cannot enter into 
sufficiency of particulars supplied (FB) 319s 

S, 3 — . Order of detention by District 

Magistrate under delegated powers — Detenu 
must be informed that he ia entitled to make 
representation against order to Provincial Gov- 
ernment— Merely saying that he has right to 
make representation to District Magistrate is 
not compliance with mandatory provisions of 
S. 3 — But defect does not invalidate grounds or 
particulars supplied (FB) 819/ 

S. 6 ( 1) — Inhabitant * — Meaning of — 
Collective fine imposed on owner of pan-shop, a 
resident of another locality— Order is valid: 305 

S. 21 — Provincial Government not bound 
to specify oiroumstanoes of delegation of power 

nor bound to impose and set out conditions of 
exercise of power 7 q 


Public Trusts Registration Act, 

of 1935) — Society registered 
under Societies Registration Act, need not be 
registered under Bombay Act (XXV [25] of 
1935) na 


Bombay Rent-free Estates Act (XI [11] of 

1852), Soh. B, R, <9, Proviso 5 and B. 10 — 
Lands given as Kazi inams — Under aanad 
lands non-transferable and holder to romain 
loyal — Lands mortgaged by kazi — Govern- 
ment resuming lands from mortgagee for breach 
of conditions of sanad and restoring them to 
official kaz! — Suit by mortgagee for possession 
— Government, held, had no power to resume 
lands by taking executive action — Suit- held 
was not barred under S, 4, Bombay Revenue 
Jurisdiction Act 207 


Bombay Rents, Hotel Rates and Lodging 
House Rates (Control) Act (VII [7] of 
1914), Ss. 9 and 10 — Scope — Sanctity of 
contracts between landlord and tenant not 
interfered with by sections — Lease prohibiting 
sub-letting without previous consent of landlord 

— Condition broken by tenant — Tenant not 

protected under S. 9 131a 

Ss. 0 and 10 — Scope — S. 10 dors not over- 
ride S. 0— S 10 does not deal with contraots 
between landlord and tenant as regards aub-let' 
ting — S. 10 restricts right of sub-letting given 
by law as laid down in S. 108 (j), T, P, Act — 
Tenant prohibited by lease deed from sab- 
letting — S 9 an! not S. 10 applies 1816 

Bombay Rents. Hotel and Lodging House 
Rates (Control) Act (LVII [57] of 1947) 
— Applicability — Suit to recover possession of 
pact of house from defendant alleged to be in 
possession as licensee — Latting value of house 
Rs. 50 per month — Valuation of suit for pur- 
poses of jurisdiction above Rs. 10,000— -High 
Court has jurisdiction — Bombay Rents, Hotel 
and Lodging House Rates Control Act (LVII 
[57] of 1947) has no application, suit being 
between licensor and licensee and nob landlord 
and tenant 264 

Ns. 12 and 50 — Retrospective effect of 

Act is confined to what is expressly stated iu 
S, 50 — Provisions of S. 12 not retrospective — 
Decree for ejectment under old Act — Appeal by 
defendant — Act coming in force during pen- 
dency of appeal — Defendant not entitled to 
take advantage of S. 12 (3)— F. A. No. 365 of 
1947 (Bom), OvERRULEn (FB) 210 

>Ss. 28, 29 and 50 — Ordinary original 

jurisdiction of High Court is alone taken away 

— But extra ordinary original jurisdiction and 

revisional powers left in tact — It is within 
powers of Provincial Legislature to take away 
ordinary original jurisdiction 42a 

-Ss, 28, 29 and Sections do not affect 

High Court’s power to transfer cases to itself— 
Government of India Act (1935), S. 225 42a 

‘Ss. 28, 29 and 50 — Sections do not 

impugn powers of Federal Court under Ss. 205 
or 206, Government of India Act, 1935 42/ 
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Bomba; Routs, Hotel and Lodging House 
Bates (Control) Act (cojitdJ 

Ss. 49 (2 ) — High Court’s powers to 

malra rules under S. 224 (1) (b), Goverument 
of India Act, are nob impinged upon by 

8. 49 (2) (iii) 4M 

,5. 60 — li not 2 dta vires because it takes 

away Tested right to appeal to Federal Court 

42p 

S. 50 -Suit for recovery of rent— Suit by 

tenant against landlord for recovery of excess 
rent or pugrco is not such Euifc — Suit pending 
in High Court when Act came inio force — 
S. 50 does not apply and suit need not be trans- 
ferred to Small Cause Court B87a 

Bombay ReYenue Jurisdiction Act (X [lO] 

of 1870), ^--Lsnds given as kazi inam? — 
Under eanad lands uon-^ranBfcrable, and holder 
remain loyr,! —Lands mortgaged by kazi — 
OoTsrnmGnt resuming lands from mortgagee for 
breach of conditions of eanad and restoring 
them to official kazi — Suit by mortgagee for 
po3B08Bion — Government, held, had no power 
to resume lands by taking executive action — 
Suit held was not barred under 8. 4 207 

Bombay Securities Contraets Control Act 
(YTII[8] of 1925), S, 5-Rule 117 (a) of 
Nativo Share and Stock Brokers’ Aeaocistion 
made term of oontract between constituent and 
broker — Rule binding on parties even assuming 
ultra vires the Association 8486 

Bomba; Smoke-nuisanees Act (7 [YU] of 

1912), S$, 9(1) and 11 — Rules under S. 11 — 
Smoko Nuisaoco Rules, R. 20 - Acoueed, owner 
of hotel, eGi’ved with notice requiring him to 
raias height of hia chimney to 83 feet — Non- 
©omplianee with notice — Contravention of R. 28 
by emitting smoke at height lower than 100 
feet from firing floor level — Accused held com- 
mitted ofifenoe under S. 0 (1) read with R, 26 
— Fact that accused was merely lessee of buil- 
ding and was precluded from making structural 
alterations under his contract with landlord 
wag immaterial 373 

^Certiorari — ^rit of — Can be issued only 
against inferior Court or against pepeons who 
are required to act judicially or quasi-judicially 
— It cannot bs issued to correct executive or 
administrative acts, even though illegal or 
vltta vires — Such acts may be ihailenged in 
Court cf law — Tests to determine whether aet 

ifl judicial or quasi-judicial laid down Order 

of reqiuisition of premises under Bombay Land 
Requisition Ordinance, 1947, is quasi-judicial 
act — Corrective writ of certiorari can be issued 
but only against Province of Bombay and not 
against individual officers 277a 

Writ of — Apart from S. SOS, Government 

of India Act, High Court has under S. 223 


Certiorai (contd.) 

jurisdiction to issue writ of cerliorari against 
Province 277g 

Writ of — Requisition of premises under 

S. 4 (4) Bombay Land Requisition Ordinance is 
conditional upon premises being vacant — Go- 
vernment has to determine whether facts cons- 
titute vacancy — Order therefore is quasi- judicial 
order — Writ of certiorari can be issued in case 
Government exceeds juriediotion — Writ Ifea 
only against Province of Bombay and not 
against Assistant Secretary to Government or 
Minister — Order under S, 45, Specific Relief 
Act, cannot be issued either against Secretary 
to Government or Minister 8016 

City of Bombay Municipal Act (III fSj 
of I868J, S. 63 (h ) — Income of local autho- 
rities — Bombay City Corporation supplying 
water to Government and other persons oufeide 
city of Bombay — Income derived from it) ifl 
taxable to income tax J9 

S. 70 (b) — Specification of price in oon- 
tract, means that it should be explicitly mentioned 
— It does not mean apecifloatiou of fixed price 
— Price may be mentioned to be ascertained ab 
future date by Commissioner after taking ooebain 
ciraamsfcances into consideration 

S. 88 — Income of local authorities — 

Bombay City Corporation supplying water to 
Government and other persons outside city of 
Bombay — Income derived from it is fexable to 
income tax 

jS'. 261 — Ineome of local authorities — 

Bombay City Corporation supplying water to 
Government and other persons outside city of 
Bombay — Income derived from it is taxable to 
income-tax 89 

S* 288 — Ineome of local authorities — 

Bombay City Corporation supplying water to 
Government and other persons outside city of 
Bombay — Income derived from it is taxable to 
income-tax 89 

S- 521 — Specific Relief Act (1877). S. 

(d) — ’ Other epeoifio and adequate legal remedy” 
means remedy which is immediately available 
and not remedy which can be brought only after 
giving notice for stated period, in oasea of 
urgency — Rate payer wanting to restrain Munici- 
pality from expending municipal fund contrary 
to provisions of City of Bombay Municipal Aet 
— Two remedies available, one by way of appli- 
cation under S. 45 and other by suit under 3. 42 
read with S, 54 — For suit previous notice of one 
month under S. oEl/essential — By recourse to 
suit, rate-payer no table to get injunction under 
S. 64, earlier than one month — Filing of suit 
not being as efficacious a remedy as application 
under 8. 46 is not "other specific legal remedy” 

229c 
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Ci?il Manual (Bom) Vol i. B. 95— Bale by 
Oolleotor — Notification relating to Ahaaednagar 
District — Sale ordered not by decree butbyexe- 
outing Court — Notification has no application — 
Sale must be held by Court 77a 

Civil Procedure Code (V [5] of 190S), S. 2 

( 2 ) — Order obtained in proceeding under Chap. 7 
Presidency Small Cause Courts Act, 1882, against 
person for delivery of pOBsesaion — Order is not 
decree within meaning of 8, 2 (2) — Suit for 
declaration of present right to possession by per- 
son against whom such order is passed — Art. 11 A, 
Limitation Act, does not apply — Article applies 
only where order for posaesaion is given by dec- 
ree lOla 

S, 9 — Objection to juriadiotion of High 

Court — High Court must accept allegations in 
plaint and decide question of jurisdiction on that 
basis 337c 

5'. 11 — Execution proceedings — Construot- 

tive res judicata — Notice under 0. 21, R. 66 — 
Judgment debtor not appearing — Proclamation 
ordered to issue — Date ol sale fixed — Judgment- 
debtor appearing on such date — Plea that he was 
agriculturist and that he should be allowed to 
pay decretal amount in instalments — Plea held 
barred 79 

S. 11 — Might and ought — Suit by A for 

deolaratioQ that he owned certain property which 
was not liable for attachment and sale in exe- 
cution of decree against B — B's contention that 
transaction in favour of A was bogus sale 
overruled and decree in favour of A — Sub- 
sequent suit by B against A under S. 15D. Dek- 
khan Agrioulturists’ Relief Act alleging that 
transaction in favour of A amounted to mortgage 
— Suit held barred by res judicata 274 

S. 11 — Kgs judicata prevails over Its pen- 

dens — Matter res judicata — Lis pendens also 
applying to case — Decision is res judicata and 
binds also transferees pendente lite 367 

S, 20 — Party desiring to have suit trans- 
ferred to Court within meaning of Act to men- 
tion Court within whose jurisdiction he was 
ordinarily residing 3946 

S. 24 } — Bench on appellate side entitled to 

transfer suit pending on original aide to Court in 
mofuesil 203a 

/S’. 24 — A. resident of Nagpur and B and C, 

residents of Poona entering into agreement at 
Bombay — C filing suit against A at Poona — A 
filing suit against B at Poona — B filing suit 
against A on original side at Bombay — All suits 
concerned with consideration and construction 
of agreement — Suit of B transferred to Court at 
Poona — Suits of A and B to be tried by same 
Court 2036 

S* 35 — Divorce oases — Petition by wife — 

Fatlore of petition — Costs are in discretion of 


I. R. 1049 Bombay 

Civil P. C. (contd^) 

Court — Duty of solioitors — Solicitors must 
scrutinize charges levelled against husband care- 
fully 81 

S. 35 — New plea — Point of limitation, 

being point of law, can be raised for first time 
in appeal — But the fact that it is so raised 
would be relevant in considering the question of 
costs ( Bhagwaii J J 1046 

S. 35 — Appellate Court rarely interferes 

with discretion of lower Court in awarding costs 

217k 

S. 42 — Application for recall of transferred 

decree — Order for recall made — Execution 
application to transferor Court before return of 
decree from transferee Court— Transferor Court 
has jurisdiction to receive application 379^ 

/5. 48 — Date of decree — Decree directing 

plaintiff to pay court-fee before execution — 
Decree not conditional — Limitation starts from 
date of decree and not from date of payment of 
court. fee 

5. 4S (2 ) — Fraud — Word must be inter. 

preted in wider sense — Evading execution by 
dishonest slrstagems amounts to fraud — Judg- 
ment-debtor concealing property, putting up 
benamidar and denying his ownership — Execu- 
tion held prevented by fraud and not barred 
under 8. 48 3796 

/S. 02 — Foreign trust — Suit — Defalcations 

by trustee in Indian Union — High Court can 
in its original jurisdiction entertain suit for 
accounts and compel trustee to restore original 
property as also property which is result of 
sale proceeds 361a 

jS. 02 — Suit for accounts by plaintiff not 

as co-truetee but as relator with sanction of 
Advocate-General under S. 92 — In euch suit 
there is no question of set-off or counter-claim 
by defendant — Defendant cannot plead that 
plaintiff was as much responsible for loss of 
trust funds, as defendant 361c 

jS, 96 — New plea — Point of limitation, 

being point of law, can be raised for first time 
in appeal — But the fact that it is so raised 
would be relevant in considering the question 
of costs ( Bhagwaii J.) 1046 

S. 96 — Person not party to suit can appeal 

against order passed in suit, if it advercely affects 
it with leave of appellate Court — Government 
appearing in suit by virtue of notice — Govern- 
ment not joining as party — Order affecting it — 
It can appeal only with leave of appellate 
Court — Appellate Court however allowed it to 
appeal in spite of absencs of leave on terms of 
paying all costs of appeal up to date 141a 
jS. 100 — Question of fact — Whether cer- 
tain person was in possession since certain date 
is question of fact — Finding cannot be inter- 



10 


Subject Index, A. L R. 1949 Bombay 


Civil P. C. (confd.) 

fared vviuli in second appeal unless there is no 
evidence for the finding or it is arrived at by 
error in procedure, even though finding is 
perveTi’e or Judge sitting in second apoeal 
would himself havo arrived at different finding. 
(Pei’ Bavdekar J . hi Order of Referevce) 

(FB) 137a 

“ 70(9 — Question of law — The question 

whether possession is adverse ia a question of 
law. (Per Bavdekar in Order of Refer, 
ence.)^ (FB.) 1376 

6. 100 — Question of fact — Question whe- 
ther delivery of contract note and its retention 
by other party does or does not amount to 
acceptanee of contract is one of fact 158c 

S. 102 — Suit includes execution proceed- 

o, 107 — Trial Court taking witnesses out 
of hands of counsel and examining and cross- 
examining them himself — Appellate Court not 
to attach any importance to observations about 
demeanour of witnesses by trial Court 34G6 

— ; — S. 110 — “Substantial question of law” 

Principles to be applied in granting petition 
for leave to appeal to Federal Court, stated 

o It ^ 34a 

S.llO — “Substantial question of law” 

What is — Tt is not necessarily question of 
public importance— Application of well esta- 
blished principle of law to given set of facts 

would not be substantial question of law 

Question of law not well settled or some doubt 
as to principle of law involved — It would raise 
substantial question of law 13^6 

“ S. 110 — Every construotion of document 
doea not necessarily involve substantial ques- 
tion of law — In construing document (decree) 
trial Court and appellate Court coming to 
same conclusion but by different process of 
reasoning which is inconsistent or self-destruc- 
tive— Party can ask to allow matter to be 
further considered by Federal Court 134c 

S. 110 — It is for party seeking leave to 
appeal to satisfy Court of Appeal that subs- 
tantial question of law arises 1343 

S. 110 — Affirmance, meaning of Ques- 

tion of law — Decree of lower Court varied by 
High Court in favour of applicant — Decree ia 

one of affirmance—Question whether property 

IS joint family property does nob involve ques- 
tion of law 264 

6. 115 — Conversion of appeal into revi- 
sion— aecond appeal not maintainable was 
allowed to be converted into revision, in view 
of the importance of the question of law in- 
volved 225^ 

■S. 115 — Court — Meaning of — Authority 


Civil P. C. (conti.) 

under Payment of Wages Act (1936) not Court 
within S 115 138 

S. i/5— Revisional j'urisdiotion of District 

Judge — He can interfere with findings of fact, 
if be is satisfied that failure of justice has 
resulted — In such case High Court will not 
revise order of Djstriob Judge - 366 

- S, 115 (b ) — Failure to exercise jurisdic- 
tion — Suit filed — Stay application under S. 84, 
Arbitration Act, rejected — Appeal — Appellate 
Court considering that tbere was no valid 

reference — Appeal dismissed — Case held fell 
within cl. (b) 359J 

S. 115 (c ) — Court having jurisdiction to 

decide question — Court coming to erroneous 
decision — Court has not acted illegally or with 
material irregulaity 359a 

S. 151 — Court can never have inherent 
right to hear appeal unless law so expressly 
provides — Order passed by single Judge on 
original side not amounting to judgment within 
Cl. 15, Letters Patent — High Court baa no 

inherent right to sit in appeal from that order 

125c 

0. 2, B, 3 — Suit against same defendant 

as trustee, for accounts — Leave of Advocate- 

General obtained — Several charities involved 

Suit is not bad for raultifariouaneea 3516 

* 0.3, R. 2 — Application under 0. 21, R c9 

must be by judgment-debtor — Physical act of 
making deposit in Court may be by another on 
behalf of judgment-debtor — Auction sale in exe- 
cution of decree — Mortg-ige of property by judg- 
ment-debtor — Amount kept with mortgagee for 
making deposit — Mortgagee making deposit- 
joint application by judgment-debtor and mort- 
gagee to set aside sale — Order 21, R. 89 held 
complied with — Deposit held was on behalf of 
judgment-debtor 213 

0. 3, R. 4 — Counsel not to permit himself 

to be made instrument in hands of Judge: S46a 
—0.9, R. 15— “Appeal” in Col. 3, para. 2. 
Limitation Act, Art. 182 includes appeal against 
order rejecting defendant’s application for setting 
aside ex parte decree 115c 

0. 19, R. 1 — Affidavit by person of matter 

not within his knowledge and affidavit by person 
on same matter within his knowledge — Latter 
affidavit would be accepted 3l9a 

O 19, R. 2 — Bombay High Court Rules 

(Original Side), R. 180 — Affidavits by high 
Government Officers — Cross-examination of 
officers — Ordinarily, statements in affidavits 
should be accepted 109i 

0. 20, R 4 — Public officer departing from 

path of rectitude — Duty of Court while making 
remarks in judgment pointed out 229h 
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* 0. 20, i?. 11 — DeorGG — Instalment decree 

— Default clause — Relief against forfeiture — 
Court’s power to grant — Mortgage decree on 
award — On default of two instalments, mort- 
gaged property to be sold for balance found due 
— Default committed — Notice under 0. 21, 
R, 66 for sale of property — Judgment-debtor 
tendering money due on defaulted instalments 
and praying for relief against breaob— Court can- 
not grant relief — Case is not one of penalty or 
forfeiture : 27 Bom. L. R 1453 : A. I. R. (13) 
1926 Bom. 81 ; 91 I.C. 990 and 46 Bom. 4G3: 
A. I. R. t9) 1922 Bom. 170 :6i LG 570, 
Overruled (FB) 97 

0. 21, i?, 16 — Notice to judgment-debtor 

— Decree — Assignment — Application for execu- 
tion by assignee — Attachment before hearing 
judgment-debtor’s objections — Appearance of 
judgment-debtor without notice and his objec- 
tions heard — Title of assignee found established 
— Order of attachment is bad but application as 
a whole should not be dismissed — Pmdmg as to 
validity of assignmenc must stand : 36 Bom. 
68 : 12 I. C. 547 : 13 Bom. L. R. 973, Over- 
ruled (FB)G3 

0. 21, R. 89 — ^Application must be by 

judgment-debtor — Physical act of making 
deposit in Court may be by another on behalf of 
judgmoat debtor — Auction sale in execution of 
decree — Mortgage of property by judgment- 
debtor — Amount kept with mortgagee for 
making deposit — Mortgagee making deposit — 
Joint application by judgment-debtor and mort- 
gagee to set aside sale— Order 21, R. 89 held 
complied with — Deposit held was on behalf of 
judgment-debtor 213 

0, 21, Rr. 89 and 90 — Application under 

R. 90. pending — Application under R. 89, 

subsequently made is liable to he dismissed 

Mere stay of application under R. 89, until dis- 
posal of application under R. 90 not sufficient 

271 

0. 21, R, 103 — Order obtained in proceed- 
ing under Chap. 7, Presidency Small Cause 
Courts Act, 1882, against person for delivery of 
of possesaion — Order is not decree within mean- 
ing of S. 2 (2), Civil P. C. — Suit for declaration 
of present right to possession by person against 
whom such order is passed — Art-cle llA, Limi- 
tation Act does not apply — Article applies only 
where order for possession is given by decree 

101a 

0. 27 A, R, 2 — Person not party to suit 
can appeal against order passed in suit, if it 
adversely affects it, wijh leave of appellate Court 
Government appearing in suit by virtue of 
notice— Government not joining as party— Order 
affecting it — It can appeal only with leave of 


Ciyil P. C. (contd,) 

appellate Court — Appellate Court however 
allowed ic to appeal in spite of absence of leave 
on terms of paying all costs of appeal upto date 

111a 

0. 41, R. 22 ( 4 ) — Appeal abating by rea- 
son of appeliant’s death and his legil representa- 
tives not having been brought on record within 
limitation — Cross-objections of respondent cin- 
not be heard 27G 

0 41, R 27 — Propounder of will negli- 
gently not complying with requirements of 
S. 63, Succession Act — High Court in appeal 
can call for necessary evidence 2665 

Companies Act (VII [7] of 1013), S, 105G 
— Issue of shares — Fiduciary power of Director — 
Interference by Court— Discretion to issue new 
shares must be exercised in interests of company 
— Company in need of funds — Discretion to 
issue shares will not be interfered with, whatever 
ocher motives might he 565 

S'. 205G and Sck 1, Table A, Regn. 42 — 

Object of — Allotment of new shares — -8. 1050 
is to be read with Regn. 42 — Proportion to 
existing shares is to be maintained as nearly as 
circumstances admitted 56.2 

S. 109 (1) (e) — Pledge and mortgage or 

charge on stock-in-trade not to require registra- 
tion — Mortgage or charge on movable property 
other than stock-in-trade to bo registered 

262 

Ss. 177B (2) and 196 — Statutory jurisdic- 

tion under S. 196 o-in be invoked on applica- 
tion by official liquidator under that section — 
Report under S. 177B (2) not necessary 839ix 

S 196 — Snciion aims at person charged 

with fraud and not at person concerned with 
working of company and not charged with fraud 
by liquidator J 339 /j 

8. 196 — Official liquidator setting out 

necessary facts raising necessary inference of 
fraud against certain person — Jurisdiction of 
Court under section is attracted 839c 

S. 196 — Order under, not to be made ex 

parte 

Contract — Construction — Superfluous term in 
contract — Court in order to avoid superfluity 
and to give full effect to every provision of con- 
tract cannot construe words in entirely different 
sense from their natural and grammatical mea- 
ning— Word ‘when’ could not be rtad as ‘if* 

* 3565 

^Contract Act ( IX [9] of 1872), S. 2 (d)— 

Contract of service entered into by father on 
behalf of minor daughter is void being without 
consideration — Consideration moving from third 
party who is minor is no consideration — If 
father’s promise be consideration for contract, 
then father can recover on account of breach, 
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Contract Act (contd,) 

damages suffered by himealE and not hia daugh- 
ter — In daughter’s suit, she cannot recover more 
than her father can 2 1 5a 

* 5. 10 — Contract of service entered into by 

father on behalf of minor daughter ia void being 
without conaideration — Consideration moving 
from third party who is minor ia no considera- 
tion — If father’s promiae be oonaideration for 
contract, then father can recover on account of 
breach, damages suffered by himself and not his 
daughter — In daughter’s suit, she cannot re. 
cover more than her father can 215a 

11 — Contract of service entered into by 

father on behalf of minor daughter is void being 
without consideration — Consideration moving 
from third party who is minor ia no considera- 
tion — If father’s promise be consideration for 
contract, then father can recover on account of 
breach, damages suffered by himself and not his 
daughter — In daughter’s suit, she cannot re- 
cover more than her father can 215a 

S.ll — Apprentices Act (1850), Preamble 

Applicability — Act does not apply to contracts 
of pereonal service entered on behalf of minora 
— Such contracts do not stand on same footing 
as contract of apprentice or contract of marriage 
of minor: 21. Bora. 23 and A. I. R. (12) 1925 
Bom 97, Itef* — But in English law contracts of 
service and apprenticeship are put on same foot- 
ing as contracts for necessaries: (1913) 1 K. B. 
620, Ref , — Under English law, minor is liable 
if oontraofc of service is for his benefit but not so 
under Indian law under w'hicb. under 8. 11. 
Oontraot Act. such contract ia void: 30 Cal, 539 
(P. 0.), Bel, on . — The mere fact that contract: 
is for benefit of minor dees not entitle minor 
to sue on contract: Casa law discussed 2155 

S. 25 — Contract of service entered into by 

father on behalf of minor daughter is void being 
without consideration — Oonaideration moving 
from third party who ia minor is no considera- 
tion — If father’s promise be consideration for 
contract, then father can recover on account of 
breach, damages suffered by himself and not his 
daughter — In daughter’s suit, she cannot recover 
more than her father can 216a 

5. Apprentices Act (1850), Preamble 

— Applicability — Act does not apply to contracts 

of personal service entered on behalf of minors 

Sueb contracts do not stand on same footing os 
contract of apprentice or contract of marriage of 
minor; 21 Born 23 and A. I. R. (12) 1925 Bom. 
97 Ref . — Butin English law, contracts of service 
and apprenticeship are put on same footing as 
contracts for necessaries: (1913) 1 K. B. 520, 
Ref — Under English law, minor is liable if 
oontraal of service is for hia benefit but not so 


Contract Act (contd.) 

under Indian law under which under 8. 11, 
Oontcaot Act, such contract ia void; 30 Cal, 689 
(P. C.), BeL on — The mere fact that contract ia 
for benefit of minor does not entitle minor to 
sue on contract. Case law discussed 2166 

5. 25 (1 ) — Assessee entitled under trust- / 

deEfl to certain share of trust income— Regig. 
tered agreement executed by assesaee in favour 
of hia mother agreeing to pay Rs. 6000 over 
and above that which he was liable to pay under 
trust deed — Payment made charge on assessee'e 
property — Amount of Rs. 6000 ig permissible 
deduction under B. 9 (1) (iv), Income-tax Act, 
^•^22 X7a 

S, 28, Exc0ptio7i 1 — Telephone hiring con- 
tract between plaintiff and Governor- General — 
Contract providing for reference to arbitration 
of Director General of Posts and Telegraphs in 
case of any dispute relating to contract — Dispute 
arising — Suit by plaintiff — Defendant applying 
for stay — Agreement held was saved by Exoep. 
tion 1 to 8. 28 — Reference to arbitration of 
Director General held was not bad — Diieotoc 
General held was competent to award damages 
to plaintiff 869<? 

Ss, 31 and 73 — Contract for sale of good — 

Goods to be given delivery of when they arrive 
— Contract held was not a contingent contract 
but an absolute contract — Failure to deliver 
goods due to non-arrival of goods amounts to 
breach 850a 

S. 55 — Time whether essence of contract — 

Defendant agreeing to sell property to plaintiff 
• — -Plaintiff to pay consideration within three 
years with interest — Plaintiff in possession exe-. 
outing rent note in favour of defendant on same 
day — Ileld^ defendant’s amount was carrying 
interest in form of rent — Hence, time not of 
essence of contract — Agreement enforceable even 
after period of three years — Defendant not 
entitled to both interest and rent 193 

S. W— Whether rule m (1873) L. R. 7 

H. L. 158 inapplicable in India {Quare) 1646 

S, 73 — Contract of service entered into by 

father on behalf of minor daughter is void being 
without consideration — Consideration moving 
from third party who is minor is no considera- 
tion — If father’s promise be consideration for 
contract, then father can recover on account of 
breach, damages suffered by himself and not 
his daughter — In daughter’s suit, she cannot 
recover more than her father can 215a 

S, 73 — Apprentices Act (1850), Preamble 

— Applicability — Act does not apply to contracts 
of personal service entered on behalf of minora 
— Such contracts do not stand on same footing 
as contract of apprentice or contract of'marriage 
of minor; 21 Bom. 23 and A. 1. B. (12) 1925 
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Contract Act ( contd ) 

Bocn. 97. Bef — But. in English law, contraofea of 
service and apprenticeship are put on same foot- 
ing as contracts for necessaries: (19l3j 1 K. B. 
620, Ref, Under English law, minor is liable 
if contract of service is for his benefit but not 
ao under Indian law under which under S. 11, 
Oontraot Act, euoh contract is void: 30 Cal. 539 
(P. 0.), Bel, on — The mere fact that contract is 
for benefit of minor does not entitle minor to 
sue on oontraot 2156 

S, 74 — Decree — Instalment decree — De- 
fault clause — Relief against forfeiture — Court's 
power to grant — Mortgage decree on award — 
On default of two instalments, mortgaged pro- 
perty to be sold for balance found due— Default 
committed — Notice under O. 21, R. G6 for sale 
of property — Judgment-debfcor tendering money 
due on defaulted instalments and praying for 
relief against brea3h — Court cannot grant relief 

— Case is not one of penalty or forfeiture 27 

Bom. L. R. 1453: A. I. R. (13) 1926 Bom. 81: 
91 I. 0. 990 and 46 Bom 463. A I. R. (9) 1922 
Bom. 170, 64 1. 0. 670, Overruled(FB) 97 

Oourt-fees Act (VII [7] of 1870), S. 7 (v) 
— Suit to recover possession of part of house 
from defendant alleged to be in possession as 
licensee — Letting value of house Rs. 50 per 
month — Valuation of suit for purposes of juris- 
diction above Ra. 10,000 — High Court has 
juciEdiotion — Bombay Rents, Hotel and Lodging 
House Rates Control Act (LVIl [57J of 1947), 
has no application, suit being between licensor 
and licensee and not landlord and tenant 264 
Criminal P. C. (V [5] of 1898), S. 198— 
Ofifences under Prevention of Bigamous Marri- 

age Act (XXV (25J of 1946)_Complaint under 
8. 198 of aggrieved party not necessary 716 

— —S, 203 — Discharge of accused — Fresh com 
plaint on same facte — Fresh prosecution should 
not be started in absence of exceptional oiroum* 
atancea 33^ 

—-5s. 253, 403 — Discharge of accused 

Fresh complaint on same facts Fresh prose- 

oution should not be started in absence of excep- 
tional oiroumatanoes 384 

5. 435 — Inferior criminal Court — High 

Oourt in Seseions is inferior to High Court on 
appellate side — Revision lies from order of High 
Uourt in Sessions 29a 

— -S. 488— Married daughter has a right of 

maintenance gg 

s. 492 - Application for writ of habeas 

Oorpue—Gourt has to see whether detention at 
tune of application is legal or not and not whe- 
ther he was legally arrested unless detention at 
time of application is one in continuation of 
detention under illegal arrest (FB) 3196 


Criminal P. C. (contd.) 

S. 491 — '* Satisfaction " of detaining 

authority under Security Measures Act — 
Court must see whether there was subjective 
satisfaction — ''Satisfation” is condition pre- 
cedent to valid order — Court is not concern- 
ed with grounds for aatisfactioa — Subjective 
satisfaction of mind is a state of fact — Barden 
to establish absence of satisfaction is on appli- 
cant under 8. 491 — Burden is heavy — Burden 
held not discharged (FB) 319c 

S 491 (3 ) — Warrant issued before 15fch 

August 1947 under Bengal State Prisoners 
Regulations (1818) for reasons connected with 
discharge of functions of Crown in its relations 
with Indian States — Detention of detenu after 
16th August 1947 is outside Regulation as it 
now stands — High Court entitled to exercise 
its powers under S. 491 161 

S. 526 (8 ) — Application for adjournment 

should be made in person or through advocate 
— Intimation by post or telegram that party 
wants to move High Court for transfer of case, 
is not proper way — Magistrate is not bound to 
act upon it 172 

^Decree -.-Instalment decree — Default clause — 
Relief against forfeiture — Court's power to 
grant— Mortgage decree on award — On default 
of two instalments, mortgaged prop&rty to be 
sold for balance found due— Default committed 
— Notice under 0. 21, R. 66 for sale of property 
— Judgment-debtor tendering money due on 
defaulted instalments and praying for relief 

against breach — Court cannot grant relief 

Case is not one of penalty or forfeiture j 27 
Bom L. R 1453 : A 1. R. (13) 1926 Bom. 01 : 
91 T. C. 990 and 4G Bom. 468 ; A. L R. (9) 
1922 Bom. 170 : 64 I. C. 570, Overruled 

(FB) 97 

Dekkhan Agriculturists’ Relief Act (XVII 

1 17] of 1879), S. 22 — Civil Manual (Bom.), 
Vol, 1, R 95 — Sale by Collector — Notification 
relating to Ahmednagar District — Sale ordered 
not by decree but by executing Court Notifica- 

tion has no application — Sale must be held by 
Court 11a 

5 22 — "Agriculturist” — Person not "agri- 
culturist” at date of decree but "agrioulturiat at 

date of execution can take benefit of section 
(Obiter) 

S 53 — Revisional jurisdiction of District 

Judge—He can interfere with findings of fact, if 

he is satisfied that failure of justice has resulted 

— In such cape High Court will not revise order 
of Diptrict Judge ggg 

♦Divorce Act ( IV [4] of 1869). S. 7— Wife 

granted decree for nullity of marriage She 

can be given decree for permanent alimony and 
necessary inquiry for fixing amount can be made 
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Divorce Act (contdj 

— 8. 7, scope of — Applicability of English Law 


1 

S. 37 — Wife grantfd decree for nullity of 

marriage — She can be given decree for perma- 
nent alimony and neceesary inquiry for fixing 
amount can be made — S. 7, s3ope of — Applica- 
bility of English law ' 1 

S, 55 — Divorce cases — Petition by wife — 

Failure of petition — Costs are in discretion of 
Court— Duty of solicitors — Solicitors must 
Eorutinizo charges levelled against husband care- 
fully 3i 

S. 5-2— Rules under, framed by Bombay 

High Court— -R. 928 is ultra vires — Court has 
power to modify or discharge order for alimony 
Kotwitbatanding wife’s absence from India: 173 
Evidenco — Affidavit — Affidavit by person of 
matter not within Lis knowledge and affidavit 
by person on same matter within his knowledge 
— Latter affidavit would be accepted: (F'B) 319(X 
Evidence Act (I [l] of 1872), Ss. 68 and 71 
— Compliance with — Witnets called to prove 
execution of will notin position to prove attes- 
tation by other witness— Requirements of S. G8 
not fulfilled — One attesting witness not able to 
prove execution — Other attesting witness avail- 
able but not called — S. 7l not applicable: 266a 
— — S. 114 — Affidavits by High Govo nment 
Officers — Cross-examination of officers— Ordi- 
narily, statements in affidavits should be accepted 


S. 114, Ulus, (e) 


-\02d 

— Official acts— Discre- 
tion vested in Government Officers Rxerciee 

of — Presumption arises that it is done in their 
official capacity 1090 

Excess Profits Tax Aot (XV [15] of 1940)^ 
S. 2 (5) — Asseesee carrying on business of silk 

manufacture and dyeing silk yarn Dyeing 

plant remaining idle due to war conditions 

Rent recovered by letting out dyeing plant is not 
income from assessee’e business — Such income 
is not chargeable to excess profits 12 

S. 5, Proviso 3 — Subject in India starting 

bueiness in Indian Sta!:e deliberately and openly 
— Profits of such business cannot be taxed by 
retorting to S. lO-A 415a 

*S'. 10- A — Subject in India starting buai. 

ness in Indian State deliberately and openly 

Profits of such business cannot be taxed by ro- 
sorting to 8. 10-A 415a 

S. 10-A — Object — Section aims at fraudu- 
lent acts on part of assessee 4155 

General Clauses Act (X flO] of 1897), S. 3 
(27a) — Election peDition— Notification appoint- 
ing Commissioners issued by Government of 
Bombay — Notification is valid and Commis- 
Bioners were validly appointed : A, I. R, (35) 
1948 Bom. 20, Revebsed 19a 


General Clauses Aot (contd.) 

S, 4 A — Election petition — Notification 

appointing Oommiasionera issued by Govern- 
rcent of Bombay — Notification is valid and 
Commipsioners were validly appointed : A. I. R. 
(35) 1948 Bom. 20, Reversed 19a 

S. 3 (27a) (as ame^ided by A. 0. in 1937) 

— Order in Council of 1936, is Indian Law 

196 

(As amended by India ( Adaptation of Ex- 

isting Indian Laxvs) Order, ( 1947 )), S.3( 43a ) 
— Expression ‘ Governor” used as equivalent to 
‘‘Provincial Government” does not refer to 
Governor in hie personal or individual capacity 
but to the Constitutional Governor who is the 
head of the Provincial Executive and in whose 
name all the executive authority of the Province 
is exercised — Exemption under S 306. Govern- 
ment of India Act, does not apply to Governor 
in the sense in which this expression is used in 
General Oiauees Act 277/i 

Governinent of India Act (1935), (26 Geo* 
V d I, Edw VIII O’. 2) S* 69 — Election peti- 
tion — Notification appointing Oommispioners 
issued b> Government of Bombay — Notification 
is valid and CoramiFsioners were validly appoint- 
ed : A. I. R. (85) 1948 Bom. 20, Reversed 

19a 

S. 59 — Order expressed in name of Gover- 

nor and duly authenticated as provided by rules 
framed under 8. 59 — - Court must assume that 
order is executive order — Party cannot chal- 
lenge order as not being executive order — Party 
can, however, oballenge it on ground that cer- 
tain provisions of law called for judicial and not 
executive order 125a 

S. 100 — Whether there is encroachment of 

legislation in forbidden field — Pith and substance 
of legislation has to bo considered — What is pith 
and substance argument, considered — Interpre- 
tation of statutes— Ultra vires— Pith and subs- 
tance 197 ^ 

S, 100 — Bombay City Civil Courts Act, 

Ss. 3(J and 18 — Act is not ultra vires the Provin. 
cial Legislature to the extent that it confers 
jurisdicticn on City Civil Court to receive, try 
and dispose of euits in respect of cheques, bills 
of exchange and promissory notes not exceeding 
Rs. 10,000 in value and to extent that it takes 
away jurisdiction of High Court to try such suits 

— Act sets up Additional City Civil Court for 
greater Bombay — Court is not a Special Court 

— Aot deals with administration of justice and 
is covered by item I of List II. 8ch VII, Gov- 
ernment of India Act — Act does not deal with 
matters falling under item 28 of List I — Cit>^ 
Civil Court trying suit on promissory notes — ^ 
There is no invasion of Federal field — No express 
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Goyernment of India Act (conid.) 

juriadiotion to try such suit is conferred — Inva- 
sion is incidental and ancillary 1976 

5s. 107 avd 311 — Hindu law is not "exist- 
ing Indian law” within the sections 7la 

S. 176 — Scope — Writ of certiorari can be 

issued against Provincial Goverotnent 277/ 

S. 223 — Apart from S, 306. High Court 

has under S. 223 jurisdiction to issue writ of 
certiorari against Province 277^ 

S. 224 Sch. 7t List 2> iteras 2 a'nd 21 

and List 3 item 4 — O' dinary original jurisdic- 
tion of High Court is alone taken away — But 
extra-ordinary Original Jurisdiction at-d revi- 
sioral powers left intact — It is within powers of 
Provincial L^-gislature to take away Ordinary 
original jurisdiction 42a 

S. 224 ( 1) (b) — High Court’s powers to 

make rules under 8. 224 (1) (b), Government of 
India Act, 1935, is not impineed upon by S 49 
(2> (iii), Bombay Rents, Hotel and Lodging 
House Rates (Control) Act, 1947 42(i 

S. 224 (2) — Prohibition refers to judg- 
ments not otherwise subject to appeal or revi. 
Bion to High Court 426 

S 225 — Bombay Rents, Hotel and Lndg. 

ing House Rates (Contrcl) Act (LVII t57i of 
1947), Ss. 2', 29 and 50 — Sections do not affect 
High Court’s power to transfer cases to itself 

* 42e 

S. 306 — Scope — It gives immunity to 

Governor from being sued, and not to Provincial 
Government — Immunity of Governor continues, 
even after he relinquiehes office 277e 

-5. 306 — Expression "Governor” used as 

equivalent to "Provincial Government” does not 
refer to Governor in his personal or individual 
capacity but to the Constitutional Governor who 
is the head of the Provincial executive and in 
whose name all the executive authority of the 
Province is exercisfd— Exemption undei^ 306, 
Government of India Act does not apply to 
Governor in the sense in which this expression 
is used in General Clauses Act 277;i 

Sch. VII, List II, Entries 1 and 2 

Bombay City Civil Courts Act iXL. 140] of 1948), 
Ss. 30 and 18 — Act is not ^iltra vires (be Pro- 
vincial Legislature to the extent that it confers 
juriadictioD on City Civil Court to receive, try 
and dispose of suits in respect of cheques, bills 
of exchange and promissory notes not exceeding 
Rs. 10 0(30 in value and to extent that it takes 
away jurisdiction of High Court to try such suits 
— Act sets up additional City Civil Court for 
greater Bombay — Court is not a Special Court 
—Act deals with administration of justice and is 
covered by Item 1 of List If. Soh. VII, Govern- 
ment of India Act— Act does not deal with 
matters falling under Item 28 of List I — City 


GoYernment of India Act (contd.) 

Civil Court trying suit on promissory notes 

There is no invasion of Federal field No ex- 
press jurisdiction to try such suit is conferred 

Invasion is incidental and ancillary List II, 
Entries 1 and 2 1976 

Sch, VII, List 77, Entries 1 o.nd 2 

Entry 1 is not limited or conditioned by Entry 2, 
to entries mentioned in List II — Entry 2 does 
not curtail or restrict very wide power with 
regard to administration of justice given to Pro. 
viacial Legislature under Entry 1 197 ^^ 

Sch. VII, List I, Entry 28 - Bombay City 

Civil Courts Act (XL [40] of 1948), S^. 30 and 
18— Act is not uHra vires the Provincial Legis- 
lature to the extent that it confers juriediction 
on City Civil Court to receive, try and dispose 
of suits in respect of cheques, bills of exchange 
and promissory notes not exceeding Rs, 10.000 
in value and to extent that it tnkos away 

jurisdiction of High Court to try such suit? 

Act sets up additional City Civil Court for 
greater Bombay — Court is cot a Special Court 

— Act deals with administration of justice and 
is covered by Item I of List II, Sch. VII, 
Government of Icdia Act — Act does not deal 

witii^ mat.lers falling under Item 28 of List I 

City Civil Court trying suit on promissory notes 

— There is no invasion of Federal field No 

express jurisdiction to try such euit is conferred 

— Invasion is incidental and ancillary 1976 

Goyernment of India (Provincial Elec^ 
tions) (Corrupt Practices End Election 
Petitions) Order, 1936, 5. 4 — Election peti- 
tion — Notification appointing Comraissionere 
iesued by Government of Bombay — Notification 
is valid and Commissioners were validly ap- 
pointed : A. I. R. (35) 1948 Bom, 20=49 Bom. 
L. R. 468, OVEBRULED 19^ 

Hindu law— Adoption — Adoption by Hindu 
widow after death of sole surviving coparcener 
Effect is to displace title based on inheritance 
from coparcener : (*37) A. I. R. (24) 1937 Bom 
2/9=39 Bom. L R 382=1. L R. (1937) Bom! 
508—170 I. C. 393 (F.B.), Overruled 242a 

Adoption — Widow — Son dying leaving his 
son and widow — Widow’s power to adopt is 
extinguished and is not revived after death of 
grandson and widow-daughtor-in-law 811 

Adoption— Mother giving son in adoption 

Father lunatic and incapable of giving assent 
— Adoption is valid 4 qq 

I Custom — Ascetic — Dungloe Gosawee 

Alienation — Property devolves from Guru to 
Chela — Che-a inherits absolutely and can alia- 
nate in any manner property inherited from 
preceptor— Property is not impressed with trust 
of any sort 35 q 
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Hindu law (conid.) 

Impartible estate — Maintenance — Parties 

belonging to regenerate class — Msiutenanop is 
awarded in lieu of right of inberitance — Im- 
partible property — No right of inheritance even 
to legitimate son — Illegitimate son cannot claim 
maintenance as of right except on basis of 
eustom 391a 

Impartible estate— Maintenance — Holder 

©f estate has full powers of dealing with it — No 
person whom holder is not personally bound to 
maintain can claim maintenance from estate 
except on basis of custom. 391i 

Maintenance — Illegitimate son — Parties 

belonging to regenerate class — Maintenance is 
awarded in lieu of right of inheritance — Im- 
partible property — No right of inberitance oven 
to legitimate eon — Illegitiraato son cannot claim 
maintenance as of right except on basis of 
custom 391(X 

Bucoesflion — Custom — Onus — Person alleg- 
ing rule of primogeniture must establish it. 
(Order of Be/ererice.) (FB) 314a 

Widow — Adverse possession — Wicow in 

possession as limited heir — She cannot hold pro- 
perty adversely to reversioners and claim it as 
her stridhan 80 

Widow — Surrender — Surrender brought 

about as result of widow’s leaving matter to 
arbitration — Widow giving up only her right to 
adopt but retaining complete management during 
her life-time — Surrender not efiPective 2426 
Income-tax Act ( XI [ll] of 1922), 2 (6c) 

and 10 (2) — ‘Income’ — - ‘nonsequential loss 
policies’ indemnifying loss of prohts due to fire 
— Claim received under such policies is revenue 
receipt subjeot to tax and not windfall 877 

Ss. 4s ( l)(h) (Hi) 10, 12 and 24, proviso 

— Aesessee resident in acoountiog year but non- 
resident in previous years — Remittance in 
accoanting year of income from business earned 
in previous years outside British India liable to 
tax under S. 4 (1) (b) (iii) as income from other 
Bouroea — Loss incurred in business outside 
British India in accounting year cannot be set 
off against such remittance by reason of S. 24, 

proviso 246 

S. 4 (2) (before 1939) — Income-tax 

authorities are empowered to take into consi- 
deration inoome, profits and gains including 
losses of any year preceding pre7iou3 year rele 
vant to assessment year 178c 

S. 4 (3) (ttt) — Income of local autho- 
rities — Bombay City Corporation supplying 
water to Government and other persons outside 
city of Bombay — Income derived from it is 
taxable to income-tax 89 

S. 4 (3) (vi) — “Incurred,*’ Meaning of 

— Exemption under S. 4 (3) (vi) — Special 
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Income-tax Act (eontd.) 

allowance — Asseseee need not prove that he 
actually expended the allowance for the purpose 
for which it was meant 84 

S, 6 (S) — Power under, given to Conn. 

missioner of Income-tax is exercisable more 
than once 178a 

5. 5 (7-A) — Law before enactment of 

sub-8, (7 A) — Case transferred from one 
Income-tax Officer to another — Re-issue of 
notice not necessary 1786 

S. 9 (l) (iv) — Annual charge — Aasegaen 

entitled under trust-deed to certain share of trust 
income — Registered agreement executed by 
assessoG in favour of his mother agreeing to pay 
Rs. 6000 over and above that which he was 
liable to pay under trust deed — Payment 
made charge on aesessee's property — Amount 
of Rs. 6000 is permissible deduction under S. 9 

(1) (iv) I7a 

S, 10 — Assesses carrying on business ©f 

silk manufacture and dyeing silk yarn — Dyeing 
plant remaining idle due to war conditions — 
Rent recovered by letting out dyeing plant is 
not income from aseessee’s business — Such 
inoome is not chargeable to excess profits 12 
Ss. 16 and 25 (4) — Partnership dissol- 
ved — Firm not charged to tax by reason of 
S. 25 (4). in respect of share of assessea partner 

— Amount of share not to be included in total 

income of assessee for ascertaining rate of in- 
come-tax applicable 176 

S5. 27 a>jd 22 (2) and ^4) — Application 

for setting aside assessment — Sufficient cause 

— Cause shown by assessee before Income-tax 

Officer found insufficient — Assessee alleging 
invalidity of notice under S. 22 (2) for first 
time before tribunal — - Assessment cannot be 
set aside 09 

Se. 30, 31 and 33 — Order of assessment 

— Appeal to Appellate Assistant Commissioner 
filed beyond thirty days prescribed by S. 30 
with prayer for condonation of delay — Refusal 
to condone delay — Order is one under S. 30 

(2) and not under 8. 31 and hence not open to 

appeal under S. 83 460 

■ S, 66 (1) and (5) (as amended in 1939) 

— Question apparent on order or which can be 
raised on facts stated in such order — Question 
is one arising out of such order — Question 
raised by Tribunal but not dealt with by it 
can be answered by High Court 
Industrial Dispuies \ct (XlV [14] of 1947), 

S ^ (g) — * E mployer’* — Definition does net 
define * employer*' generally and for all purposes 
under Act — It ia exhaustive only qua industries 
mentioned in sab-cls. (i) and (ii) 141c 

S. 2 (j) — “Industry** — Undertaking 

and calling referred to need not be carried on 
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Industrial Disputes Aot ( contdj 

for earning profits — Association to render 
service to members, employing workmen is an 
industry within meaning of S. 2 (j) 1416 

S. 2 (k) — "Industrial dispute" — Ques- 
tion of reinstatement of dismissed employee con- 
stitutes ‘‘industrial dispute" 141d 

S, 2 (k) — Industrial Tribunal can order 

reinstatement of dismissed employee — Award 
can be enforced by means of penal provisions 

1410 

S. 10 — Industrial Tribunal can order 

reinstatement of dismissed employee — Award 
can be enforced by means of penal provisions 

1410 

S. 15 — Industrial Tribunal can order 

reinstatement of dismissed employee — Award 
can be enforced by means of penal provisions 

1410 

S. 18 — Industrial Tribunal can order 

reinstatement of dismissed employee — Award 
can be enforced by means of penal provisions 

1410 

Interpretation of Statutes — Act ousting 
jurisdiction of Court to be strictly construed 


OO I < 


f * 

Court to carry out object of Legislature i 

possible — Legislature failing to carry out it 
object by giving proper expression to it — Cour 
not to violate canons of construction in giving 
effect to supposed object of Legislature 181( 

Government delegating authority but sub 

sequently exercising it — Authority to whon 
powers are delegated ceases to have jurisdiotioi 

(FB) dl 9 i 

Hardship — It is no concern of Court— Bu: 

construction should not lead to anomalies oi 
insuperable difiBculties 229j 

License for prize competition — Collectoi 

has discretion to refuse license — Principle as tc 
construction of powers stated 109(3 

Marginal note — Section clear and unambi- 
guous — Marginal note does not control the 
section 42c 

Provisions dealing with same subject. 

matter— Provisions should be reconciled 
Statute affecting jurisdiction 

-- Ultra vires — Pith and substance — Whi 
ther there is encroachment of legislation i 
forbidden field— Pith and substance of legislatio 
has to be considered — What is pith and tul 
stance argument, considered 197 

- Use of different expressions in statute - 
Court must find out difference — Expression! 
however, may have same meaning — Word 
screen in S, 213, Penal Code and ‘save' i: 
Ss. 217 and 218, Penal Code, have same mean 

ijjg 4Q 

1949 Indeiea (Bom.) 3a 


Legal Practitioner — Duty of — Counsel not to 
permit himself to be made instrument in hands 
of Judge 846(2 

Letters Patent (Bom), Cl. 12 (as armnded 
hy Bom, Act XLI [41] of 1948) — * Suit for 
recovery of Rupees ioOO filed on original side of 
High Court — Subsequently Bom. Act XLV [4l] 
of 1948 and Bom. Act XLIV [44] of 1948 
enacted — No provision for transfer of cases 
pending in High Court to Small Cause Court — 
Jurisdiction of High Court in respect of such 
oases, held, continued 182 

CL 12 — Foreign trust — Suit — Defalcations 

by trustee in Indian Union — High Court can in 
its original jurisdiction entertain suit for accounts 
and compel trustee to restore original property 
as also property which is result of sale proceeds 

861 

CL 13 — Bombay Rents, Hotel and Lodging 

House Rates (Control) Act (LVII [57] of 1947), 
Ss. 28, 29 and 50 — Sections do not affect High 
Court's power to transfer oases to itself 420 

Cl, 15 — “Judgment" meaning of — Merits 

of question between parties must be affected by 
some right or liability being determined — Order 
purporting to be that of Provincial Government 
— Order for attendance of deponent of affidavit 
for cross examination held in oiroumetances of 

case, to be judgment 1256 

Cl. 15 — Court can never have inherent 

right to hear appeal unless law so expressly pro- 
vides — Order passed by single Judge on original 
side not amounting to judgment within Cl, 16 — 
High Court has no inherent right to ait in appeal 
from that order 125c 

Limitation Aot (IX [9] of 1908), S. 14(2) 

- — 'Same relief' — Application in Court without 
jurisdiction must be for 'same' relief, and not 
for 'similar' relief — Application for adjudging 
judgment-debtor insolvent is not for same relief 
as application for execution of decree — Time 
spent in insolvency proceedings cannot be ex- 
cluded under S. 14 (2) 379c 

Art. IIA — Order obtained in proceeding 

under Chap. 7, Presidency Small Cause Courts 
Act, 1882, against person for delivery of possession 

— Order is not decree within meaning of S. 2 

(2), Civil P, 0 — Suit for declaration of present 
right to possession by person against whom such 
order is passed — Art. IIA does not apply _ 
Article applies only where order for possession 
is given by decree 104a 

Art, IkO — Scope — Arbitrators having 
authority, dividing and allotting immovable 
property to various disputants — Award is one 

oreatihg interest in immovable properties 

Suit- for recovery of such immovable property 

— Suit based on title derived from award 
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Limitation Act (contd.) 

Article applicable is Art. 144 and not Art. 120 

G4a 

* Art, 139 — Suit by landlord upon title 

against ex- tenant for posa^ssion is governed by 
Art. 189 and not Art. 144 — Qaeation of adverse 
possessiou does not arise — (Per Full Bench,) 
23 Bom. Ij, R. 1357 = 98 I. 0. 911, Over- 
BUBEf) (FB) 187c 

Art, 144 — Scope — Arbitrators having 

authority, dividing and allotting immovable 
property to various disputants — Award is one 
creating interest in immovable properties — Suit 

for recovery of such immovable property Suit 

based on title derived from award — Article ap- 
plicable is Art, 144 and not Art. 120 G4a 

Art, 144 — Adverse poesession — Y/idow 

in poaaession as limited heir — cannot hold 
property adversely ic reversioners and claim it 
as her stridhan 80 

* — ; — Art, 144 — Sait by landlord upon title 
against ex. tenant for possession is governed by 
Art. 189 and not Art. 144 — Question of adverse 
posaeasion does not arise — (Per Full Bench) : 
23 Bom. L R 1357 = 93 I 0 911, Overruled 

(FB) 137c 

^ Art. 182 — ‘‘Appeal” in Col, 3, para. 2, 

includes appeal against order rejecting defen- 
dant’s application for setting aside ex parte 
decree HSc 

Art, 182, Expl, 1 — Joint and several 

decree — Suit decreed against defendant 1 and 
dismissed against defendants 2 and 3 — Appeal 
to District Judge against dismissal allowed and 
suit decreed against all defendants — Costs of 
appeal directed to be paid by defendants 2 and 
8 — Execution against defendant 1 of trial Court 
decree disposed of — Appeal by defendants 2 and 
8 against appellate decree — Daring pendency 
of appeal, decree-holder taking out execution of 
appellate decree of District Judge against defen- 
dant 1 — Execution disposed of on defendant I’s 
paying decretal amount and costs of trial Court 
— Second appeal of defendants 2 and 3 dis- 
missed — Another execution for costs of appel- 
late Court against defendant 2, filed beyond 
three years of date of decree of District Judge- 
Decree for costs passed by District Judge held 

was not joint decree against all defendants 

Previous execution against defendant 1 could 
not be availed of to save limitation — Execution 
therefore held was barred 260 

Art, 182 (5) — Step-in-aid — Application 

under 0, 21, R, 53, Civil P. C., to attach decree 

is not step in execution of decree attached 

Such application does not save limitation for 
holder of attached decree 379i 

Native Share and Stock Brokers’ Associa- 
tion* B, 117 (a ) — Rule made term of contract 


Native Share and Stock Brokers’ Assooia- 
tion ( contd,) 

between constituent and broker — Rule binding 
on parties even assuming ultra vires the Associa- 
tion 8436 

Negotiable Instruments Act (XXVI [26] 
1881), S. 118 — Presumption under — Pre- 
Bumption is in favour of there being considera- 
tion valid in law and not consideration mentioned 
in negotiable instrument — Burden to prove 
contrary is on defendant even though considera. 
tion mentioned in instrument turns out to be 
wrongly described — Whole evidence to be 
considered to determine proof of contrary — 
Plaintiff attempting but failing to prove con- 
sideration — Burden to prove contrary not dis- 
charged 257 

Payment of Wages Act (IV [4] of 1936), 

S, 17 — Authority under Payment of Wages Act* 
(1936) not Court within S. 115, Civil P. C. — 
Payment of Wages Act (1936), S. 22 188 

S. iS— Civil P. C. (1908), S. 116— Court 

— Meaning of — Authority under Payment of 
Wages Act, (1936) not Court within 8. 116, 
Civil P. 0. 188 

Penal Code (XLV [45] of 1860), Ss, 88 and 
89 — Child over 12 years receiving moderate 
punishment from School authority — No offence 
committed by authority 226 

S. 213 — Section does not require actual 

concealment or screening of offence — Receiving 
illegal gratification with consideration to conceal 
or screen is sufScient 405a 

S, 213 — Consideration — Consideration 

may be a promise to do something in future or 
something actually done in past 4065 

S. 213 — Screening — What amounts to, 

is a question of fact — Witness most material 
to ijroaecution — His mere abstention fron 3 
giving evidence amounts to screening 405c 

Ss, 217,218 — Use of different expressions 

in statute — Court must find out difference 

Expressions, however, may have same meaning 
- — Words “screen” in S. 218, Penal Code, and 
‘save’ in Ss. 217 and 218, Penal Code, have 
same meaning 40ld 

S, 286 — "Explosive substance" — Firing 

loaded gun may come under S, 286 295 

Precedents — Case is authority only for what it 
decides and nothing beyond that 175 

Co-ordinate benches — Decision of one 

division bench is binding on a subsequent division 
bench of the same High Court 135i 

Obiter — Privy Council — They are binding 

125i 

Same High Court — Conflict on points 

between Division Benches — Two views held — 
Subaeqent Division Bench can follow any 645 
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Presidency Small Cause Courts Act (XV 

[15] of 1882), Chap, 7, S. Order obtained 
in proceeding under Ohap. 7, against person for 
delivery of possession — Order is not decree 
within meaning of S. 2 (2), Civil P« C. — Suit 
for declaration of present right to possession 
by person against whom such order is passed — 
Art. IIA, Limitation Act does not apply— 
Article applies only where order for possession 
is given by decree lOla 

Prevention of Bigamous Marriage Act 
(XXV [25] of 1946), S. 5 — Offence under, 
need not necessarily be tried by Court of Ses- 
sion but can be tried by Presidency Magistrate 
or Magistrate of First Class 7lc 

Provincial Insolvency Act (V [5] of 1920), 
S, 4 — Cases not falling under S. 53 — 
Insolvency Court has jurisdiction under 8. 4 to 
decide question of title affecting strangers — 
Transfer by insolvent alleged to be nominal and 
fictitious — Transaction does not fall under 
S. 53 — Insolvency Court can under S. 4 decide 
whether transfer was really fictitious and nomi- 
nal — If it finds it to be real, it falls under 
S. 53 and cannot be avoided if it had been 
entered into beyond period mentioned therein 

(FB) 129 

Registration Act (XVI [16] of 1908), S. 17 
(1) (b) and (d) — Document of lease falling 
under ols. (b) and (d) — It must be looked upon 
as falling under cl. (d) 4025 

S. 17 (1) (d ) — Compromise decree creat- 
ing lease for term exceeding one year — Decree 
is registrable under section 402a 

Sale of Goods Act (III [3] of 1930), Ss. 46, 
54 and 61 — Purchaser after taking delivery 
leaving goods at door of seller against his will 
— Seller getting goods sold by public auction 
after notice to purchaser — Sale is not re-sale as 
contemplated by Ss. 46 and 54 — Seller liable 
to account for fair price of goods at date of sale 
— Suit by seller against purchaser to recover 
price on re-sale of goods maintainable and 
interest under B. 61 can be awarded 334 

Specific Relief Act (I [l] of 1877), Ss, 42 
and 45 — Municipal corporation proposing to 
spend municipal fund contrary to the provision 
of S. 118, City of Bombay Municipal Act — 
Rate-payer can proceed under S. 45 to prevent 
misapplication of money — He need not file suit 
— Order under S. 45 is discretionary — Cause 
of action for application under S. 45 or for suit 
for similar relief is same — Petitioner may fail 
under S. 45 yet succeed in suit — - Conditions 
for application under S. 45 and suit, stated 

229a 

S. 45 — Municipal corporation proposing 

to spend municipal fund contrary to the provi- 
sions of 8. 118, City of Bombay Municipal Act 


. R. 1949 Bombay 

Specific Relief Act (contd,) , 

Rate Payer can proceed under S. 45 to pre- 
vent misapplication of money — He need not 
file suit — Order under S. 45 is discretionary — ■ 
Cause of action for application under S. 45 or 
for suit for similar relief is same — Petitioner 
may fail under S. 45 yet succeed in suit — 
Conditions for application under S. 4 5 and suit, 
stated 229a 

S. 45 — English principles regarding issue 

of mandamus can be imported 2295 

S. 45 — Essentials — Special injury is not 

necessary — Any injury likely to occur to title 
to property is enough 229c 

S. 45 — There should be first demand for 

justice and specific denial of it by respondent 
before petitioner can apply under S. 45 229i 

S. 45 — Public officer departing from path 

of rectitude — Duty of Court while making re- 
marks in judgment pointed out 229/i 

S. 45 — Applicability — Doing or forbear- 

ing of any specific act must be incumbent on 
person in his public character — There is no indi- 
oaiion in Bombay Land Requisition Ordinance, 
1947 of any such provision compelling officer to 
do or forbear from doing any specific act — 
Order under S, 45 cannot therefore be issued 
against public officer issuing requisition order by 
order of Governor 277c 

S. 45 — Requisition of premises under S. 4 

(4), Bombay Land Requisition Ordinance is 
conditional upon premises being vacant — Gov- 
ernment has to determine whether facts consti- 
tute vacancy — Order therefore is quasi- judicial 
order — Writ of certiorari can be issued in case 
Government exceeds jurisdiction — Writ lies 
only against Province of Bombay and not 
against Assistant Secretary to Government or 
Minister — - Order under S. 45, Specific Relief 
Act, cannot be issued either against Province or 
against Secretary to Government or Minister 

8035 

S, 45 (d) — "Other specific legal remedy” 

means remedy which is immediately available 
and not remedy which can be brought only after 
giving notice for stated period, in cases of 
urgency — Rate-payer wanting to restrain Mu- 
nicipality from expending municipal fund con- 
trary to provisions of City of Bombay Municipal 
Act — Two remedies available, one by way of 
application under S. 45, and other by suit under 
S. 42 read with S. 54 — For suit, previous notice 
of one month under 8. 521, City of Bombay 
Municipal Act, essential — By recourse to suit 
rate-payer not able to get injunction under 
S. 54, earlier than one month — Filing of suit 
not being as efficacious a remedy as application 
under S. 45 is not "other specific legal remedy” 

229a 
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Specific Relief Act (conid.) 

- — -S'. 46 — There should be first a demand for 
justice and specific denial of it by respondent 
before petitioner can apply under S. 45 229(i 

Suits Valuation Act {VII [7] of 1887), 

S, 8 — Suit to recover possession of part of 
bouse from defendant alleged to be in pos- 
sesion as licensee — Letting value of house 
Rs. 50 per month — Valuation of suit for pur- 
poses of jurisdiction above Ra. 10,000 — High 
Court has jurisdiction — Bombay Renta, Hotel 
and Lodging House Rates Control Act (LVII 
[57] of 1947) has no application, suit being 
between licensor and licensee and not landlord 
and tenant 254 

Tort- -Malicious prosecution — “Prosecution,’' 
what amounts to — Lodging of first information 
by defendant to police of offence of theft— Bus- 
picion laid on plaintiff — Police investigation 
and n.-rest of piaintifl — Plaintiff remanded in 
custody — Plaintiff discharged from custody, 

on application by police, for want of evidence 

Held that there was no prosecution by defen- 
danta 200 

Transfer of Property Act (IV [4] of 1882), 

S. 52 — Rea judicata prevails over lu ptndem 


Transfer of Property Act (contd.) 

- — Matter res judicata — Lis pendens also apply, 
ing to case — Decision is res judicata and binds 
also transferees pendente lite 867 

Ss. 55 (2) and 60 — Agreement for sale 

as mortgagee under power of sale reserved 

Agreement for making out marketable title also 
— Agreement is not absolute but conditional on 
mortgagor not exercising his right of redemption 
— Marketable title meant right, title and interest, 
of mortgagee and equity of redemption of mort- 
gagor — There was contract to contrary and 
hence 8. 55 (2) not applicable 154a 

Trusts — Foreign trust — Suit — Defalcations 
by trustee in Indian Union — High Court can 
in its original jurisdiction entertain suit for 
accounts and compel trustee to restore original 
property as also property which is result of sale 
proceeds 851a 

Suit for accounts by plaintiff not as co- 
trustee but as relator, with sanction of Advocate. 
General under S. 92, Civil P. C. — In such suit* 
there is no question of set. off or counter-claim 
by defendant — Defendant cannot plead that 
plaintiff was as much responsible for loss of trust 
funds, as defendant 351c 
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0. C. J. Appeal No. 13 of 1948, Decided on 6th April 
1948, from order of Coyiijee J., D/- 2Ctb January 1948, 

‘Divorce Act (1869), S. 37 — Wife granted decree 
for nullity of marriage — She can be given decree 
for permanent alimony and necessary inquiry for 
fixing amount can be made — S. 7, Scope of — Appli- 
cability of English Law — Divorce Act(l869), S. 7. 

Where upon a petition against her husband for a 
declaration that the marriage between them was null 
and void on the ground of the impotency of her 
husband, the wife is granted a decree for nullity of 
marriage the Court has jurisdiction to grant her per- 
manent alimony and make necessary inquiry for the 
purpose of fixing the amount. [Paras 1. 17 and 35] 

If Ss. 36 and 37 had stood alone, the Court would 
not have such a power in case of a decree for nullity 
of marriage, But under S. 7 the Courts in India are 
empowered to act and give relief on the principles and 
rules which prevail in England frona time to tinje, 
Section 7 deals with matters of substantive law and not 
adjective law and hence according to the principles and 
rules prevailing in England, even substantive law can be 
altered and modified under this section. The object of 
enacting this section was to make the Indian divorce 
law flexible and not static. The intention was that the 
law here should develop alongside with the English 
law. The Court must consider every time it proceeds 
to act or give relief what is the relevant English law on 
the subject and unless it finds that the jurisdiction of 
the Court to grant the same relief or act in the same 
manner is expressly negatived by any provision of the 
Act, must do so. There must be either a clear 
negativing of the jurisdiction of the Court or there must 
ho express and unequivocal terms in which the 
Legislature must have prevented and prohibited the 
Courts here from acting in the manner in which the 
English Courts would act or giving the same relief that 
the English Courts would give on the same facts and 
on the same materials. Section 37 does not contain any 
express prohibition against the Court granting perma* 
nent alimony in nullity cases: AIR (23) 1936 Mad, 324 
(FB), Itel. on ; 4 Beng. L. R. (O.C.) 51, ; 22 Bom. 612 ; 
23 Bom. 460 ; A.I.R, (10) 1923 Bom. 321 (FB): (1921) 
1949 B/1 & 2 


V. 201; A.I.R. (18) 1931 P. C. 231; (1802) P. 1; A. I. R. 
(22) 1935 Oudh 133 and 19 Bom. 293, Considered ; 
A. 1. R. (S) 1921 Cal 517; 30 Cal. 489; and A. L R. (8) 
1921 Cal 820 (FB), Dissent, [Paras 3 and 5] 

F. F. Taraporeualla, il/. P. Amin and Y, G. Pege 
— for Appellant. 

J/. L. Manelcshaw and S. D. Vimadalal — for 
Respondent. 

Chagla C. J. — This is an appeal from an 
order of Coyajee J. The respondent, who is 
the wife, filed a petition against her husband for 
a declaration that the marriage between them 
was null and void on the ground of the iin. 
potency of her husband. The husband filed a 
counter petition also praying for a decree of 
nullity on the ground that the wife suffered 
from impotency. Coyajee J. decreed the wife's 
petition and gave her a decree for nullity of mar- 
riage. The petition of the husband was dismiss- 
ed, Having granted the decree Coyajee J. 
proceeded to pass the order which is the subject 
of this appeal, viz., to order an inquiry for the 
purpose of fixing the amount of permanent 
alimony which should be given to the wife. It was 
contended before Coyajee J. that the Court had 
no jurisdiction to grant permanent alimony to the 
Vr'ife in a case W'here a decree for nullity was pass- 
ed. Coyajee J. rejected that contention and held 
that the Court bad jurisdiction and the necessary 
inquiry should be made for the purposes of fixing 
the amount. Before us also Mr, Taraporewala 
has contended that the Court has no jurisdiction 
to grant permanent alimony to the wife in a suit 
where a decree is passed for nullity of marriage. 

[2] In order to understand and fully appre- 
ciate the submission made by Mr. Taraporewala 
it is necessary to consider the scheme of the 
Indian Divorce Act. The Act was passed in 
1869 at a time when the jurisdiction of the 
Ecclesiastical Courts in England which used to 
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deal with matrimonial cases had come to an end 
and that jurisdiction had been vested in the 
Court for Divorce and Matrimonial Causes by 
the passing of the Matrimonial Causes Act in 
1857. Part II of the Indian Divorce Act deals 
with the jurisdiction of the Courts. Part III 
deals with dissolution of marriage on the grouiids 
stated in s. 10. Part IV deals with nullity of 
marriage and enables the Court to pass a decree 
on the grounds stated in S. 19. Part V deals 
with judicial separation and a decree for judi- 
cial separation. Part VII deals with restitution 
of conjugal rights and Part IX deals with ali- 
mony. Section 3C deals with alimony pendente 
lite and it is clear that under that section in 
terms the Court has been given the power to 
award alimony pendente Hie in suits for disso- 
lution of marriage and also for nullity of marri- 
age. Then we come to 9. 37 which deals with 
permanent alimony and that section gives the 
l>ower to the High Court and to the District 
Judge after confirmation of the decree to grant 
permanent alimony only in those cases where a 
decree is passed declaring the marriage to be 
dissolved or a decree for judicial separation. Sec- 
tion 37 does not enable or entitle the Court to 
grant permanent alimony w'bere it passes a de- 
cree for nullity of marriage, and Mr. Tarapore- 
wala’s contention is that looking at Ss. 36 and 37 
it is perfectly clear and patent that the Legisla- 
ture did not intend to confer upon the Courts 
here the jurisdiction to award permanent ali- 
mony in cases of nullity of marriage. Mr, Tara- 
porewala points out that S. 36 which deals with 
alimony pendente lite in terms gives the power 
to the Court even in cases of nullity of marriage. 
Section 37 which deals with permanent alimony 
restricts that power only to cases of dissolution 
of marriage and of judicial separation and Mr. 
Taraporewala contends that the Legislature by 
expressly dealing with two classes of cases where 
permanent alimony can be granted has by 
implication and a necessary implication exclu- 
ded the jurisdiction of the Courts to award 
permanent alimony in the third class of cases, 

' viz. cases of nullity of marriage. If Ss. 36 and 37 
stood alone in the Act, I think Mr. Tarapore- 
W’ala's argument would be irresistible and un- 
answerable. The well-known maxim expressio 
unius est exclusio alterius would apply to a case 
like this. But we have a section in the Act to 
which I shall presently refer, B. 7. which, as 
some Judges have pointed out, contains unusual 
provisions and, as other Judges have pointed out, 
contains remarkable provisions. There can be 
no doubt that S. 7 seems hardly to have any 
parallel in any other Indian legislation. Sec- 
tion 7 is in these terms : — 

“Subject to the provisions contained in this Act, the 


High Courts, and District Courts shall, in all suits and 
proceedicgs hereunder, act and give relief on principles 
and rules which, in the opinion of the said Courts, are, 
as nearly as may be, conformable to the principles and 
rules on which the Court for Divorce and Matrimonial 
Causes in England for the time being acts and gives 
relief.** 


[3] This is a section that appears in the Part 
w^hich deals with jurisdiction and undoubtedly 
S. 7 confers jurisdiction upon the Court of the 
nature and character provided in that section* 
The Courts in India are empowered to act and 
give relief on the principles and rules^hich pre- 
vail in England, not only which prevailed afc 
the time when the Divorce Act was passed in 
1869 but which may prevail from time to time 
subsequently. The section does not deal with 
procedural matters because S. 45 of the Act 
which appears in the Part headed “Procedure" 
expressly deals with procedure and provides that 
all proceedings under the Act between party and 
party shall be regulated by the Code of Civil 
Procedure. It really deals with matters of sub- 
stantive law and not adjective law^, and, there- 
fore, according to the principles and rules pre- 
vailing in England, even substantive law can be 
altered and modified under this section. Mr. 
Taraporewala has argued that it is only in 
giving relief that the principles and rules on 
which the English Court of Divorce and Matri- 
monial Causes acts that should be taken into 
consideration. Llr. Taraporewala says that as 
far as the relief itself is concerned, that relief 
must be expressly found in the statute, and 
when the Court here proceeds to grant that relief, 
then it must observe and conform to the rules 


and the principles of the English Court. That 
contention, in my opinion, is entirely untenable 
in view of the plain language of the section 
itself. The section does not speak that in giving 
relief the Court should act on principles and! 
rules of the English Courts, but it directs the: 
Courts here to act and to give relief on princi- 
ples and rules prevailing in England. Of course, 
the section is prefaced by the opening words 
“subject to the provisions contained in this Act," 
and, therefore, it is not open to the Court here 
to give any relief or to act in any manner which 
is contrary to or inconsistent with any provision 
contained in the Act. The object of enacting 
this section was to make the Indian divorce 
law flexible and not static. The intention was, 
that the law here should develop alongside with' 
the English law. It may seem surprising that it* 
should be left to the Legislature of another 
country to mould and modify the law of this 
country. It was surprising enough when India 
was a Dependency in the Empire. It seems to 
be even more surprising today that such a pro- 
vision should find place in the Divorce Act of 
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this country when India has now become a full- 
fledged Dominion as sovereign as England her- 
jSelf. In my opinion s. 7 lays down this rule of 
law that the Court must consider every time it 
proceeds to act or give relief what is the rele- 
vant English law on the subject, and unless it 
finds that the jurisdiction of the Court to grant 
the same relief or act in the same manner is ex- 
pressly negatived by any provision of the Act, 
it must do so. There must be either a clear 
negativing of the jurisdiction of the Court or 
there must be express and unequivocal terms in 
which the Legislature must have prevented and 
prohibited the Courts here from acting in the 
manner in which the English Courts would act 
or giving the same relief that the English Courts 
would give on the same facts and on the same 
materials. 

[4] In order to give proper effect to Ss. 36 
and 37 read with s. 7 — and we must read these 
sections with s. 7, because, as has been pointed 
out by learned Judges, s. 7 is the dominating 
section in the Act — we have to consider what 
the state of the English law w^as in 1809 when 
the Divorce Act was passed. The Ecclesiastical 
Courts had exercised the jurisdiction to grant 
decrees for judicial separation. In some excep- 
tional cases they used to pass decrees of nullity 
of marriage, but they had no jurisdiction and 
they never exercised it of passing decrees for 
dissolution. They used to award permanent 
alimony in cases where they passed decrees for 
judicial separation, but they never granted per- 
manent alimony even in those rare cases where 
they passed decrees for nullity- When, as I have 
stated earlier, in 1Q59 the Matrimonial Causes 
Act was passed, the whole jurisdiction of the 
I^cclesiastical Courts became vested in the 
Supreme Court of Judicature in Eugland. There- 
fore. as the heir of the Ecclesiastical Courts, the 
English Court had the jurisdiction to grant per- 
manent alimony in cases of judicial separation. 
With regard to granting permanent alimony in 
cases of dissolution of marriage, that power was 
expressly given to the English Courts by the 
Act of 1657. But as far as nullity suits were 
concerned, the English Courts never had that 
power till 1907 when for the first time that juris- 
diction was conferred upon the English Courts 
and the English Courts began granting i)erma- 
nent alimony in cases of nullity. As regards 
alimony p^enie Hie the English Courts had 
the jurisdiction to grant such alimony not only 
in suits for dissolution and judicial separation 
but also in suits for nullity. Therefore, we find 
that ss. 36 and 37 exactly reproduce the English 
law as It stood in 1869. There was no question 
of the Legislature providing for permanent 
alimony m nullity suits, because the English 


Court did not possess such jurisdiction or such 
power. 

[5] The question that, therefore, arises for 
determination and decision is whether, when in 
1907 the English Court was given the jurisdiction 
of granting permanent alimony in nullity suits, 
by reason of S. 7 this Court also obtained the 
jurisdiction to grant permanent alimony in those 
cases. It is clear that S. -37 does not contain any 
express prohibition against the -Court granting 
permanent alimony in nullity cases. All that' 
we find in s. 37 is an omission to do so, and as' 
I have pointed out that omission is explicable' 
on historical grounds because of the state of the' 
law in England in 1869. If my reading of s. 7 
is correct and the object of the Legislature w^as 
to provide elasticity and the development of 
Indian law along with the English law, then I 
see no reason why when the English rules and 
principles were modified and English Courts as- 
Burned to themselves the jurisdiction of granting 
permanent alimony in nullity cases the Courts 
here also should not possess the same jurisdic- 
tion and the same power. 

[G] In the light of these observations which 
I have just made, I will consider the various 
cases which were cited at the Bar. There is a 
very old case as old as 1870 in Abbott v. Abbott, 

4 Beng. L. R. (o.C ) 51 where Maepherson J. had 
to consider the effect of s. 7. The question there 
was with regard to pleadings in a suit by the 
husband for divorce on the ground of his wife's 
adultery and Maepherson J. held that S. 7 did not 
apply to points of procedure but to the general 
principles and rules on which the Court w’as to 
act and give relief. 

[7] Then in Eavisay v. Boyle, 30 cal. 489 this 
case was followed by Maclean C. J. The question 
that arose - was whether in a wife's suit for 
divorce against her husband on the ground of 
incestuous adultery the adulteress had the right 
to intervene, and reliance was placed on the 
English law which permitted the adulteress to 
intervene, and the learned Chief Justice came 
to the conclusion that S. 7 did not apply to ques- 
tions of procedure and, therefore, the English 
procedure could not be imported into cases here 
by reason of that section. There the only section 
that applied was s. 45. 

[8] In A. v. B., 22 Bom. 612 an appeal was 
preferred from a decree absolute although the 
decree had not been challenged, and it was 
contended that in England if you did not appeal 
from the decree nisi your right of appeal dis- 
appeared, and Sir Charles Parran and Tyabji J. 
refused to apply the principles and rules regulat- 
ing the English procedure and expressed the 
opinion that the principles and rules in s. 7 were 
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Quasi-substantive rather than of mere adjective 
law. 

[ 9 ] In A, (Wife) v. B. ( Hushand)y 23 
Bom. 460 the question that arose for decision 
before Parsons Ag. C. J. and Ranade and 
Fulton JJ, was whether under the Indian 
Divorce Act a decree for nullity of marriage 
made by a District Court had to be confirmed 
by the Pligh Court before the expiration of six 
months from the pronouncing thereof. The 
section dealing with nullity decrees did not ex- 
pressly provide for confirmation. That was S. 19. 
The section that did provide for confirmation 
was S. 17 which applied to decrees for dissolu- 
tion of marriage, but the Court held that by 
reason of S. 20 the relevant provisions of S. 17 
were also imported into s. 19 and confirmation 
was necessary in a decree for nullity as much as 
a decree for dissolution. But Ranade J.atp. 464 
having come to that conclusion considered S. 7 
and points out that apart from construction 
analogy with the corresponding provisions of 
English law under S. 7 also led him to the same 
conclusion. 

[10] Then we have a Full Bench decision of 
this Court reported in Wilkinson v. Wilkinson, 
47 Bom. 843 : (A. I. R. (lO) 1923 BOm. 321 (FB)). 
Till this case was decided this Court took the 
view on a plain grammatical construction of 
8. 2 of the Act that residence gave jurisdiction 
to the Court in divorce cases. In 1921 the case 
of Keyes v. Keyes and Gray, (1921) P, 204 : (90 
L.J.P. 242) was decided and that Cburt took the 
view that the decrees passed by Indian Courts 
against persons who were not domiciled in India 
were not valid, and Sir Norman Macleod and 
Marten and Crump JJ. constituted a Full Bench 
to consider the effect of the decision in Keyes v. 
Keyes, (1921) p. 204 : (90 l.j.p. 242) and also to 
consider whether the previous view of this Court 
that residence conferred jurisdiction was the 
right view or not. With regard to jurisdiction 
the position in England was that the Ecclesias- 
tical Courts entertained suits for judicial sepa- 
ration on the ground of residence and did not 
insist upon domicile. When the Matrimonial 
Causes Act of 1857 was passed with regard to 
dissolution of marriage domicile was made neces- 
sary in order to confer jurisdiction upon the 
English Court, and Sir Norman Macleod and 
Marten J. really in effect came to this conclusion 
that whether the wider jurisdiction was or was 
not conferred upon this Court by s. 2 of the Indian 
Divorce Act, in view of the fact that the English 
Courts acted on the principle of domicile and 
not of residence in dissolution cases and consi- 
dering the provisions of S. 7, the Courts here had 
no jurisdiction in dissolution cases unless the 
parties were domiciled, but had jurisdiction in 
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cases of judicial separation merely on the ground 
of residence. Crump J, took a different view 
and dissented from the judgment of the majority. 
The observations made by the learned Judges 
in this case on the true construction of S, 7 and 
the effect of that section are both pertinent and 
significant. Sir Norman Macleod G. J., took the 
view that S. 7, Indian Divorce Act directly ex- 
cluded the idea that the Act gave jurisdiction to 
decree divorce in the case of non-domiciled 
parties. Marten J., as he then was, referred to 
S. 7 as the dominating clause in the Act. He 
complimented the Indian Legislature on this 
skilful piece of legislation and he says (p. 670) : 

“On the contrary the construction of the Act which 
I would adopt shews that the Indian Legislature dealt 
with a very difficult question in a most skilful manner, 
for by its fiexibility it enabled all Courts in India and 
in England to act on the same principles, despite the 
passage of time and the change of circumstances.” 

At p. 867 the learned Judge says that the expres- 
sion ‘ subject to the provisions contained in this 
Act” in s. 7 must of course receive its full effect, 
and he considers the conditions precedent in 
S. 2 and the provision in S. lo, which entitles a 
wife to a divorce should her husband exchange 
his profession of Christianity for some other 
religion and go through the form of marriage 
with another woman, and points out that these 
examples show that the English divorce law is 
expressly varied. And Crump J., looked upon 
S. 7 as the residuary section intended to provide 
for any matters which by inadvertence or other- 
wise are not expressly dealt with in the Act. 
Wilkinson v. Wilkinson, 47 Bom. 843 : (A. i. R, 
(lO) 1923 Bom. 321 (f. b.)) provides a very extreme 
case where our Courts bad been taking a parti- 
cular view as to the jurisdiction the Courts had 
to deal with matrimonial cases, and because the 
English Court took a different view in 1921, 
notwithstanding a long series of cases in the 
past, this Court in Wilkinson v. Wilkinson, 
47 Bom. 843 : (A. I. R. (lO) 1923 Bom. 321 (P B)) 
changed its view and brought the law into con- 
formity with the law prevailing in England. 

[ 11 ] We have a decision of the Privy Council 
which is very much in point and that is Iswa~ 
rayya v. Iswarayya, 68 I. A. 350 ; (A. I. R. (18) 
1931 P. C. 234.) The question that the Privy 
Council had to consider was whether the Indian 
Courts had the jurisdiction to increase main- 
tenance which had been granted to a wife on a 
decree for judicial separation. It was contended 
before their Lordships that on a proper construc- 
tion of s. 37 once an order for maintenance was 
made the Court had no jurisdiction to increase 
the maintenance. Their Lordships in the first 
place came to the conclusion that the section 
did not lend itself to that interpretation and the 
section itself gave the power to the Courts not 
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merely to fix maintenance once only but the 
Courts could vary it from time to time as the 
circumstances changed. Having decided this, 
the judgment of the Privy Council, which was 
delivered by Lord Russell of Killowen, went on 
to deal with the position under s. 7 as confirma- 
tory of the opinion which the Privy Council 
had formed on the construction of the section 
. itself, and in considering S. 7 they considered 
what the English law was at the time. Under 
the English law the Ecclesiastical Courts had 
the power to grant maintenance to the wife on 
a decree for judicial separation and also to vary 
it from time to time. With regard to dissolution 
of marriage as the Ecclesiastical Court never 
had the power to dissolve marriages, naturally 
there was no power in them to grant mainten- 
ance or alimony. The power to grant mainten- 
ance or alimony was conferred upon the English 
Court in 1857, but it was only in 1907 that the 
power to increase maintenance following upon 
a decree for dissolution was granted to the 
Court. Therefore, in 1869 when the Indian 
Divorce Act was passed, the Legislature had 
before it the fact that the English Court could 
increase maintenance w^hich it had awarded on 
the passing of a decree for judicial separation. 
Notwithstanding this the Indian Legislature 
failed to make any express provision in S. 37 for 
increase of maintenance at least in cases of 
judical separation and one should have thought 
that no argument would have been stronger 
than this that the Legislature'knowing the Eng- 
lish practice had deliberately departed from it 
in the Indian law when it enacted the Divorce 
Act of 1869. Even so their Lordships of the 
Privy Council refused to accept that contention 
and took the view that if it was the intention of 
the Legislature to prohibit and prevent the 
Indian Courts from increasing maintenance in 
cases of judicial separation, that intention should 
have been declared in express and unequivocal 
terms. In that case, as I have just said, the 
Indian Legislature failed to make provision 
with regard to increased maintenance following 
upon a decree of judicial separation although 
the English Courts had the jurisdiction to do so. 
In the case before us the Indian Legislature in 
S. 37 has failed to make any provision with 
regard to permanent alimony following a decree 
of nullity, because at the time when the Act 

was passed the English Courts had no such 
jurisdiction. 

Il 2 ] Mr. Taraporewala has very strongly 
relied on a decision of the Calcutta High Court 
m Turner v. Turner. 48 cal. 636 : (A. i. r. (8) 
1921 Cal. 617). In that case a successful peti- 
tioner in a suit for dissolution of marriage mar- 
ried within six months from the decree for 
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dissolution of marriage becoming absolute, and 
the Court held that the second marriage was 
null and void. Then the question arose whether 
the reputed wife was entitled to permanent 
alimony and the Court consisting of Handerson 
C. J., Woodrofle and Richardson J. came to the 
conclusion that under S. 37 the power of the 
Court was limited to making an order for per- 
manent alimony to cases in which a decree had 
been made declaring a marriage to be dissolved 
or where a decree for judicial separation had 
been obtained by the wife. Undoubtedly, if this 
case represents good law, then jMr. Taraporewala 
is right in his contention. But one or two facts, 
and important facts, must be borne in mind 
with regard to this decision. In the first place 
this decision was given ten years before the 
Privy Council case to which I have just referred 
and, although s. 7 was referred to at the bar, 
w'ith very great respect to the learned Chief 
Justice and his two colleagues, there is no 
reference whatsoever to this section in the judg- 
ment either of the Chief Justice or of Woodrofl’e 
J. In the judgment of the Chief Justice the 
coirect view is taken that S. 37 omitted to give 
powder to the Court, where the decree declared 
the marriage null and void, to grant permanent 
•alimony. With great respect again, the learned 
Chief Justice failed to draw the necessary con- 
clusion that, if 8. 37 merely omitted to give 
power to the Court, it was open to the Court to 
assume that power under S. 7 of the Act.^In my 
opinion, therefore, Turner v. Turner. 43 Cal. 
636;(a. I. R. (8) 1921 Oal. 517) doGs not lay down 
the correct law. 

[13] But there is a decision of the j\Iadra3 
High Court which was delivered after the Privy 
Council case and which takes the same view of 
S. 7 which I have been suggesting. That is the 
case reported in Sumathi Ammal v, Paul, 69 
Mad. 518 : (A. I. R. (23) 1936 Mad. 324 (p .R.) ) 
Under the Divorce Act S. IG provides for a 
decree nisi being passed in a suit for dissolution. 
There is no such provision with regard to the 
passing of a decree in a suit for nullity and the 
Full Bench of the Madras Hicfh Court held that 
notwithstanding the fact that the Legislature 
had made no provision for the passing of a 
decree nisi in a suit for nullity of marriage the 
English rule should be followed and a decree 
nisi should be passed. It is pointed out in the 
judgment that at the time the Indian Divorce 
Act was passed the practice in lOngland was to 
pass a decree nisi in the case of a suit for dis- 
solution of marriage and a plain decree in the 
case of a suit for nullity of marriage. It was 
only in 1873 that the practice with regard to 
decrees in dissolution suits was extended to 
nullity suits, and at p. 628 Stone J. observes that 
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when there is a statutory change in England, 
the Matrimonial Courts in this country must 
also follow the change unless there is a provi- 
sion in the Indian Divorce Act to the contrary, 
and Mockett J. at p. 531 takes the view that the 
intention of s. 7 was to prevent the principles 
and rules on w'hich the Indian Courts were to 
give relief from being rigidly fixed. He also 
points out that the meaning of the expression 
“subject to the provisions contained in the Act*’ 
is that the Court cannot give any relief which 
is contrary to the provisions of the Act, and as 
an illustration he indicates that although in 
England now a wufe can get dissolution of mar- 
riage on proof of adultery alone, she cannot do 
so under the Indian Divorce Act, because s. 10 
requires that adultery must be coupled with 
cruelty or with desertion. He also opines that 
the whole object of s. 7 was to keep the practice 
of the Indian Divorce Court as nearly as pos- 
sible in line with that of the English Court; 
otherwise this exceptional but most useful pro- 
vision would lose much of its force; and he 
finally comes to the conclusion that as there 
was no provision in the Act that a decree for 
nullity should be nisi or absolute, the Act was 
silent, and it was open to the Court to import 
the rule prevailing in England. ^ 

[14] I stated earlier in my judgment that 
there was no parallel legislation which I was 
aware of in India corresponding to s. 7. Divorce 
Act, but I should have added that there is a 
somewhat analogous legislation in England on 
which really s. 7 itself is based. When the 
English Court took over the jurisdiction of the 
Ecclesiastical Courts and the Matrimonial Causes 
Act was passed in 1357, S. 22 was enacted. That 
section is identical in terms with s. 7 with this 
vital and important distinction that whereas 
S. 22 directs the English Court to proceed and 
act and give relief on principles and rules which 
were in operation before the passing of the Act 
of 1857, the Indian legislation goes furt^ 3 e^ and 
makes the Indian law dependent upon the 
developing and changing English law. Section 22 
merely speaks of the past; it does not in any W'ay 
refer to conditions in the future. Our S. 7 in 
terms refers to English rules and principles for 
the time being. But the construction of s. 22 by 
the English Courts must be of considerable as- 
sistance to us, also, and we have a decision of 
the English Court in Goodden v. Goodden, 
(l892) (d.r.) p. 1 on the construction of this sec- 
tion. The question that arose before Eord Justices 
Bindley, Bowen and Kay was whether in a suit 
by a husband for judicial separation the wife 
was entitled to permanent alimony. It was con- 
tended that under s. 17. Matrimonial Causes Act. 
although applications for restitution of conjugal 


rights or for judicial separation could be made 
either by the husband or the wife, it was only, as 
the section itself expressly stated, when the appli- 
cation was by the wife that the Court could make 
any order for alimony. Notwithstanding the 
clear language of the section, the Probate Court 
came to the conclusion that inasmuch as the 
Ecclesiastical Court had the power to grant ali- 
mony to a wife even when a decree was passed . 
in favour of the husband for judicial separation, 
that power had not been taken away from the 
English Court by reason of s, 22, Matrimonial 
Causes Act, 1857. Kay L. J. says (page 5) : 

‘■It would be giving extraordinary and unnatural 
force to the language of S. 17 to say that it takes away 
or even negatives the jurisdiction of the Court to grant 
alimony where the decree for separation is made at the 
suit of the husband, and, in our opinion, that is not the 
true eflcct of the provision.” 

[15] A very similar case arose in one of our 
own Courts. Our S. 37 also in terms provides 
that permanent alimony can be awarded in a 
case of judicial separation when the decree is 
obtained by the wife, and the question arose 
before the Oudh Court in Mrs. Niblett v. Mr, 
Niblett, A.I.R. (22) 1935 Oudh 133 : (lOLuck. 627) 
whether a wdfe was entitled to alimony when 
the husband obtained the decree for judicial 
separation, the same question which was con- 
sidered by the hlnglish Probate Court, and the 
Court held that S. 37 did not limit the granting 
of alimony to a wife to cases of dissolution of 
marriage and decrees of judicial separation ob- 
tained by the wife. The Court had authority to 
grant permanent alimony to the wife even where 
the husband was granted a decree for judicial 
separation. In coming to that conclusion the 
Court invoked the assistance of S. 7 and con- 
sidered the principles and rules followed by the 
English Divorce Courts. 

[16] Mr. Taraporewala has relied on the Indian 
and Colonial Divorce Jurisdiction Act, 1926, as 
affording some assistance for the construction of 
S. 7. That Act gives power to the Courts in 
India to dissolve marriages and pass decrees for 
nullity of marriage in the case of British subjects 
domiciled in England or in Scotland. Section i (a) 
of the Act provided that the grounds on which a 
decree for dissolution of such a marriage may 
be granted by any such Court shall be those on 
which such a decree might be granted by the 
High Court in England according to the law for 
the time being in force in England, and sub-s. (b) 
reproduces in terms s. 7 of the Act. 

[17] Now, says Mr. Taraporewala, that, if S. 7 
and 3ub-s. (b) of s. 1 cover cases of granting 
reliefs which are not provided for under the 
Indian Act but which is done in pursuance of 
the rules followed by the English Courts, then 
8ub-3. (a) was unnecessary and superfluous, Mr, 


1949 Ramesh Ramanlal v. Kusum Madgaokar (Tendolkar Jj Bombay 7 


Taraporewala says that the very fact that the 
Legislature in this Act has expressly provided 
that the Indian Courts should grant a decree 
for dissolution on the same grounds as granted 
by the High Court in the England shows that 
S. 7 has a very limited application. Surely Mr. 
Taraporewala is guilty of a fallacy because 
S. 1 (a) refers to grounds, sub-s. (b) refers to 
reliefs, and there is a fundamental distinction 
between the two. A decree for dissolution is the 
relief which a Court grants on certain grounds. 
The grounds are mentioned in S. 10, Divorce Act. 
It may be — I am not deciding this question — 
that under 8 . 7 it would not be open to the 
Court to add to or change those grounds. But it 
is entirely a different thing to say that once a 
decree for dissolution is passed or a decree for 
nullity is passed the Court is not entitled to 
grant the same relief which the Court in Eng- 
land can grant or would grant; and the subse- 
quent legislation makes this position clear. A 
declaratory Act was passed in 1940. That w^as 
done for removal of doubts, and it was provided 
that in considering what were the gounds on 
which a decree for the dissolution of any 
marriage may be granted by the High Court in 
England and what were the principles and rules 
on which, in the exercise of its jurisdiction to 
make decrees for the dissolution of a marriage, 
and, as incidental thereto, to make orders as to 
damages, alimony or maintenance, custody of 
children and costs, the High Court in England 
for the time being acts and gives relief, certain 
amendments effected by the Matrimonial Causes 
Act, 1937, were to be taken into account. This 
Act clearly shows the distinction between grounds 
on which a dissolution of marriage may be 
granted and the principles and rules on which 
reliefs may be granted which are incidental to 
decrees for dissolution of marriage. Therefore, 
relief in the nature of alimony is really a relief 
which is incidental to the passing of the decree 
in the suit which is a decree for dissolution or a 
decree for nullity. I, therefore, agree with the 
learned Judge below that this Court has juris- 
diction to grant permanent alimony consequent 
upon the passing of a decree for nullity and this 
power and jurisdiction is derived not from S. 37 
but from S. 7 of the Act. The omission of the 
'Legislature to provide for this under 8. 37 does 
not in any way militate against the power of 
this Court to follow the principle and rule fol- 
^lowed in England and to give the necessary 
relief under S. 7 of the Act. 

[18] The appeal, therefore, fails and must be 
dismissed with costs. 

[19] Tendolkar J, — This appeal raises an 
important question of law under the Indian 
Divorce Act, being Act iv of 1869. The question 


is whether under the said Act, after a decree for 
nullity of marriage has been passed, the Court has 
jurisdiction to grant permanent alimony. I have 
not used the phrase “permanent alimony’' in the 
narrow sense in which it is sometimes used by 
the Matrimonial Courts in England. In England 
it is usual to differentiate between the allowance 
made after a decree for judicial separation or for 
divorce or nullity of marriage or for restitution 
of conjugal rights. The allowance made after a 
decree for judicial separation is termed “perma- 
nent alimony,” that made after a decree for 
divorce or nullity of marriage is termed “main- 
tenance” and that after a decree for restitution 
of conjugal rights is termed “periodical pay- 
ments.” All these allowances, so far as the 
Indian Divorce Act is concerned, are included 
in the comprehensive phrase “permanent ali- 
mony.” The provisions of the Indian Divorce 
Act relating to alimony are to be found in Ss. 36 
and 37 thereof. Section 3G deals with alimony 
pendente lite only; and it is not disputed that 
under that section the Court has jurisdiction 
to grant alimony pendente lite even in cases 
of nullity of marriage. Under S. 37, Indian 
Divorce Act, the Court is enabled in terms to 
grant permanent alimony only on a decree for 
dissolution of marriage or a decree for judicial 
separation. These two sections in effect enact 
the law as it stood in England when the Divorce 
Act was enacted in 1869. If these sections stood 
by themselves, there can be no doubt at all that 
the Court has no jurisdiction to grant permanent 
alimony after a decree for nullity of marriage. 
But it is argued that the Court has such juris- 
diction by reason of a somewhat extraordinary 
provision which is to be found under S. 7, Indian 
Divorce Act. That section is in these terms; — 

“Subject to the provisions contained in this Act, the 
High Courts, and District Courts shall, in all suits and 
proceedings hereunder, act and give relief on principles 
and rules which in the opinion of the said Courts, arc, 
as nearly as may be, conformable to the principles and 
rules on which the Court for Divorce and Matrimonial 
Causes in England for the time being acts and gives 
relief.” 


[20] Now, this provision is certainly an extre- 
mely unusual one. There is no parallel to it in 
any legislation that I am aware of. It is an 
attempt to incorporate into the laws of this coun- 
try the principles and procedure followed by the 
Matrimonial Courts of anoMiei’ country, viz , 
England from time to time — to what extent of 
course is a matter in dispute befdt^rus with 
which I will deal later. I may point 
the operative words of this section, unusuaP-i^’ 
the section is, have been borrowed verbatim 
from S. 22, Matrimonial Causes Act, 1857. That 
section required the Court of Divorce and Matri- 
monial Causes, which superseded the Ecclesias- 
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tical Courts in England to act and give relief on 
principles and rules of the Ecclesiastical Courts; 
but there is this important difference between 
that section and the section in the Indian Divorce 
Act: S, 22 of the English Act, required the Courts 
to follow the principles and rules on which “the 
Ecclesiastical Courts have heretofore acted and 
given relief, while in India the Courts have to 
follow the principles and the rules which are 
followed by the Courts in England for the time 
being. There is also another important distinc- 
tion, viz., that the J^rnglish Act only contempla- 
ted incorporating into English law rules of their 
own Courts which w'ere in existence before the 
Court of Divorce and Jlatrimonial Causes was 
established, while under the Indian Act, the 
provision incorporates into the law of this coun- 
try the principles and rules followed in another 
country altogether. 

[21.1 It is contended that under s. 7, Indian 
Divorce Act, this Court must ascertain v.'hether 
under the principles and rules followed by the 
Matrimonial Courts in England permanent ali- 
mony can be granted after a decree for nullity 
of marriage. In England there was no such 
provision until 1907 when that provision w'as in- 
cluded by S. 1, Matrimonial Causes Act, 1907. 
That has been continued in force by s. 190(1), 
Judicature Consolidation Act, 1925 . That being 
EO, it is argued that by reason of s. 7, Divorce 
Act, the Courts in India, acting on the principles 
and rules which are followed by the Courts in 
England, have powder to grant permanent ali- 
mony after a decree for nulity of marriage. 

[ 22 ] I have, therefore, to consider what is the 
true meaning to bo given to s. 7, Indian Divorce 
Act. It is well established by several authorities 
of the High Courts in India that this section 
does not deal with procedure only but deals with 
(??za5z-3ub3tantive or substantive rights. Indeed 
the Calcutta High Court has held that it does 
not deal wuth procedure at all. But in that res- 
pect I prefer the opinion of our own High Court 
expressed by Farran C. J. in Mayheio v. May- 
hew, 19 Bom. 293 that in so far as procedure is 
not adequately provided for under the Civil 
Procedure Code which is made applicable by 
S. 45 of the Act, the Courts in India can follow 
the English practice and procedure under s. 7 . 
But that point does not arise for determination 
in this suit. It is sufficient to say that this sec- 
tion does not deal with procedure only. It is 
equally clear that the principles and rules that 
are to be applied are not the principles and rules 
which applied in England at the date when the 
Indian Divorce Act was enacted, but they are 
the principles and rules that are applied by the 
English Courts from time to time.' There is one 
important limitation to the application of such 


principles and rules in India. That limitation is 
to be found in the opening words of the section, 
viz. “subject to the provisions contained in this 
Act.” Those words to my mind mean that no 
principle or rule of English law can be applied 
which violates any of the provisions of the 
Indian Divorce Act. It does not mean that where 
the Indian Divorce Act is merely silent on any 
particular matter, the principles and rules gover- 
ning such matter in England cannot be applied 
in India. But the real contest is as to the mean- 
ing of the operative w'Ords of this section. 
Those words are “act and give relief.” It is con- 
tended by ]\Ir. Taraporewala for the appellant 
that before S. 7 can come in at all the relief must 
be found in the Act itself. The Court can then pro- 
ceed to give that relief according to the principles 
and rules follow^ed in England. It is also contend- 
ed by him that this section appears under the gene- 
ral heading “jurisdiction”; and the principles and 
rules of the J^lnglish Courts which are contem- 
plated by this section are principles and rules 
dealing with jurisdiction only. I am unable to 
agree with either of those contentions. To hold 
that the relief must first be found in the Act itself 
is to my mind doing violence to the language of 
the section. The words used in the section are 
not “in giving relief the Court shall act”; the 
words are “act and give relief,” so that it is for 
the purpose of giving relief itself that the prin- 
ciples and rules of English law have got to be 
applied. Similarly, the fact that S. 7 appears 
under the general heading “jurisdiction,” to my 
mind, does not limit the plain words of that 
section to principles and rules dealing with 
jurisdiction only. The words are general and 
they must apply to all cases of giving relief. I 
am, however, of opinion that before a Court can 
act or give relief under this section there must 
bo a litigant who is entitled to invoke the juris- 
diction of the Court to grant him relief, in other 
words, a litigant who has a proper cause of action 
under the Indian Divorce Act. It is only' when 
a litigant who has a cause of action comes to a 
Court that the Court can act or give relief to 
him; and, therefore, I am not inclined to read 
these words as including the application of the 
principles and rules of English law to the crea- 
tion of a cause of action, but only to the grant- 
ing of reliefs where a litigant has a cause of 
action given to him under the Act. 

[23] It is urged by Mr. Taraporewala that the 
interpretation which I am inclined to put on 
this section may bring about some startling 
results. It is for example pointed out by' him 
that the grounds on which divorce can be 
obtained under the Indian Divorce Act are set 
out in S. 10. They are substantially different 
from the grounds of divorce allowed in England 
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under the Matrimonial Causes Act, 1937, s. 2, 
and indeed there are some additional grounds 
under the English law. Similarly, the grounds 
for nullity of marriage, which are to be found 
in S. 19, Indian Divorce Act, are different from the 
grounds for nullity of marriage under s. 7, 
Matrimonial Causes Act, 1937, which introduced 
several new grounds for nullity under the Eng- 
lish law. Mr. Taraporewala contends that if the 
principles and rules of English law had to be 
introduced for the purpose of granting relief, 
then grounds either for nullity of marriage or 
for divorce not recognised under the Indian 
Divorce Act would be introduced into the Indian 
law. I must resist the temptation of expressing 
an opinion on this somewhat fascinating question 
because it does not arise for decision before us. 
Prima facie, with the qualification that I feel 
inclined to place on the interpretation of S. 7, 
viz., that it cannot be utilised for the purpose of 
inventing a cause of action for a litigant, I would 
be inclined to think that such grounds could not 
be introduced into India. But if they have to be 
as a result of what I consider to be the correct 
interpretation of S. 7, that is a consequence 
which to my mind has got to be faced ; and that 
cannot deter us from putting the correct con- 
struction on s. 7, Indian Divorce Act. If, then, 
that is the correct interpretation to be placed on 
S. 7, it follows that this Court has jurisdiction 
to grant permanent alimony after a decree for 
nullity of marriage, because such relief is only 
incidental to the decree for nullity and does not 
in any manner change the cause of action of the 
party in whose favour the decree for nullity 
has been granted. 

[24] I will next proceed to consider how far 
the decision I have arrived at is in consonance 
with the decided cases. I will first deal shortly 
with the cases of our own High Court which 
of course are binding upon us. The first of these 
cases is a case reported in A, v. B., 22 Born. 
C12. That case was decided by a Division Bench 
of this Court. The question for decision was 
whether an appeal lies from a decree absolute 
although the decree nisi had been left un- 
challenged. Farran C. J. in dealing with s. 7, 
Indian Divorce Act, observed as follows 

(p 615): 

‘‘The principles and rules here referred to are not, we 
tbiuK, mere rules of procedure including rules which 
regulate appeals which are laid down in the subsequent 
sections (45 and 55) of the Act, but are the rules and 
principles which determine the cases in which the Court 
will grant relief to the petitioner appearing before it or 
refuse that relief rules of qwasi-substantive rather than 
mere adjective law. Exactly the same language was used 
in giving the Matrimonial Court in England juris- 
diotion to deal with cases over which the Ecclesiastical 
Courts had theretofore such jurisdiction : see 20 & 21 
Viet., c. 85, S. 22, The above was the view taken in 


Abbott V. Abbott, (4 Beng. L. R. {0. C.) 51) and is, we 
think, the correct view.” 

[25] We nexfc have another Bombay case 
reported in A (Wife) v. B (Husband), 23 Bom. 
4G0. In tbia caae the question for decision was 
whether a decree for nullity of marriage made 
Joy a District Court cannot be confirmed by the 
High Court before the expiration of six months 
from the pronouncing thereof. At the date when 
the Indian Divorce Act was pissed, a decree for 
nullity was made absolute at once in England. 
But the English practice had subsequently been 
modified by providing for a decree nisi ; and at 
the date when this case was actually decided, 
the position in England was that a decree nisi 
had to be passed and that a decree absolute 
could only be made six months thereafter. This 
substantive period of limitation was introduced 
by legislation in England. It was held that that 
period of limitation and the provision that a 
decree nisi must be made applied equally in 
India. The decision was arrived at on an inter- 
pretation of the sections of the Indian Divorce 
Act itself ; but Ranade J, also came to the same 
conclusion by a consideration of S. 7, Indian 
Divorce Act, and used it as an argument con- 
firmatory of the decision that he arrived at on 
an interpretation of the relevant provisions of 
the Divorce Act. The learned Judge pointed out 
how the law in this respect had developed in 
England and said that by virtue of S. 7 it must 
be held that there should now be in India a 
decree nisi and a period of six months before 
the decree became absolute. 

[26] The last decision of our Courts is a deci- 
sion of a Full Bench in W ilkinson v. W ilkinson^ 
47 Bora. 813 ; (A. I. R. (lO) 1923 Bom. 321 (F. B.)). 
This was a case dealing with the jurisdiction of 
the Divorce Court in India. That jurisdiction 
under S. 2 rested on residence ; and the question 
was whether residence by itself was suflicient to 
confer jurisdiction or whether the principles of 
English law that domicile is necessary in some 
cases should be introduced into the Indian law 
by reason of s. 7 of the Indian Divorce Act. In 
delivering judgment Marten J. pointed out that 
the law in England was not well settled at the 
time when the Indian Divorce Act was enacted, 
and he proceeded to observe (p. 865) : 

“In my opinion the Indian Logislaturo intended by 
this clause to ensure reasonable uniformity between tlie 
various High Courts of this country and the English 
Courts, and as far as practicable to avoid the scandal 
of parties being regarded as married persons in India, 
though not in England, or perhaps as married persons 
in one Indian Province but not in another. I think it 
also intended to provide for the then uncertainty of the 
law on the subject, and for the possibility that the 
principles of the English Courts might be modified in 
course of time. Accordingly the Indian Courts are to 
give relief ‘on principles and rules which .... are as 
nearly as may be conformable to the principles and 
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rules on which the Court for Divorce and Matrimonial 
Causes in England for the time being acts and gives 
relief.’ I draw particular attention to the words ‘for 
the time being.’ In my opinion, they were inserted to 
prevent the principles of law being rigidly fixed aa 
at 1869.” 

Crump J. differed from the majority so far as 
the particular question before the Bench was* 
concerned, but in his differing judgment at p. 906 
the learned Judge observed : 

... it may be 'said what is then the scope of 
section 7 ? It is, in my opinion, a residuary section 
intended to provide for any matters which by in- 
advertence or otherwise are not expressly dealt with in 
the Act.” 

[27] We next have a 'decision of the Privy 
Council which of course is binding on all Courts 
in British India. That decision is to be found in 
Isivarayya v. Iswarayya, 58 I. A. 350 : (a. I. R. 
(18) 1931 p. c 234). The question that arose for 
determination was whether under the provisions 
of s. 37, Divorce Act, where maintenance had 
been once fixed the Court had jurisdiction sub- 
sequently to increase it. The District Judge who 
tried the case held that there was no such juris- 
diction under s. 37 but that such jurisdiction 
should be implied by reason of s. 7, as such 
jurisdiction existed in England. Their Lordships 
of the Privy Council held that upon a true con- 
struction of S. 37 there was such jurisdiction 
under the Indian Divorce Act itself. But having 
done so, Lord Russell of Killowen, who deliver- 
ed the judgment of their Lordships, proceeded to 
consider the position under s. 7 of the Indian 
Divorce Act as confirmatory of the opinion then 
which their Lordships had formed as to the 
construction of s. 37. His Lordship then points 
out (p. 360) : 

“Their Lordships fully realise that an Indian Act 
does not fall to be construed in the light of statutes 
enacted by another legislature. But this is a case in 
which the Indian Act makes express reference to the 

Court in England to which the relative jurisdiction of 

the Ecclesiastical Courts was transferred, and to the 
principles and rules on which that Court acts and gives 
relief. If it had been intended that the Courts in India, 
acting under this Act, should not have, in relation to a 
wife who had obtained a decree for judicial separation, 
the power which the Court in England errjoyed, of in- 
creasing the amount of her permanent alimony as and 
when the circumstances justified an increase, but that 
they should be restricted to the making of one order 
onIy_ for permanent alimony, their Lordships feel that 
this intention would have been declared in express and 
unequivocal terms.’’ 

[28] This decision to my mind is of very 
great importance in determining the question for 
decision before us. Here we have a power under 
the English law which was not conferred upon 
the Courts in India, or for the purpose of this 
argument at least was assumed not to have 
been conferred by s. 37, Divorce Act. One would 
have thought that under those circumstances it 
would be arguable that the Indian Legislature 


had deliberately excluded such power from the 
provisions of the Indian Divorce Act itself. Not 
only was such an argument negatived, but their 
Lordships proceeded further to point out that if 
it was sought to exclude a power which existed 
in England at the date of the enactment of the 


Indian Divorce Act, there must be express words 
to that effect. To my mind, therefore, in a cose 
like the present one, where at the date when 
the Indian Divorce Act was enacted there was 
no power in the Courts in England to grant per- 
manent alimony in cases of nullity of marriage, 
if such a power which would come in under 
S. 7 was sought to be excluded, there must be 


clear words of exclusion. 


[29] We next have two decisions of the Cal- 
cutta High Court. The first decision is to be 
found in Ramsay v. Boyle, 30 cal. 489. The 
question for decision was whether on a petition 
for divorce on the ground of incestuous adultery, 
the alleged adulteress could be allowed to in- 


tervene. Such a power existed under the English 
law at the date when the Indian Divorce Act 
was passed but was not to be found in the 
Indian Divorce Act itself. The Calcutta High 
Court held that the alleged adulteress could not 
intervene. Chief Justice Maclean in delivering 
the judgment put the decision on two grounds, 
firstly, that the matter was of procedure only 
and, therefore, s. 7, Divorce Act did not apply, 
and, secondly, on the ground that where a power 
given expressly in the English Act is not insert- 
ed in the Indian Act, it could not be said to 
have been given by implication. So far as the 
first part of the argument is concerned, as I 
have said before, with respect to the learned 
Judge, I prefer the Bombay view that in mat- 
ters of procedure in so far as procedure is not 
sufficiently prescribed by the Civil Procedure 
Code which applies under S. -15, Divorce Act. 
the Courts are entitled to apply the procedure 
and practice of the Court of matrimonial juris- 
diction in England. So for as the judgment rests 
on the other ground that an express proviso in 
the English Act had not been inserted in the 
Indian Act, in my opinion, the judgment of 
their Lordships of the Privy Council in Ishwar- 
ayya v. Iswarayya, (68 I. A. 360 : A. I. R. (18) 
1931 P, c. 234), to which I have just refrred, dis- 
poses of that argument. With respect, therefore, 
to the learned Judges of the Calcutta High 
Court I am of opinion that this decision does not 
lay down good law, 

[30] We next have a Pull Bench decision of 


the Calcutta High Court, Rajani Nath Das v. 
Nitai Chandra Dey,4.Q Cal 643: (A. I. R. (8)1921 

Cal. 820 (P.B.)) a decision on which Mr. Tara- 
porewala has strongly relied, as it is a decision 
directly on the question that we have got to 
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determine. In that case the second marriage of 
an individual was held to be null and void; and 
the question arose whether the Court had power 
to give permanent alimony to the reputed wife. 

A Full Bench of the Calcutta High Court held 
that they had no jurisdiction to make such an 
order. The decision was put on the ground that 
S. 37 omits to give such a power. It appears 
from the report that S. 7, Divorce Act, was re- 
ferred to in argument; but it is strange that 
S. 7 is not even casually mentioned in the judg- 
ment of their Lordships. We have, therefore, 
no guide to determine what view their Lord- 
ships took of S. 7, Divorce Act. Moreover, it 
must be remembered that this case was decided 
in 1921, that is, full ten years before their Lord- 
ships of the Privy Council had expressed an 
opinion as to the true meaning to be given to 
S. 7, Divorce Act, in Iswarayya v. Iswar- 
ayya, (68 I. A. 350 : A. i. r. (i 8) 1931 r. c. 231), 
and indeed it was also given before the decision 
of a Full Bench of this Court in Wilhi7ison v. 
Wilkinson, 47 Bom. 843 : (A. i. R. (lo) 1923 
Bom. 321 (P B)) which I have referred to earlier. 
With very great respect, therefore, to their Lord- 
ships of the Calcutta High Court, I am not 
prepared to follow this decision and it affords 
little assistance to us in coming to a conclusion 
in the matter before us. 

[31] Lastly a decision of the Madras High 
Court was relied upon, Stimathi Ammal 
V. Paul, 59 Mad. 51S : (A. I. R. (23) 1930 
Mad. 324 (p b)). There, a Full Bench, 
Wadsworth J. dissenting, held that a decree 
that should be passed by the High Court in its 
original matrimonial jurisdiction in a petition 
for nullity of marriage should in the Grst ins- 
tance be a decree nisi and not a decree absolute. 
Stone J. set out at great length the Privy 
Council case of Istvarayya v. Iswarayya, (58 

I. A. 350 ; A. 1. R. (18) 1931 p. c. 234) and the 
observations of their Lordships therein and pro- 
ceeded to apply the principles and rules of 
Fnglish law under S. 7 for the determination 
of the issue before them. In dealing with the 
argument that such an interpretation of S. 7 
may involve importing into the Indian law 
grounds for divorce which are contrary to the 
provisions of the Indian Divorce Act the learn- 
ed Judge pointed out that since adultery, cruelty 
or desertion had been dealt with as grounds for 
divorce in India on a somewhat different foot- 
ing than that from which they w’ere dealt with 
as grounds for divorce in England, it w^ould be 
contrary to the provisions of the Indian Divorce 
Act to import the grounds as understood in 
England into the Indian Divorce Act. But his 
Lordship proceeded to observe at p. 529 : 
*'Had there not been a provision to the contrary, 
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we could have followed even that important 
change.” It is not necessary for the purpose of 
the case before us to go to that length. But that 
was the view which Stone J. was prepared to 
take. Mockett J. observed (p. 533) : 

“Section 7 obviously contemplates that the principles 
and rules of the Indian Divorce Act should be subject 
to change and development because the words ‘princi- 
ples and rules on which the Court .... acts’ are quali- 
fied by the words ‘for the time being’ 

It is clear, therefore, that the view of the 
Madras High Court was that the object of S. 7 
was to procure that the law of divorce under 
the Indian Divorce Act should keep pace with 
the law as it develops in England so far as such 
development does not violate any of the specific 
provisions of the Indian Divorce Act. 

[32] Those are the Indian cases that have 
been cited before us with regard to the correct 
interpretation of S. 7, Divorce Act. But there is 
a case of the English Courts relied upon by Mr. 
Manekshaw which is of great assistance to us in 
that it was a case in which the analogous provi- 
sion in S. 22, Matrimonial Causes Act, 1857. w^as 
interpreted. That is the case of Gooddeii v. 
Goodden, (1892) (L. R). p. 1. Under s. 17, Matri- 
monial Causes Act, it w'as provided that per- 
manent alimony could be granted by the Court 
where the decree was upon an application by 
the wife and the question that arose for decision 
was as to whether such permanent alimony 
could be granted where the application was by 
the husband, no such right having been specifi- 
cally given under S. 17, Matrimonial Causes Act, 
1857. Kay L, J. held that having regard to 
S. 22, as such a remedy had been granted by 
the Ecclesiastical Courts in the past, the Court 
w^as empowered to grant such a remedy not- 
withstanding the words of S. 17. At p. 3, the 
learned Judge observed : 

“Unless there is something in them expressly taking 
away powers before exercised by the Ecclesiastical 
Courts, we should be reluctant to hold that the Divorce 
Court has a more limited authority than they had.” 

And again at p. 5 the learned Judge observed: 

“It would be giving extraordinary and unnatural 
force to the language of S. 17 to say that it takes away 
or even negatives the jurisdiction of the Court to grant 
alimony where the decree for separation is made at the 
suit of the husband, and, in our opinion, that is not the 
true eflect cf the provision.” 

[33] To my mind, this is a case almost on all 
fours with the case before us ; and following the 
same line of reasoning, although s. 37 does not 
in terms confer upon the Court power to grant 
permanent alimony in cases of nullity of marri- 
age, since such power is to be found in the 
principles and rules on which the English Courts 
act to-day by virtue of S. 7 that power must be 
included amongst the powers given to us under 
the Indian Divorce Act. 
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[34] The same view was taken in a decision 
of the Oudh Court in il/rs. Niblett v. Mr, 

Niblett, A.I.R. (22) 1935 Oudh 133: (10 Luck, 627). 
The question there was whether S. 37 limited 
the jurisdiction of these Courts to grant alimony 
to a wife to cases of dissolution of marriage and 
decrees of judicial separation obtained by the wife 
only, since the words used in s 37 are “any decree 
of judicial separation obtained by the wife.’* It 
was held that in a case of dissolution of marriage 
or judicial separation at the instance of the hus- 
band a similar order could be made. At p. 138 of 
the judgment the effect of S. 7, Divorce Act has 
been considered and it is pointed out that by 
reason of s. 7 the principles and rules which are 
applicable in the Divorce and Matrimonial Courts 
in England to-day must be given effect to. 

[35] I am, therefore, of opinion that this Court 
has power to grant permanent alimony after 
a decree tor nullity of marriage has been 
passed. 

[36] Before concluding I will refer to an argu- 
ment which was advanced by Mr. Taraporewala 
at the conclusion of his address. That argument 
was that the present case arises for determination 
under the Special Marriage Act. Section 17 of 
that Act provides that the Indian Divorce Act 
shall apply to all marriages contracted under this 
Act and any such marriage may be declared null 
or dissolved in the manner therein provided. The 
contention of Mr. Taraporewala is that the 
Divorce Act is in the first instance intended to 
apply to Christians only, while the Special 
Marriage Act applies to many other communi- 
ties residing in India ; and it would be a strange 
result if the provision of s. 7, Divorce Act, were 
to be made applicable by reason of S. 17 to parties 
who were married under the provisions of the 
Special Marriage Act. I realise that such conse- 
quences may well follow. But the remedy for it 
surely must be found by the Legislature and not by 
the law Courts. Section 7, as I have pointed out 
above, is a very extraordinary and an unusual 
section ; and it is for the Legislature of a Free 
India to consider whether that section should be 
allowed to remain in an Indian Act so that we 
are for ever bound to the apron strings of English 
law so far as divorce under the Indian Divorce Act 
is concerned. It is further a matter for their 
consideration whether, assuming that S. 7 con- 
tinues to remain a part of the Divorce Act, that 
section should be made applicable to parties who 
are governed in the first instance by the Special 
Marriage Act and to whom, the Indian Divorce 
Act was made applicable as a mere matter of 
convenience. That, however, cannot affect the 
decision as to the true interpretation of S. 7, 
Indian Divorce Act, 

[37] The result must, therefore, be. as the 


learned Chief Justice has pointed out, that the 
appeal shall be dismissed with costs. 

Appeal dismissed. 


A. I. R. (36) 19^9 Bombay 12 [C, N, 

Chagla C. J. and Tendolkar J. 



Shree Laxmi Silk Mills, Bombay — Assessee 
v. The Commissioner of Excess Profits Tax 
Act, Bombay. 

Income-tax Ref. No. 16 of 1947, Decided on 23id March 
1948. 

Excess Profits Tax Act (15 [XV] of 1940), S. 2 (5) 
— Assessee carrying on business of silk manufac- 
ture and dyeing silk yarn — Dyeing plant remaining 
idle due to war conditions — Rent recovered by lett- 
ing out dyeing plant is not income from assessee’s 
business —Such income is not chargeable to excess 
profits— Income-tax Act (1922), S. 10. 

If there is a commercial asset which is c.apable of 
being worked by the assessee himself for the purpose of 
earning profits, and the assessee, instead of doing so, 
either voluntarily allows someone else to use it on 
payment of a certain sum or is compelled by law to 
allow it to be used in such manner, then what he 
receives is income from business. But if the commercial 
asset has ceased to bo a commercial asset in the hands 
of the assessee and thereafter he gets what be can out 
of it by letting it out to bo used by others, then the 
rent he receives is not income from any business that 
be carries on *. Case lato discussed. [Paras 5 & 22] 

The assessee was carrying on the business of manu- 
facturing artificial silk cloth and of dyeing silk yarn. 
During the accounting period owing to difficulties on 
account of war the assessee stopped bis dyeing activi- 
ties as a result of which the dyeing plant remained idle 
for some time. Thereafter be let out the plant to 
another company on a monthly rent. The question 
was whether the amount of rent received by the 
assessee during the accounting period was profits from 
his business within the meaning of S. 2 (5), Excess 
Profits Tax Act, and therefore or otherwise liable to 
excess profits : 

Held that although the dyeing plant was a com- 
mercial asset of the assessee it had ceased to be so due 
to difficulties created by the war and could not be used 
as such. Hence the income which the assessee derived 
therefrom by letting it out could not be considered to 
be the income of the assessee from his business within 
the meaning of S. 2 (5) and was not liable to excess 
profits. But Income-tax Act S.’l2 (3) does not show 
such income not to be from business. [Puras 9, 19&21] 

Annotation : (’46-Man.) Excess Profits Tax Act, 

S. 2 (5), N. 1. 


C. K. Da‘phiary, Advocate-General and Sir Jamshed- 
ji Kanga — for Assessee. 

O. N. Joshi and R, J. Kolah — for Commissioner 
of Income-tax. 


Chagla C. J. — The assessee is running a silk 
mill known as Sri Lakshmi Silk Mills. Artificial 
silk cloth is manufactured in these mills. There 
is also a dyeing plant attached to the mills for 
dyeing silk yarn. The assessee’s business was to 
manufacture silk cloth and also dye silk yarn. 
In the chargeable accounting period ist January 
1942, to 3l9t December 1943, the assessee, owing 
to the difficulty in obtaining silk yarn on account 
of the War, stopped his dyeing activities, as a 
result of which the dyeing plant remained idle 
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for some time. Therefore, on 20th August 1943, 
he let this plant to Messrs. E. Parekh & Co., on 
a rental of Rs. 4001 per month. The assessee re- 
ceived from E. Parekh & Co. Rs. 20,005 by way of 
rent for the period the plant was hired to the 
company during the accounting period. The 
Tribunal held that this sum of Rs. 20,005 was the 
assessee*s income in the chargeable accounting 
period from business as defined in s. 2 (o), 
Excess Profits Tax Act. The assessee’s conten- 
tion was that the business fell under S. 12, Income, 
tax Act, being profits and gains from other 
sources, and, therefore, the Excess Profits Tax 
Act had no application to this income, and the 
question of law that has been submitted to us is 
whether in the circumstances of the case the 
assessee's income of Rs. 20.005 is profit from 
business within the meaning of s. 2 (6), Execss 
Profits Tax Act, and, therefore, or otherwise 
liable to pay excess profits tax. 

[2] The point really lies in a very narrow 
compass. If this particular income is the result 
of the assessee’s business and can be considered 
to be the profits and gains of that business, then 
undoubtedly this income is liable to pay excess 
profits tax. On the other hand, if it is not the 
profits or gains of the assessee’s business and is 
income derived from other sources and falls 
under s. 12, Income-tax Act, then the Excess 
Profits Tax Act cannot apply to this income. It 
is undoubtedly an income for the purpose of the 
Income-tax Act. The question is whether it is 
an income from the assessee’s business for the 
purpose of the Excess Profits Tax Act. 

[3] The contention of Mr. Joshi on behalf of 
the Commissioner is that the dyeing plant is a 
commercial asset of the assessee’s business and 
that commercial asset was put to a particular use 
by the assessee and that use was that instead of 
working the plant himself he lot it out to some 
other persons and obtained rent for it and thereby 
this commercial asset yielded income to him in 
this particular manner. According to Mr. Joshi, 
it makes no difference whether a commercial 
asset yields income by being used by the assessee 
himself or it is being used by someone else. 
Mr. Joshi seems to be right but with this 
qualification that the commercial asset must be 
at the time it was let out in a condition to be 
used as a commercial asset by the assessee. If it 
has ceased to be a commercial asset, if its use as 
a commercial asset has been discontinued, then 
if the assessee lets it out, he is not putting to use 
something which is a commercial asset at the 
time. 

[4] Now, on the facts found by the Tribunal 
it is clear that when the assessee let out this 
dyeing plant, it bad remained idle for some 
time. He could not obtain silk yarn on account 
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of the War and, therefore, it was not possible to 
make use of it as a commercial asset as far as 
the assessee himself was concerned and it was 
only for that reason that he let it out to 
Messrs. E. Parekh & Co. I can understand the 
principle for which Mr. Joshi is contending 
that it makes no difference what an assessee 
does with a commercial asset belonging to 
him. He may use it as be likes. So long as it 
yields income it is the income of bis business. 
Various cases have been cited at the Bar and I 
think that those cases though apparently con- 
fiicting are reconcilable if we accept this principle 
to be the correct principle and apply this ratio 
as the ratio emerging from these cases, and I 
will state the principle and the ratio again that 
if an assessee derives income from a commercial 
asset which is capable at the time of being used 
as a commercial asset, then it is income from 
his business, whether he uses that commercial 
asset himself or lets it out to somebody else to be 
used. But if the commercial asset is not capable 
of being used as such, then its being let out does 
not result in an income which is the income of the 
business. 

[5] The first case to which I will refer is 
Sutherland v. The Conimissioners of Inland 
Revemie, (1928) 12 Tax cas G3. There the assessee 
purchased a steam drifter for the purpose of 
using it in herring fishing and during the War it 
was commandeered by the Admiralty and put 
to an entirely different use, namely a use which 
the Admiralty thought was essential in public 
interest for the purpose of prosecuting the War, 
and the question was whether the hire that the 
assessee received from the Admiralty could be 
considered to be his income from the business, 
and the Lord President in his judgment stated 
that when the assessee acquired the ship, he 
acquired her as an instrument, or, as the Lord 
Advocate phrased it, a commercial asset sus- 
ceptible of being put to a variety of different 
uses in which gain might be acquired, and 
whichever of these uses it was put to by the 
appellant and profits earned, he was carrying on 
the same business, even although alterations 
were necessary on the vessel for the changed 
purpose, provided that each of these uses was 
one for which she as a ship was adapted. There- 
fore, to my mind the test that was applied in 
this case was that the ship was a commercial 
asset, and if it was put to any use, then the 
income derived from such use would be the 
income of the assessee. It is important to note 
that the ship in this case had not ceased to be 
a commercial asset as far as the assessee was 
concerned. I do not think the Advocate-General 
is right when he seeks to distinguish this case 
by saying that the ship was used for a purpose 
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which fell within the ordinary sbipowning buei- 
nesg, and the Advocate-Generarg contention is 
that in this case letting out of the dyeing plant 
is not part of the ordinary business of a silk 
mill-owner. I do not think that distinction is 
sound because the Lord President emphasises 
the fact that a ship can be put to a variety of 
different uses. In this case also the dyeing plant 
could be put to different uses. As a matter of 
fact in this case it is not put to a different use 
at all, because what is done on this machine is 
the same that was being done by the assessee 
himself. The only difference is that instead of 
bis doing it himself he lets it out to someone 
else to do it. 

[C] There is another decision in the same 
volume reported in Ensign Shipping Co., Ltd. 
V. The Commissioners of Inland Revemie, 
(1928) 12 Tax. cas. 11G9 : (139 L. T. 111). There the 
assessee obtained from Government compensa- 
tion for loss of use of two ships which were 
detained in port by order of Government for a 
period of 15 and 19 days, and the Court held that 
the sum which the assessee received from 
Government was properly assessed to excess 
profits duty as a trading receipt by the assessee, 
and Sargant L. J. in bis judgment felt that 
the case fell within the ratio of Sutherland's 
case, ( (1928) 12 Tax. Cas. 63) and he held that the 
sums paid to the assessee were sums in respect 
of the use and control of the ship though arrived 
at by way of compromise of that claim. Here 
again the ship was a commercial asset which 
w^as being put to a particular use and an 
income was derived by the assessee from 
that use. 

[7] The third case relied on by Mr. Joshi is a 
decision of the Calcutta High Court, Sadhu- 
charan Roy Chotvdhry, In re, (1935) 3 i. T. R. 
114 : (a, I. R. ( 22) 1935 Cal. 344). In this case 
the assessee was the owner of a jute press and 
he leased it ^0 a private company and re- 
ceived a certain rent. The assessee was assessed 
in respect of this rent under S. 12 and bis claim 
to an allowance for distribution in respect of 
the press was disallowed on the ground that 
the assessee was not carrying on any business 
and so S. 10 did not apply. The Court held that 
the letting of the jute press at a rent was a 
business and the assessee wag entitled to the 
allowance claimed by him under S. 10. Here 
again the jute press was a commercial asset and 
the assessee instead of working it himself chose 
to have it worked by somebody else and received 
a rent himself and, therefore, the Court con- 
sidered it to be an income from bis business, 

[8] There are two cases which have been 
relied on by the Advocate-General, both cases 
of the English Court, one case reported in I.R.C, 


V. Broadway Car Co. (Wimbledon) Ltd., ( (1946) 
2 ALL E, R. 609). In that case the assessee 
company carried on the business of motor car 
agents and repairers on land held on a lease 
from 1935 to 1966 at an annual rent of £750. In 
1940 the company sub-let for 14 years two-thirds 
of the land at an annual rent of £1,150. The 
Commissioners of Income-tax held that the 
difference of £400 between the outgoing of £750 
for the land retained and the incoming of £l,150 
for the land disposed of was “income received 
from an investment/* and the business not being 
one within the special categories mentioned in 
the Finance Act held that £400 was not taxable 
and the (k)urt held that the amount was an 
investment. In this case it is important to note 
that owing to war conditions the business of the 
assessee had dwindled and he did not require 
more than one-third of the land for the purpose 
of his business. Therefore, the remaining two- 
thirds had ceased to be a commercial asset 
and therefore, the use of that two-thirds land 
could not be considered as a commercial asset 
being put to a particular use. It was on those 
facts that the Court came to the conclusion 
that the income received by letting out two- 
thirds of the land was an investment and not a 
trading receipt from the business of the 
assessee. 

[9] In Z. R. C. V. lies, (1947) 1 ALL E. R. 798 
assessee carried on the business of sand and 
gravel merchants on certain land and at the 
same time he granted licenses to three firms to 
enter his land and excavate gravel for them- 
selves in return for which he received a royalty. 
The Court held that the royalties were not part 
of the profits of the assessee’s business, because, 
in granting the licenses, the assessee was exploit- 
ing his rights of ownership in the land and was 
not carrying on his business of a sand and gra- 
vel merchant. Plere also it is important to note 
that the assessee had excavated only a part of 
the land belonging to him and it was only with 
regard to this part that he was carrying on the 
business of a gravel merchant. The land that ho 
let out on license was virgin soil which had not 
been excavated at all and, therefore, it could 
not be said that the land which was Jet out on 
license was a commercial asset of the assessee. 
Therefore, in this case although the dyeing plant 
was a commercial asset of the assessee, inas- 
much as it had ceased to be a commercial asset 
because of the War and could not be used as a 
commercial asset, the income which the assessee 
derived by letting it out to Messrs. Fj. Parekh 
& Co. cannot be considered to be the income of 
the assessee from his business. The position 
would have been entirely different if although 
the assessee could have made use of this dyeing | 



1949 Shree Laxmi SiiiK Mills V. CoMMR. OP E.P, Tax Act (TejidoZitar Bombay 15 


plant he had chosen instead of working it him- 
self to allow someone else to work it. Therefore, 
in my opinion, the Tribunal was wrong in the 
conclusion at which they arrived. I would, 
therefore, answer the question submitted to us 
in the negative. The Commissioner to pay 
the costs. 

[ 10 ] Tendolkar J. — The facts giving rise to 
this reference are very few. The assessee owns 
the Sri Lakshmi Silk Mills and manufactures 
silk cloth. Attached to the mills there is a dye- 
ing plant and this plant was used by the asses- 
see for the purpose of dyeing silk yarn in 
connection with the manufacture of silk cloth 
in his mills. In the chargeable accounting period, 
which was 1-1-1943 to 31-12-1943, the assessee 
found that he could not work the dyeing plant 
owing to the difficulty of obtaining silk yarn on 
Eiccount of the War. As a result, the plant re- 
mained idle for some time; but on 20-8-1943, that 
is, almost eight months after the beginning of 
the accounting period, the assessee let out the 
plant to Messrs. E. Parekh & Co. on a rental of 
Rs. 4,001 per month. During the accounting 
period the assessee received by way of rental a 
sum of RS. 20,005. The appellate Tribunal held 
that this amount was chargeable as income from 
business as defined in S. 2 (6) Excess Profits Tax 
Act. It is the assessee'a contention that this is 
not income from business but it is income from 
other sources, and the question referred to us 
for decision is whether it is income from busi- 
ness or from other sources. 

[11] Reliance is in the first instance placed 
by the Advocate- General on behalf of the asses- 
see on S. 12 (3), Income-tax Act. Section 12 deals 
with “other sources” of income. Sub-section (3) 
thereof provides that where an assessee lets on 
hire machinery, plant or furniture belonging to 
him and also buildings, he shall be entitled to 
certain allowances under s. 10 (2), sub-cls. (iv) 
to (vii). The Advocate-General argues from this 
that this sub-section clearly shows that the let- 
ting out on hire of machinery or plant is not 
income from business, because, if it was, the pro- 
visions of S. 10 (2) would necessarily apply to it 
and, therefore, there would be no occasion for 
enacting S. 12 (3) at all. To my mind this argu- 
ment is not tenable. Section 12 applies only 
when the income does not fall within any of the 
heads of income enumerated in B. 6. If it does 
fall within any of those heads, no question arises 
of the applicability of S. 12. Before, therefore, 
we can come to s. 12 (3) it must be found as a 
fact that the income we are dealing with is not 
income from any of the sources enumerated in 
8. 6. If it is income from business which is one 
of the sources enumerated in s. 6, then s. 12 has 
DO application at all. Sub-section (3), therefore, 


of this section does not help the Advocate- 
General at all. 

[12] We have then to consider whether this 
rental received by the assessee is income from 
business. Before us several cases have been cited 
which are apparently conflicting and it shall bo 
my endeavour to attempt to extract a ratio from 
these cases and to apply it to the facts before 
us. The first case that has been relied upon on 
behalf of the Income-tax Commissioner is the 
case of Sutherland v. The Commissioner of 
Inland Revenue, (1928) 12 Tax cas 63. In this 
ease the assessee had purchased a drifter with 
the intention of using it as a fishing vessel and 
in fact used it as such. This vessel was ac- 
quired by the Admiralty compulsorily on hire 
and a question arose as to whether the hire 
received from the Admiralty was or was not 
profits of the assessee’s business. It was held 
by the Commissioners of Inland Revenue that 
they were part of the profits of the assessee's 
trade or business. The Lord President Stra- 
thclyde in his opinion said (p. 69) : 

"When the appellant acquired the ship, he acquired her 
as an instrument, or, as the Lord Advocate phrased it, 
a commercial asset, susceptible of being put to a variety 
of difierent uses in which gain might be acquired, and 
whichever of these uses it was put to by the appellant 
and profits earned, he was carrying on the same 
business, even although alterations were necessary on 
the vessel for the changed purpose, provided that each 
of these uses was one for which she as a ship was 
adapted.” 

[13] The Lord President then proceeded to 
point out that fishing was in its nature a 
different industry from mine-sweeping, or patrol- 
ling or watching a gap in a boom, or the like. 
He then proceeded to state (p. 70) : 

“It is the same piece of machinery, or implement, or 
commercial asset which is used to acquire profit. In 
short the business is that of the employmerjt of a ship 
for gain in ordinary shipowning business.” 

[14] It is contended by the Advocate-General 
that the true ratio of this case is that the as- 
eessee had acquired a ship which could be used 
for any of the legitimate purposes for which a 
ship is used in the shipowning business. The 
acquisition of that ship although compulsorily 
by the Admiralty was under a charter party ; 
and since such a use of the ship was an ordi- 
nary user in the shipowner’s business, profits 
of such user were profits of the trade. With 
respect to the Advocate- General, I cannot agree 
that such is the true ratio of this case. The 
Lord President makes it plain that the business 
of this particular assessee was not to exploit 
the ship in any manner he could ; it was to 
use the ship as a fishing vessel only, so that, 
the use of the ship in the manner in which it 
was actually used by the Admiralty was not 
contemplated by the assessees at all. The true 
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ratio as I conceive it to be is, that the ship 
was a commercial asset of the assesses. That 
asset was used to acquire profit, and since the 
commercial asset acquired profits, they were 
profits or gains of a trade or business, I may 
add — and this may be relevant when we come 
to consider the other cases relied upon by the 
Advocate-General — that in this case at the date 
of acquisition of this ship by the Admiralty the 
ship was capable of being used by the assesses 
for his own business of fishing and it had not 
ceased to be a commercial asset in any sense of 
the word. 

[ 15 ] Reliance is next placed by counsel on 
behalf of the Income-tax Commissioner on the 
case of Ensign Shipping Co., Ltd, v. The 
Commissioners of Inland Bevenuc, (1928) 12 
Tax Gas. 1169: (i39 L. T. 111). In this case 
during a coal atrihe two ships belonging to the 
assessee company, which were loaded with car- 
goes of coal and were about to put out to sea, 
were detained in port by orders of Government 
for periods of 15 and 19 days. The company 
lodged a claim for compensation against Govern- 
ment apparently on the footing that the ships 
had been v/rongfully detained and that they 
had thereby been deprived of profits which they 
would have earned if the ships had plied as 
they wwild ordinarily have. The claim for 
compensation was compromised and it w^as held 
by the Commissioners of Inland Revenue that 
the amount received by way of compensation 
w^as a trading receipt. Now, with very great 
respect to the Commissioners of Inland Revenue 
who decided this case, I am not at all sure that 
if a case on similar facts arose before me, I 
would take the same view as the Commissioners 
took in this case. It appears to me that what 
the assessee obtained in this case was purely 
compensation for an alleged wrongful act. The 
compensation was no doubt assessed or attemp- 
ted to bo assessed in terms of loss of freight 
which the company suffered by reason of the 
fact that they were not allowed to ply their 
vessels. But it appears to me difficult to say 
that, therefore, the amount of compensation 
is the equivalent of profits gained by running 
the ship if it had been allow^ed to be run. But 
assuming that the case was rightly decided, it 
was decided on the footing that what w'as ob- 
tained by the company in this case was really 
freight charges which they would have earned if 
they had been allowed to do so; and the ratio of 
this case must be found in the judgment of 
Sargant L. J. at p. 1180. He there states; 

“It appears to me that on the facts of this case the 
Government substantially had the use and control of 
these two vessels for the periods in question, and that 
the sums paid to the company were sums paid in 
respect of that use and control, though arrived at by 


way of compromise of that claim and a number of 
other claims. The case seems to me to be one within 
the case of Suiherlayid v. Commissioners of Inland 
Eevenue (1928) 12 Tax. Gas. 63 and accordingly the 
sum in question is a trade receipt, as the Commissioners 
have found, and is a trade receipt in respect of the 
period in question during which the vessel was under 
the control of the Government.” 

[16] The ratio of the case of Sutherland v. 
Commissioners of Inland Revenue, ( (1928) 12 
Tax Gas. 63) which Sargant L. J. referred to, 
is the ratio which I have attempted to- state 
earlier, viz. that if a commercial asset proauces 
profits in fact, then such profits are business 
profits. I may notice again that in this case, at 
the date when the orders were served on the 
company prohibiting the vessels from leaving 
port, the vessels were actually loaded and were 
about to set out on a journey on which they 
would have earned freight. In other words, they 
were commercial assets in use at the time by 
the assessees and in no sense had they discon- 
tinued to be commercial assets to the assessee. 

[17] The third case that is relied upon on 
behalf of the Income-tax Commissioner is a 
decision of the Calcutta High Court reported in 
In re Sadlnicliaran Boy Choivdhry, (1935) 3 
I. T. R. 114 : (A. I. R. (22) 1935 Cal. 344). In that 
case the assessee who owned a jute press leased 
it out to a private company on rent and it was 
held that the rent received by the assessee was 
income from business. It appears that the asses- 
see was assessed under s. 12 and the rent had 
been included in other sources of income with 
the result that he could not get the benefit of 
S. 10 (2) (vi) which he would have obtained if the 
income was from business. The Calcutta High 
Court held that the rent should have been 
assessed as business income and that the assessee 
was entitled to the benefit of s. 10 (2) (vi), In- 
come-tax Act. In their judgment their Lordships 
of the Calcutta High Court placed reliance on 
the case of Sutherland v. The Commissioners 
of Inland Revenue, ( (i928) 12 Tax Gas, 63 and 
proceeded to observe (p. 119): 

“In my opinion the letting of a jute press at a rent 
is as much a business as the letting of a ship to freight, 
or the letting of a motor-car or any other kind of 
machines, or machinery for hire.” 

[18] It must be noticed, with regard to this 
case as well, that it was perfectly open to the 
assessee in this case to work the jute press 
himself: and there is not the remotest suggestion 
in this case that the jute press had ceased to be 
of any use to the assessee or had ceased to be a 
commercial asset in that sense. If, instead of 
exploiting the jute press himself and earning 
profits, the assessee resorted to another method 
of earning profits by giving it out on rent, the 
profits he earned must necessarily in my opinion 
be the profits of the business. 
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[19] I then come to the cases relied upon by 
the Advocate-General. The first of these cases is 
a case reported in 7. i?. C. v. Broadtoay Car 
Co., (Wimbledon), Ltd,, (1946) 2 all. e. r. 
609, In this case a company carried on business 
of motor car agents and repairers. For this 
purpose they had taken on lease land at an 
annual rent of £760 from 1935 to 1956. By the 
year 1940 the company’s business had gone down 
owing to war conditions, with the result that 
not more than one-third of the land was requir- 
ed for the needs of their business. The remainder 
was sublet for 14 years at an annual rent; and 
the question for determination was whether the 
rents received by the company were profits of a 
business, It was held that they were not and 
that they were investments within the meaning 
of the English Finance Act. The true ratio of 
this case is that to the extent of two-thirds, the 
land had ceased to be a commercial asset to the 
assesEee. He then determined to get what he 
could out of it and what he got was held not to 
be business profits. In the present case the 
Tribunal has found that the dyeing plant could 
not be used by the assesses for the purpose of 
his own mill because of difficulties created by 
War, with the result that the plaint had ceased 
to be a commercial asset to the assessees at 
all. 

I 

[20] The next case relied on by the Advocate- 
General is a case reported in 7. i?. C. v. lies 
<1947) 1 ALL. E. R, 798. In this Case it was the 
business of the assesses to excavate gravel from 
land. He permitted four other companies to ex- 
cavate gravel by paying royalties to him, and 
the question for determination was whether the 
royalties fell within Schs. A and B, English Act 
and were investments or were profits of business. 
It was held that they were investments within 
Schs. A and B. In this case, of course, it is quite 
plain that the portions of land on which the 
assessee allowed four other companies to ex- 
cavate gravel, although adjoining the portion on 
which the assesses himself excavated gravel, 
were virgin soil on which the assessee. had not 
carried on his business at all and what he let 
out was really land owned by him from which 
he derived profits.- 

[21] The ratio of all these cases to my mind 
IB that if there is a commercial asset which is 
capable of being worked by the assessee himself 
ior the purpose of earning profits, and the asses- 
jSee, instead of doing so, either voluntarily allows 
someone else to use it on payment of a certain 
,6um or is compelled by law to allow it to be 
used in such manner, then what he receives is 
income from business. But if the commercial 
(asset has ceased to be a commercial asset in the 
hands of the assessee and thereafter he gets 
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what he can out of it by letting it out to be used 
by others, then the rent he receives is not income 
from any business that he carries on. I, therefore, 
agree that the question should be answered in 
the manner indicated by my Lord the Chief 
Justice. 

K.s, Answer m the negative. 

A. I. R. (36) 1949 Bombay 17 [G. N. 3.] 

Chagla C. J. and Tendolkar J. 

Prince Khanderao Gaektvar of Baroda and 
another — Assessees v. Commissioner of Income- 
tax, Bombay City. 

Income-tax Ref. No. 13 of 1947, Decided on 
16th March 1948, 

(a) Income-tax Act (1922), S. 9 (1) (iv) — Annual 
charge — Assessee entitled under trust-deed to 
certain share of trust income — Registered agree- 
ment executed by assessee in favour of his mother 
agreeing to pay Rs. 6000 over and above that 
which he was liable to pay under trust deed — 

Payment made charge on assessee*s property 

Amount of Rs. 6000 is permissible deduction under 
S. 9 (1) (iv) — Contract Act (1872), S. 25 (1). 

In order to determine whether the assessee is en- 
titled to the allowance under S. 9 (1) (iv), the test to 
be applied is, is the property subject to a charge which 
is a valid and legal charge which can be enforced in a 
Court of law under which tbe assessee is bound to pay 
a certain amount recurring annually, [Para 3] 

Under a deed of trust the assessees were to get each 
an eighth share in the income of tbe trust subject to a 
condition that in case their mother lived separate from 
either of them an amount of Rs. 9000 was to bo paid 
to her out of tbe share of the assessee from whom she 
lived separate. Each of tbe assessees executed a regis- 
tered indenture in favour of their mother who had 
begun to live separately from both of them by which 
each agreed to pay Rs. 15,000 to her and created a 
charge on their private properties in respect of the 
amount. The question was whether the excess amount 
of Rs. pOOO paid by the assessees to their mother was a 
permissible deduction from tbe aesesseo’s income under 
S. 9 (1) (iv) : 

Held that the charge created by the assessees in 
favour of their mother was supported by adequate con- 
sideration within S. 25 (1), Contract Act. Tbe payment 
of the sum of Rs. 6000 by the assessees to their mother 
ceased to be a voluntary payment as soon as they 
entered into the agreement which the law could en- 
force as being supported by adequate consideration. 
The payment of the sum of Rs. 6000 was, therefore, a 
permissible deduction under S. 9 (1) (iv): in (1945) 

13 I. T. R. 512 (Lah.) and (1946) 13 I. T. R. 500 
(Lah.), Dissent. • [Paras 3 and 4] 

Annotation: (’46-Man.) Income-tax Act, S. 9, N. 3. 

(b) Precedents — Case is authority only for what 

it decides and nothing beyond that. [Para 4] 

Sir Jamshedji Kanga — for Assessees. 

C. K. Daphtary, Advocate-General — for Commis- 
sioner of Income-tax. 

Chagla C. J. — The assessees before us are 
the grandsons of H, H. the Maharaja Sir Sayaji 
Rao Gaekwad of Baroda. Sir Sayaji Rao creat- 
ed a family trust in April 1905 and he executed a 
deed of variation on 13th April 1928. Under cl. 6 of 
the deed of variation each of his two grandsons, 
the assessees, gets an eighth share in the income 
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of the trust subject to a condition that if their 
mother Princess Kamaladevi should live sepa- 
rate from them or either of them then and in 
such a case the trustees should pay Rs. 9000 
per year if she shall live separate from either of 
them and the sum of Rs. 18,000 if she shall live 
separate from both of them, and such sums of 
Rs. 9000 or Rs. 18,000, as the case may be, shall be 
deducted by the trustees from and out of the 
income or incomes of the said assessees, from 
whom Princess Kamaladevi may live separate. 
Princess Kamaladevi began to live separately 
from both the assessees from 1st April 1941. On 5th 
November 1942, both the assessees executed two 
separate indentures by which they both agreed 
to pay a sum of Rs. 15,000 each to their mother 
and each of the assessees by their respective 
indentures gave a charge on bis own private 
property in respect of these sums of Rs. 15.000 
which they had agreed to pay to their mother. 
In this reference we are not concerned with the 
sum of RS. 9000 which was payable to the Prin- 
cess under the provisions of the deed of trust. 
We are only concerned with the excess amount 
of Rs. 6000 which each of the assessees agreed 
to pay and in respect of which a charge is 
created on their private property. 

[2] Now the assessees* contention as put for- 
ward by Sir Jamshedji is that this sum of 
Rs. 6000 is a permissible allowance under section 
9 (4) [s. 9 (1) (iv)-(?)], Income-tax Act. He says 
that this is an annual charge not being a capi- 
tal charge and that the amount of such a 
charge is an allowance permitted under S, 9 ( 4 ) 
[3. 9 (1) (iv)-(?)] from the income which falls 
under the head of "Income from Property.** 

[3] The Tribunal held that the payment of 
Bs. 6000 by the assessees to their mother was a 
voluntary payment, that they were under no 
obligation to make this payment and that, 
therefore, the annual charge created by them in 
respect of this payment is not a charge which 
falls under 3.9(4) Cs. 9 (1) (iv)-?]. The Advo- 
cate-General has also taken up the same con- 
tention. Now a payment may be voluntary in 
the sense that before the creation of the charge 
there was no obligation on the person who 
created the charge to make the payment. It 
may be voluntary in the sense that the charge 
being without consideration it may not be en- 
forceable in law. Now in this case there can be 
no doubt, looking to the two deeds executed by 
the assessees, that the charge created by them is 
a charge which Princess Kamaladevi can enforce 
in a Court of law. It is perfectly true that for 
the agreement to pay the sum of Rs. 6 OOO there 
is no consideration, but looking to the relation- 
ship between the assessees and the lady who has 
benefited under these indentures there can be 
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no doubt that this amount was agreed to be 
paid for natural love and affection and 8. 25 (l).. 
Contract Act, makes it clear that an agreement 
without consideration is void unless it is in 
writing and registered and is made on account 
of love and natural affection between parties 
standing in near relation to each other. This 
agreement to pay Rs. 6000 is in writing and the 
document is registered. But the Advocate-Gene- 
ral goes further and his contention is that the 
annual charge contemplated in S. 9 (l) (iv) must, 
be an over-riding charge; a charge which pre- 
vents the amount of the charge becoming income 
of the assesses and diverts the income from the 
hands of the assesses to the person who is the 
chargeholder. I am unable to accept that con- 
struction placed on S, 9 (l) (iv) because the 
whole scheme of that sub-section is that certain 
allowances are permitted to the assesses out ol 
the income which he derives from his property. 
Therefore, with regard to these allowances we 
must proceed on the assumption that they are 
all the income of the assessee. They all consti- 
tute his income, and it is because of the allow- 
ances which are given to him that no tax is 
payable on certain portion of his income. Under- 
the other parts of sub-cl. (iv) interest on mort- 
gage or capital charge is an allowance, ground 
rent is an allowance, interest paid on borrowed 
capital for acquiring, constructing, repairing, 
renewing or reconstructing the property is an 
allowance and all these allowances form part of 
the income of the assessees. Whether original- 
ly the assessee was bound or not to pay this 
amount to his mother, once he enters into this 
agreement and an enforceable charge on the 
property ensues, then the assessee is entitled to 
the allowance under sub-s. (iv) of 8 . 9 (l). The. 
test to be applied is, is the property subject to a 
charge which is a valid and legal charge which 
can be enforced in a Court of law under which 
the assessee is bound to pay a certain amount 
recurring annually and if we apply that test to 
the facts of the present case, there can be no 
doubt that the assessees are under a legal obliga- 
tion to pay to their mother Princess Kamala- 
devi a sum of Rs. 6000 each every year, failing 
which it would be open to her to enforce the 
charge on their respective properties, 

[ 4 ] Reliance was placed on the decision of 
the Privy Council in Bejoy Singh DudhurzA 
V. Comynissioncr of Income-tax^ Calcutta^ 35 
Bom. li. R. 811 : (A. I. R (20) 1933 P. C. 146). 
That decision was given before the Act was 
amended in 1939 and the present provision was 
introduced with regard to certain burdens on 
the property. In that case the assessee had sno- 
ceeded to the ancestral family estate on the 
death of his father. Then a step- mother brought: 
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a suit for maintenaiice against him in which a 
consent decree was obtained directing the assesses 
to make a monthly payment of a fixed sum to 
his step-mother and declaring that the mainten- 
ance was a charge on the family estate in the 
hands of the aesessee. The assessee claimed that 
the amounts paid by him to his step-mother 
under the decree should be excluded. The Privy 
Council held that the liability of the assessee 
under the decree did not fall within any of the 
exemptions or allowances conceded in ss. 7 to 12, 
Income-tax Act. But they held that this sum 
was not the income of the assessee at all because 
the decree of the Court bad diverted that income 
from the hands of the assesses and had directed 
it to the step-mother and, therefore, to that ex- 
tent the assessee received that amount on her 
behalf and it was not his income. As their Lord- 
ships pointed out, it was not a case of the appli- 
cation by the assessee of part of his income in 
a particular way ; it was rather an allocation 
of a sum out of his revenue before it became 
income in bis hands. In this case the Advocate- 
General is perfectly right that there is no diver- 
sion of the income of the assessees by any 
overriding factor, but, as I have stated before, 
we are now considering a case of an assessee 
receiving income from his property and that 
income being subject to certain allowances 
permissible under the statute. The Advocate- 
General has also relied on the decision of Hira 
Lai, In re, (1945) 13 i. t. R. 512 (Lah.). In that 
case widows were granted maintenance al- 
lowances under an award in lieu of their share 
in the family property and the payment of al- 
lowances was made a charge on the property 
of the assessee and his brothers. The Court held 
that the payments made by the assessee in dis- 
charge of his share of the liability to the widows 
could not be taxed as income but must be ex- 
cluded from bis assessment as the payments 
were obligatory and subject to an overriding 
charge. Tbe learned Advocate-General relied on 
a passage in tbe judgment of the Court where 
they described the ratio decidendi of the cases 
of this character to be that, if the payment is 
voluntary, it must be included in the income of 
the asseBsee; but if the charge is obligatory, i, e., 
subject to an overriding charge such as a decree, 
the sum so charged must be excluded from the 
income of the payer. Now, with great respect 
to the Court, all that they were called upon to 
decide was whether on the facts before them the 
particular payment to the widows was a charge 
on the property and. therefore, permissible de- 
duction under section 9 (i) (iv) of the Act. and 
on the facts before them there can be no doubt 
that there was a permissible allowance. The 
ratio decidendi which the Court laid down did 
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not strictly arise out of the facts before them 
and is of a very wide application. It is a well 
established principle of interpretation of judicial 
decisions that a case is an authority only for 
what it decides and nothing beyond that. There-! 
fore, while we agree with the decision itself, 
we feel that the so-called ratio decidendi is 
merely an obiter to which the Lahore High 
Court has given expression. To the same effect 
is a decision of Estate of Lala Shankar v. 
Commr, of Income-tax, 1944-13 i. T b. 500 
(Lah.) where also the Lahore High Court 
has given expression to tbe same ratio. To 
my mind the payment of this sum of Bs. C.OOO 
by the assessees to their mother ceased to be 
a voluntary payment as soon as they en- 
tered into the agreement which tbe law could 
enforce as being sufficiently supported by ade- 
quate consideration. It is not disputed by tbe 
Advocate-General that if the charge was sup- 
ported by adequate consideration, undoubtedly 
the assessees would be entitled to the allowances 
under sub-9. C4) [sub-s. l (iv)-(?)]. If so, why is 
natural love and affection not an equally good 
consideration? Law looks upon it as a good con- 
sideration, and if in this case it can be supported 
by that consideration, the payment of Rs. G.OOO 
stands on the same footing as if there was pecu- 
niary consideration for the payment of this 
amount by the assessees. 

[5] We, therefore, do not agree with the Tri. 
bunal when they take the view that the pay- 
ment of Es. 6,000 is not a permissible allow’ance, 
and we would, therefore, answer the question 
submitted to us in the affirmative. 

[6] The Commissioner must pay the costs of 
this reference. 

^•9* Answer in the affirmative. 
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Chagla C. J. and Tendolkar J. 

M^iomed Yasin Eurie— Appellant v. Shri~ 
pat Amrit Dange — Despondent. 

0. C. J. Appeal No. 38 of 1947, Decided on 7th April 

1948, from judgment of Bhagwati J.repor/cd in A J 7? 

(36) 1948 Bom. 20. ^ A. 


VJU vci Jixiicill 


(Corrupt Practices and Ele^ti^n PeUtTontrOrrr^ 
1936, S. 4— Election petition- Notification appoin- 
ting Commissioners issued by Government of 
Bombay Notification is valid and Commissioners 

Government of India Act 

A 59_General Clauses Act(1897), Ss. 3 (27a) 

and 4-A: A. I. E. (36) 1948 Bom. 20, Eeveesed. 

A notification under Cl. 4 of part III of the Govern- 
ment of India (Provincial Elections) (Corrupt Practices 
and Election Petitions) Order, 1936, appointing Com- 
miBBioners to try an election petition, issued by the 
GovernmeDt of Bombay, is a valid notification and 
tribunal appointed under it is validly appointed; AIR 
(36) 1948 Bom 20, REVERSED. [Para 8] 
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Such an appointment is made by the Governor 
exercising his individual judgment as it has to be made 
under CL 4 of part III of the Order in Council of 1936. 

^ Constitutionally, the Government of Bombay is the 
Governor and his Ministers. The Governor is not an 
authority or a person outside the Government of Bom- 
bay but forms part of the Government of Bombay, and 
whether he acts in his discretion or exercising his in- 
dividual judgment, he is a part and parcel of the con- 
stitutional machinery that constitutes the Provincial 
Government or the Government of Bombay, [Para 4] 

Further, the notification itself states that the Govern- 
ment of Bombay has appointed the Commissioners 
in pursuance of the provisions of Para 4 of Part HI of the 
Order in Council of 1936. Therefore, by reference these 
provisions are incorporated in the Notification itself. 
Those provisions mahe it clear that the appointment 
has to be made by the Governor exercising bis indivi- 
dual judgment and there is no reason to presume that 
an official act was done otherwise than properly and in 
accordance with law. [Para 4] 

According to S. 4A read with S. 3 (27a), General 
Clauses Act (as amended in 1937 by A. O.) also, which 
has to be looked to in order to interpret the expressions 
occurring in tbe Order in Council of 1936, and the 
Notification issued pursuant to tbe provisions of that 
Order, the Government of Bombay means Governor 
exercising his individual judgment. [Paras 5, 6] 

No doubt, consistent with S. 59 (1) and the rules of 
business framed under S, 59 (2), Government of India 
Act, 1935, the notification ought to have used the ex- 
pression "Governor of Bombay’* and not "Government 
of Bombay”. But these provisioDB with regard to the 
use of that expression are merely directory and pro- 
cedural in character. Therefore, if the order is actually 
made by Governor exercising his individual judgment, 
the mere fact that it is not expressed to be so made in the 
order itself does not vitiate the notification : A. I. E. 
(34) 1947 Bom. 361, FolL\ Misc. No. 69 of 1947. Decided 
on 12th May 1947, Del. on. [Para 7] 

(b) General Clauses Act (1897) (as amended by 
A. O. in 1937), S. 3 (27a) — Order in Council of 1936, 
is Indian Law. 

"Indian law” includes tbe Government of India (Pro- 
vincial Elections) (Corrupt Practices and Election 
Petitions) Order, 1936 ; A. I. R. (17) 1930 Mad. 896, 
Del. Oft. [Para 5] 

S.D. Dafiaji and N. Ff, Nathweifii — for Appellant. 

C. K, Daphiary, Advocate- General ~ for Sir H. V. 
Divatia, D. V. Vyas and M.S. Noronba, 'Members of the 
Tribunal, 

£/. M. Jhaveri — for Respondent, 

Chagla C. J. — This is an appeal from £► judg- 
ment of Bhagwati J., by which he directed a 
writ of certiorari to issue against tbe Election 
Tribunal appointed by the Government of Bom- 
bay. There was an election for the seat allotted 
to the Bombay City and Suburban Textile Unions 
Constituency in the Bombay Legislative Assem- 
bly and the election was held in 1946. As a result 
of that election Mr. Dange was declared success- 
ful. Mr. Nuriethen presented an election petition 
to His Excellency the Governor against the said 
election praying that it may be declared that he. 
the said Mr. Nurie, had been duly elected a 
member of tbe Bombay Legislative Assembly 
from that constituency and not Mr. Dange. On 
that petition being presented the Government of 
Bombay issued a notification dated 3rd July 1946, 
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by which they appointed Sir H. V. Divatia, Mr. D, 
V. Vyas and Mr. M. S. Noronba Commissioners, 
with Sir H. V, Divatia as the President of the 
Tribunal, for the trial of that petition, and it is 
the validity of this Tribunal, that was challenged 
by Mr. Dange and a petition was filed by him 
before Bhagw’ati J.,for a writ of certiorari and 
Bhagwati J., accepted that petition. Before 
Bhagwati J., various questions w^ere argued as to 
the maintainability of the application. To Mr. 
Dange’a petition the Commissioners were made 
party respondents. Mr. Nurie was respondent 4. 
Respondents 5, 6 and 7 were the other contesting 
candidates; the name of respondent 8 was struck 
off; the returning officer w^as joined as respon- 
dent 9. The Commissioners challenged the main- 
tainability of the petition on various grounds 
and various preliminary issues w^ere tried and 
decided by the learned Judge all against the 
contesting respondents, and the learned Judge 
ultimately came to the conclusion that the noti- 
fication issued by the Government of Bombay 
was not a valid notification and that tbe three 
members of the Election Tribunal were not duly 
and properly appointed members. In this appeal 
we have not gone into the various interesting 
questions discussed by the learned Judge in his 
judgment. We have heard Mr, Banaji on the 
merits of the question, and as we have come to 
the conclusion that the learned Judge was not 
right in coming to the conclusion that the notifi- 
cation was not valid and the members of the 
Tribunal were not validly appointed, it is unne- 
cessary to consider other questions as to the 
maintainability of the petition. 

[2] Now the position with regard to the noti- 
fication is this. Under S. 291, Government of In- 
dia Act, 1936, in so far as provision with respect 
to the matters therein mentioned is not made 
by that Act, His Majesty ' ^ ^'uncil may from 
time to time make provision with respect to those 
matters or any of them, and one of those matters 
is referred to in cl. {g) of that section, viz. 
corrupt practices and other offences at or in con- 
nection with elections under tbe Act. Pursuant 
to this section an Order in Council was issued 
by His Majesty which is known as the Govern- 
ment of India (Provincial Elections) (Corrupt 
Practices and Election Petitions) Order, 1936, 
and under cl. 4 of part HI of that Order it was 
provided that unless the Governor, exercising 
his individual judgment dismissed a petition for 
non-compliance with tbe prescribed requirements, 
he should, exercising his individual judgment, 
appoint as Commissioners for the trial of the 
petition three persons who are or have been or 
are eligible to be appointed Judges of a High 
Court and should appoint one of them to be the 
President. It was under the provision of this clause 
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that the notification dated 3rd July 1946, was 
issued. Now the notification is challenged on two 
grounds. It is urged that whereas the Commis- 
sioners have to be appointed by the Governor 
himself exercising his individual judgment, the 
notification in terms states that the appointment 
has been made not by the Governor exercising 
his individual judgment but by the Government 
of Bombay. The notification is also challenged 
on the ground that the appointment must be 
expressed in the notification itself to be by the 
Governor of Bombay, and inasmuch as that 
expression is not used, the notification is bad. 

[3] Now it is necessary to understand what 
is the constitutional position of the Governor 
of a Province under the Government of India 
Act, 1935. The executive authority of the Pro- 
vince is to be exercised on behalf of His Majesty 
by the Governor, and the scheme of the Act is 
that the Governor may act according to the 
advice of his ministers, or he may act according 
to his discretion, or he may act exercising his 
individual judgment. Unless he acts in hia dis- 
cretion a statutory duty is cast upon him to 
consult his ministers, although when he is acting 
exercising his individual judgment, he may not 
agree with the advice tendered to him by his 
ministers. Section 59 (l), Government of India 
Act, provides that all executive action of the 
Government of a Province shall be expressed to 
be taken in the name of the Governor, and sub- 
cl. (2) of that section provides that orders and 
other instruments made and executed in the 
name of the Governor shall be authenticated in 
such manner as may be specified in rules to be 
made by the Governor, and the authority of the 
order or instrument which is so authenticated 
shall not be called in question on the ground 
that it is not an order or instrument made or 
executed by the Governor. Now under sub-cl. (2) 
business rules have been framed and B. 12 
provides that all orders and instruments made 
or executed by or on behalf of the Government 
of Bombay shall be expressed to be made by or 
by order of the Governor of Bombay. Rule 13 
provides that save in cases where an officer has 
been specially empowered to sign an order or 
instrument of the Government of Bombay, 
every such order or instrument shall be signed 
by either the Secretary, the Joint Secretary, 
the Deputy Secretary, the Under- Secretary or 
the Assistant Secretary to the Government of 
Bombay and such signature shall be deemed to 
be the proper authentication of such order or 
instrument. In this case there is no difficulty 
about the signing of the order because it is 
signed by the order of the Governor of Bombay 
by the Secretary Mr. P, N. Moos. Section 59 
(1) and R. 12 are not complied with inasmuch 
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as the notification is not expressed to be made by 
or by order of the Governor of Bombay. It is in 
fact expressed to be by the Government of Bombay. 

[4] I shall first consider the question which 
is the real question of substance, whether on the 
face of this notification it can be stated that the 
provisions of cl. 4 of part III of the Corrupt 
Practices and Election Petitions Order of 1936 
has not been complied with, or, in other words, 
that the appointment has not been made by the 
Governor exercising his individual judgment as 
it has to be made under the provision of that 
clause. Now Mr. Jhaveri appearing for Mr. Dange 
has sought to make a distinction between the 
Government of Bombay and the Governor exer- 
cising his individual judgment, and his conten- 
tion is that when the Government of Bombay 
makes the appointment, an entirely different 
entity is making the appointment from the en- 
tity contemplated by cl. 4, which is the Governor 
exercising his individual judgment. In my 
opinion that contention is entirely fallacious. 
Constitutionally Government of Bombay is the 
Governor and his Ministers. Governor is not an 
authority or a person outside the Government 
of Bombay, but forms part of the Government 
of Bombay, and, as I have pointed out earlier, 
whether he acts in his discretion or exercising 
his individual judgment, he is a part and parcel 
of the constitutional machinery that constitutes 
the Provincial Government or the Government 
of Bombay. Further, it has to be noted that the 
notification itself states that the Government of 
Bombay has appointed the three persons as 
members of the Tribunal in pursuance of the 
provisions of para. 4 of Part HI of the Govern- 
ment of India (Provincial Elections) (Corrupt 
Practices and Election Petitions) Order, 1936 
Therefore, by reference these provisions are in- 
corporated in the notification itself, and when 
we turn to these provisions it is clear that the 
appointment has to be made by the Governor 
exercising his individual judgment, and there is 
no reason to presume that an official act was 
done otherwise than properly and in accordance 
with the law. 

[ 5 ] Apart from the constitutional position, ac- 
cording to the rules of interpretation to which I 
shall now refer, it is clear that the Government 
of Bombay means Governor exercising his indi- 
vidual judgment. An Order in Council was passed 
called (Adaptation of Indian Laws) Order, 1937, 
and various Acts were adapted and a list is given 
of those Acts in the schedule appended to that 
Order. One of the Acts that were so adapted was 
the General Clauses Act. This Order brought 
about two important changes as far as we are 
concerned in the General Clauses Act. One was 
to enact 3. 4A which provided that the definitions 
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in S. 3 of the various expressions including the 
one with which we are concerned— "Provincial 
Government” — shall apply, unless there was 
anything repugnant in the subject or context, to 
all Indian laws. It also enacted cl. (27a) to S. 3 
which defines “Indian Law” as including any 
law, ordinance, order, bye. law, rule or regula- 
tion passed or made at any time by any com- 
petent Legislature, authority or person in India. 
It is important to note that by another Order 
which was also passed by His Majesty-in- Council 
under the Government of India Act, 1935, it was 
provided that the Interpretation Act, 1889, which 
corresponds to our General Clauses Act, and 
which is usually resorted to in order to interpret 
expressions appearing in Parliamentary Statutes, 
shall not be applicable to interpret the Govern- 
ment of India Act, 1935, or the Government of 
Burma Act, 1935 nor, save as therein mentioned, 
for the interpretation of any Order in Council 
made under either of those Acts, notwithstanding 
that that Order may provide generally that the 
Interpretation Act, 1889, shall apply for the 
interpretation thereof, as it applies for the inter- 
pretation of the Acts of Parliament. Therefore, 
although the Order of 193G did provide that 
the Interpretation Act of 1839 was to apply for 
the interpretation of that Order, by reason of this 
Order of 1937 the effect of that provision was 
nullified and it is the General Clauses Act which 
has to be looked to in order to interpret expres- 
sions occurring in the Order in Council of 1936. 
Now under s. 4A, General Clauses Act, the defini- 
tion of "Provincial Government” is to apply 
to all Indian laws and "Indian Law” is 
defined in the newly added cl. (27a) and the 
question is whether the Order in Council of 1936 
is an Indian law within the meaning of that 
Bub-clause. The question we have to consider is 
whether any competent Legislature, authority, 
or person in India refers to a Legislature, autho- 
rity or person situated in British India, or a 
Legislature, authority or person which is com- 
petent in British India. I must frankly confess 
that the interpretation is not free from doubt, 
but, considering the fact that the Interpreta- 
tion Act is no longer to apply to this Order 
in Council the better view seems to be that 
Indian Law” includes the Order in Council of 
1936. The same view as to the meaning of Indian 
law has been taken by the Madras High Court 
in V enkataratnam v. Secretary of State for 
India, 53 Mad. 979 : (a. I. R. ( 17 ) 1930 Mad 896) 
where at p. 997 Yenkatasubba Bao J. took the 
view that there was no reason to confine the 
meaning of "authority in British India” to an 
authority'situate in British India only. Now under 
the General Clauses Act “Provincial Government” 
is defined as meaning : 
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"in a Governor’s Province, the Governor acting or not 
acting in his discretion, and exercising or not exercising 
his individual judgment, according to the provision in 
that behalf made by and under the Government of 
India Act, 1935.” 

4 

[6] Mr. Jhaveri has attempted to argue that, 
although the expressions used in the Order of 
1936 may be interpreted under the General Clauses 
Act, it would not be proper to do so with regard 
to the expressions used in the notification. Now 
the notification has been issused pursuant to the 
provisions of the Order of 1936 and it has the 
same legal effect as the Order itself. It really 
forms part of the Order and therefore I see no 
reason why, if in interpreting the expressions in 
the Order of 1936 itself we may turn to the 
General Clauses Act, when construing the notifi- 
cation issued under the Order we are prevented 
from doing so. In my opinion when the notifi- 
cation states that the Government made the 
appointment it means the same thing as if it had 
stated that the Governor made the appointment 
exercising his individual judgment. 

[ 7 ] The next question is a question of form 
and there can be no doubt that as far as the 
expression "Government of Bombay” is con- 
cerned it is not the expression which is required 
by s. 59 (l) or by the rules of business framed 
under 8.^69 (2), Government of India Act. 
Consistent with these provisions the notification 
ought to have used the expression “Governor of 
Bombay” and not "Government of Bombay.”] 
A question then arises for determination whether 
the use of any incorrect expression or the use of 
an expression contrary to what is provided under 
the business rules makes the notification invalid. 
We may approach the subject from a different 
point of view and the question we will have to 
consider is whether the provision with regard to 
the use of a particular expression is a mandatory 
provision or merely a directory provision. If it 
is a mandatory provision, then, undoubtedly, 
the notification is bad, but if it is merely a 
directory provision and procedural in character, 
then the non-compliance with such a direction 
would not render the notification invalid. There 
is a decision of our own Court, which was con- 
firmed by the Federal Court in appeal, dealing 
with this very point. In fairness to Bhagwati J., 

I must say that the Federal Court decision was 
not before him when he decided this case al- 
though the decision of this Court was before him 
which he attempted to distinguish on the facts 
of the case. This Court’s judgment in the case 
of Emperor v. J. K, Gas Plant d Co„ Ltd,% 49 

Bom li. R. 352 : (A. I. R. (34) 1947 Bom. 361 : 48 
Cr. D. J. 902) and the orders which Stone C. J. 
and Lokur J. were considering were orders 
issued under the Defence of India Buies, The 
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orders under a. 81 (2). Defence of India Rules, had 
to be made by the Central Government or the 
Provincial Government. In that particular case 
the orders were issued by the Central Govern- 
ment. Stone C. J. in his judgment referred to 
the definition of “Central Government” in the 
General Clauses Act which in the contest meant 
“ Governor-General-in-Council.” It was con- 
tended that under s. iO (l), Sch. 9 to the Govern- 
ment of India Act, 1935, 

“ all orders and other proceedings of tho Governor- 
Oeneral-in- Council ehall be espresBed to be made by 
the Governot*General-in*Council, and sball be signed 
by a Secretary to the Government of India, or other- 
wise as the Governor-General-in-Council may direct, 
and, when bo signed, shall not be called into question 
in any legal proceeding on the ground that they were 
not duly made by the Governor General-in-Council.“ 

The argument there advanced was identical 
with the one advanced before us that inasmuch 
as the statute provides for all orders issued by 
the Governor-General-in-Council to be expressed 
as made by him, non-compliance with that pro- 
vision rendered the orders invalid. Stone C. J. 
came to the conclusion that S, 40 (l), Sch. 9, 
was a procedural section, and he, therefore, 
took the view that there was no scope in that 
section for a construction which would vitiate 
orders actually made by the Governor-General- 
in-Council but not expressed to be made accord- 
ing to the letter of the sub-section. That is 
exactly tho position hero. If this order is actually 
made by the Governor exercising hisindividual 
judgment but if it is not expressedto be so made 
in the order itself, that does not vitiate the notifi- 
cation. The Federal Court’s judgment in the 
same case is reported in the same volume at 
p. 691 : (a.i.k. (34) 1947 F. C 38). Spence C. J. in 
his judgment on this point at first sounds a very 
salutary note of warning that the Constitution 
■ Act should be given a liberal construction. Ho 
then points out that when you find a direction 


the ratio in the two judgments does not apply to 
the case before us. 

[8] I may also point out that Dixit J. had 
considered this very question in The Empire 
of India Life Insurance Co. Ltd,, v. Sir 
Harsidhbhai DivaiiatU^^"^) Misc. No. 69 of 1947, 
decided by Dixit J., on 12th May 1947 where a 
notification issued under the Defence of India 
Act appointing Sir H. Y. Divatia to try an indus- 
trial dispute was unsuccessfully challenged on 
the identical ground. Therefore, in my opinion 
the notification of 3rd July 1946, was a valid 
notification and the Tribunal appointed under 
it was validly appointed. The learned Judge 
was not right in coming to the conclusion that a 
writ of certiorari should issue in order to quash 
the proceedings pending before that Tribunal. 

[9] There is one more thing which I should 
like to refer to and that is with regard to cer- 
tain remarks which the learned Judge made in the 
course of his judgment and to which strong ex- 
ception is taken by the learned Advocate General 
who appears on behalf of the Commissioners. 
This is the passage in the learned Judge’s 
judgment : 

“They, however, for reasons best known to them- 
selves, not only appeared by counsel but took up parti- 
tan attitude trying to substantiate their appointment by 
arguing the various points which I have dealt with 
above and by submitting for my consideration the 
various preliminary objections which I have dealt with 
in my judgment.’* 

Then he proceeds to make an order of costs 
against them and says that if these respondents 
had taken up a non-contentious attitude he 
should not have made any order of costs against 
them. Now a little earlier in his judgment the 
learned Judge very clearly says : 

“ There is not the slightest aspersion which cau bo 
cast against the honesty, integrity or the status of 
respondents 1, 2 and 3, who have been appointed Com- 
missioners in the matter of the election petition.” 


in a provision of a statute and it is not suggest- ipije learned Judge pays a compliment to the 
ed what the result would be of non-compliance Governor by saying ; 

with such a direction, then the proper canon “]^q better choice . . . could have been made by the 

of construction is to treat that provision as Governor exercising his individual judgment in the 

merely directory and not mandatory. The Fede- matter of the appointment of Commissioners.** 

ral Court, therefore, agreed with the view taken It is difficult for us to understand what made 
by the Bombay High Court that the provision the learned Judge to accuse these respondents 
with regard to the manner in which the orders of partisanship. It is true that they did take 

1 issued under the Defence of India Rules ought up in one sense of the term contentious attitude, 

to be expressed were merely directory and not and when their appointment was challenged 
mandatory. In my opinion, and with respect and w'hen it was suggested that the notification 
to the learned Judge below, it is not possible to was invalid they did try to support both the 
distinguish the judgments in this case from the notification and their appointment, and as it 
facts before ua. In no two cases can we have now turns out they did so rightly. But from 
identical facta. The facts must differ but what we that it does not follow that they were in any 
have to deduce is the principle underlying the sense of the term partisan. Partisan implies a 
decision and the ratio on which the decision was wrong motive. It implies an improper bias in 
l>aBed, and it is impossible for me to say that favour of one party to the prejudice of another, 
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and wo are sure that the learned Judge could 
not have possibly meant that the Commissioners 
w^ere biased either in favour of Mr, Nurie or in 
favour of Mr. Dange. No worse ^iccusation can 
be made against a Judge or a person exercising 
judicial authority than to say that he is partisan, 
A man is incapable to act as a Judge if he cannot 
maintain judicial detachment in any case which 
comes before him and "which he tries and w’e can 
Quite understand the resentment felt by these 
Commissioners which has been voiced by the Ad- 
vocate. General. We see nothing on the record 
whatever to justify this charge and, ns I stated 
before, we are certain that the learned Judge did 
not intend to use the expression in the sense in 
w’hich it is normally understood. 

[10] The result will be that the appeal will be 
allowed. The order of the learned Judge issu- 
ing the writ of certiorari w-ill be set aside and 
the proceedings will be restored to that Tribu- 
nal. Mr. Dange to pay the costs of this appeal 
as also of the hearing of the petition in the lower 
Court. The order made by the learned Judge 
against respondents i, 2 and 3 for costs of the 
petition also vacated. Mr, Dange should also 
pay the costs of respondents 1 , 2 and 3 of this 
appeal and also of the hearing of the petition 

in the lower Court. Separate sets of costs 
allow’ed. 
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(b) Income-tax Act (1922), Ss. 4 (1) (b) (in), 10 
12 and 24, proviso — Assessee resident in account- 
ing year but non-resident in previous years 

Remittance in accounting year of income from 
business earned in previous years outside British 
India liable to tax under S. 4 (1) (b) (iii) as income 
from other sources — Loss incurred in business 
outside British India in accounting year cannot be 

set off against such remittance by reason of S. 24 
proviso. ' 

The assessee was taxed in respect of the assessment 
year 1944-45 on Rs. 2,01,000. The accounting year in 
respect of the assessment was the Maru year 1999-2000 
beginning with 9th November 1942. The assessee com- 
menced business in .Bombay from that date. The 
assessee was a non-resident in the previous years. The 
assessee received Rs, 2,01,000 during the accounting 
year out of the profits made by him in Indore State in 
the preceding years. He suffered a loss of Rs. 73,779 in 
his business in Indore State, in the accounting year : 

Held, that (1) the amount of Rs. 2,01,000 was liable 
to be taxed under S. 4 (1) (b) (iii) as a remittance. The 
fact that the remittance represented income earned by 
a non-resident was irrelevant. [Para 4] 

(2) The Joss of Rs. 73,779 could not be set-off against 
the sum of Rs. 2,01,000 by reason of the proviso to 
S. 24 as the sum of Re. 2,01,000 could not fall under 
S. 10 as income from business but fell under S. 12 as 
income from other sources and the sum of Rs. 73,779 
was a loss falling under the head business. [Para 5} 

Annotation : {’46-Man.) Income tax Act, S. 4, N. 1. 

7 and 8, 

R. J . Kolah — for Assessee, 

c. K. Daphlary, Advocaie Ocncral and G. N. Joshi 
— for the Commissioner, 


V.B.B. 


Appeal allotvccL 


A. I. R. (36) 1949 Bombay 24 [C. N, 0.] 
Chagla C. J. and Tendolkar J. 

Aladaiilal Dliarnidharha — Assessee v. T) 
Covimr. of Income tax, Bombay City, 

Income-tax Ref. No. 27 of 1947, Decided on 22ii 
March 1948. 

(a) Income-tax Act (1922), S. 66 (1) and (5) (s 
amended in 1939) — Question apparent on order c 
which can be raised on facts stated in such order- 
Question is one arising out of such order — Ques 
tion raised by Tribunal but not dealt with by ' 
can be answered by High Court. 

There is no reason to confine the jurisdiction of tl 
High Court to such questions of Jaw as have bee 
argued before the Tribunal or are dealt with by th 
Iribunal. A question of law must be said to arise 01 
of the order of the Tribunal if such a question i 
apparent on the order itself or it can be raised on th 
facts found by tbe Tribunal and which are stated i 
the order. The High Court has no jurisdiction t 
decide questions which have not been referred by th 
Tribunal. Where, however, the Tribunal has actual! 
raised a question of law and has referred it to the Hig 

although the point was not deal 
with by the Tribunal, it is not competent to a party t 
challenge the jurisdiction of the High Court to answe 
the question in view of S. 66 (5) : A. I. R. (22) 193i 
Bom. 170 and A. I. R. (35) 1948 Bom. 72 (F. B.). Be] 
on J A. I. R. (35) 1948 Mad. 181, Bissetit, 

A . , [Paras 1 and 3 

Annotation : ( 46-Man.) Income*tax Act, S. 66, N. \ 
and N, 19. 


bACTS.- — The Appellate Tribunal referred the 
following questions of law to tbe High Court: 

“(1) Whether tbe remittance of Rs. 2,01,000 out of 
profits, made by tbe assessee in the years preceding the 
Maru 1999-2000 as a non-resident, could be in- 

cluded under S, 4 (1) (b) (iii), Income-tax Act, in his 
total income of the year of account in which he was a 
resident in British India ? 

(2) Whether the loss of Rs. 73.779 suffered by tbe 

assessee m the Maru jear 1999-2000 could be set-oflf 

against tbe remittance of Rs. 2,01,000 referred te 
above 

Chagla C. J. — This is a reference in respect 
of the assessment year 1944-46. The assessee was 
held to be a resident for that year. The previous 
year or the accounting year in respect of this 
assessrnent year was the Maru year 1999-2000 
beginning with 9th November 1942. The assessee 
commenced doing business in Bombay from that 
date and there was a credit entry in bis books 
of account on that very day for a sum of 
Rs. 51,000. On 8th January 1943, there was another 
credit entry for a sum of Rs. 1,50,000. In that 
year the assessee suffered a loss of Rs. 73,779 in 
his business which he was carrying on at Indore. 
The two questions which are submitted for our 
determination are concerned with these two 
sums of Rs. 2 . 01,000 and Rs. 73,779. With regard 
to the sum of Rs. 2 , 01,000 the assessee’s case 
before the Department was that he was adopted 
by his uncle many years ago, that his uncle left 
a large fortune, and it was out of this largd 
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fortune that this amount was brought into British 
India. The Appellate Assistant Commissioner 
taxed this amount of Es. 2,01,000 under s. 4 (1) 
(b) (iii), Income-tax Act, It w^as found by him 
that after the death of his adoptive uncle the 
assessee did business at Indore and he failed to 
produce his books of account relating to that 
business. The Tribunal to which an appeal was 
preferred from the decision of the Appellate 
Assistant Commissioner also held that the sum 
of Rs. 2,01,000 represented remittances and profits 
received in British India by the assessee during 
the year and they were rightly taxed under 
S. 4 (l) (b) (iii). With regard to the sum of 
RS. 73,779 the Tribunal held that that loss could 
not be set off against the sum of rs. 2,01,000. 
The first question that we have to consider is 
whether the remittance of Es. 2,01,000 out of 
profits made by the assessee in the j’ears pre- 
ceding the Maru year 1999-2000 as a non-resident 
could be included under s. 4 (i) (b) (iii), Income- 
tax Act, in his total income of the year of account 
in which he was a resident in British India. It 
will be noticed that the point sought to be taken 
up by the assessee in this question is that he 
was a non-resident during the year when the 
profits and the income of the business arose in 
the Indian State. Now this particular question 
was included in the grounds of appeal before the 
Appellate Tribunal, but it was not argued before 
them, and a question of considerable importance 
affecting the jurisdiction of this Court has been 
raised by the Advocate-General that, as this 
question was not dealt with by the Tribunal, it 
was not open to the Tribunal to raise it and it 
is not open to us to decide it. In my opinion 
it is necessary clearly to re-state the jurisdiction 
of this Court. This is not a Court of Appeal, 
This Court merely exercises an advisory jurisdic- 
tion. Its judgments are in the nature of advice 
given on the questions submitted to it by the 
Tribunal. Its advice must be confined to ques- 
tions referred by the Tribunal to this Court and 
those questions must be questions of law which 
must arise out of the order made by the 
Tribunal, Now, looking at the plain language of 
the section apart from any authority, I should 
have stated that a question of law arose out of 
the order of the Tribunal if such a question was 
apparent on the order itself or it could be raised 
on the facts found by the Tribunal and which 
were stated in the order. I see no reason to 
confine the jurisdiction of this Court to such 
questions of law as have been argued before the 
Tribunal or are dealt with by the Tribunal. The 
section does not say so and there is no reason 
why we should construe the expression “arising 
out of such order” in a manner unwarranted by 
the ordinary grammatical construction of that 


expression. This Court has no jurisdiction toj 
decide questions which have not been referred! 
by the Tribunal. If the Tribunal does not refer 
a question of law under s. 66 (l) which arises^ 
out of the order, then the only jurisdiction of 
the Court is to require the Tribunal to refer the 
same under S. 66(2). It is true that the Court 
has jurisdiction to resettle questions of law so as 
to bring out the real issue between the parties, 
but it is not open to the Court to raise new 
questions which have not been referred to it by 
the Tribunal. r 

[2] The Advocate-General has strongly relied 
on two decisions, one of the Madras High Court 
and the other of the Lahore High Court, in 
support of his contention that inasmuch as 
although this particular question with regard to 
S. 4 (l) (b) was raised in the grounds of appeal 
but was not dealt with by the Tribunal, the 
Tribunal was wrong in referring it to the High 
Court. The first decision is of the Lahore High 
Court (Jamna Dhar Potdar v. Commr, of 
Income tax, (1935) 3 I. T. R. 112 : (a. i. r. (22) 
1935 Lab. 201 ).) That was a case under the old 
Act and an application was made under s. 66 (2) 
asking the Commissioner of Income-tax to state 
a case on certain points. With regard to the 
second question the Lahore High Court took 
the view that although a question of law might 
be involved, as the question was not raised in 
the appeal to the Assistant Commissioner, the 
question did not arise out of the order under 
S. 31 of the Act and the petitioner had no right 
to demand that the Commissioner should refer 
that question. The Madras High Court dealt 
with the question under the present Act in A, 
Alloy Chetty d Co, v. Commr, of Income-tax, 
Madras, (1947) 15 i. T. r. 442: (a. i. r. (35) 
1948 Wad. 181) and took the view that a ques- 
tion of law can be said to arise out of an order 
of the Appellate Tribunal only if such order dis- 
closes that the question was raised before the 
Tribunal. It will be noticed that what this 
means is that not only the question should be 
raised before the Tribunal but also that the 
order itself should disclose that the question was 
so raised. With great respect if the view taken 
by the Madras High Court were right, it would 
amount to this that if an assessee appearing in 
person or an assessee who was wrongly advised 
did not think fit to raise a question of law or 
argue it before the Tribunal, then although such 
a point of law was apparent on the face of the 
order or arose on the facts already found by 
the Tribunal, the assessee would be debarred 
from raising that question before the Court. The 
decision of the Madras High Court would also 
result in this extraordinary situation. An assessee 
may raise a question and argue it before the 
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Tribunal, but if the Tribunal thought fit to 
ignore that argument and not to refer to that 
point of law in its order, then the Court would 
have no jurisdiction to call upon the Tribunal 
to refer that question of law to the High Court. 
It is true that the Income-tax Act is a very 
technical statute, but I see no reason why when 
the plain grammatical construction of the section 
does not make it necessary to come to that 
conclusion it is necessary to do so and arrive at 
such an anomalous result. It is not as if it 
would be open to one party or the other to raise 
any question before this Court merely because 
sucli a question arose out of the order of the 
Tribunal. The proper safeguard is that this 
Court cannot advise on any question unless it 
has been referred to it by the Tribunal or unless 
W’G require the Tribunal to state a question of 
law for our consideration. A similar attempt 
was made to restrict the jurisdiction of this 
Court under the old Act and it was repelled by 
this Court, and the case is reported in Vadilal 
Lallubhai v. The Coinmissioiie?' of Income^ 

tax, 37 Bom. L. B. 80 ; (A. I. R. (22) 1935 Bom. 
170). Under the old Act it was for the Commis- 
sioner of Income-tax to formulate the questions 
of law arising out of the order made by the 
Assistant Commissioner, and in the case which 
came before Beaumont G. J. and Rangnekar J. 
the Commissioner refused to state a case taking 
the view that the question of law as formulated 
by the assessee did not arise out of the order, 
and, therefore, no question arose of stating the 
case. The assessee then made an application 
under S. CG (3) asking this Court to require the 
Commissioner to state the case. It was then 
argued that this Court had no jurisdiction to 
direct the Commissioner to state the case arising 
on a question of law not formulated before him, 
^ arious decisions of other High Courts were 
cited in support of that view. Beaumont C. J., 
in delivering the judgment, refused to agree 
with the views of the other High Courts on this 
point, and he expressly disagreed from the view 
of the Full Bench of the Rangoon High Court, 
taking the view that, their view seemed to res- 
trict the powers of the High Court in a manner 
not authorised by the Act. In my opinion the 
the present attempt of the Advocate-General is 
also to restrict the powers of the High Court in 
a manner not authorised by the Act; and to 
confine the questions of law arising out of the 
order merely to those questions of law which 
have been raised before the Tribunal or dealt 
with by the Tribunal is, in my opinion, restrict- 
ing unauthorisedly the advisory jurisdiction of 
this Court. Kania J. had to consider a similar 
question in New piecegoods Bazar Co., Ltd, v. 
Commr, of Incomedax, 49 Bom, L. R. 620: (a. i. r. 


(35) 1948 Bom. 72 (2) (f.B.)), The question before 
the Court (Stone G. J. and Kania J.) was whe- 
ther certain deductions were permissible in res- 
pect of the assessees’ income from property. 
Now in the assesseea’ appeal to the Appellate 
Tribunal one of the grounds taken was that on 
the proper construction of S. 9 the amount paid 
for the municipal taxes and urban immoveable 
property tax should be allowed as a deduction 
in computing the income from property. Kania J. 
pointed out that that contention could cover 
two grounds : one, that the taxes should be 
deducted in the first instance before arriving 
at the hona fide annual value within the mean- 
ing of S. 9, and the other, that the annual value 
of the property being ascertained those were 
permissible deductions under heads (iv) and (v) 
of sub-s. (1). The Commissioner argued that the 
first aspect was never contemplated or urged by 
the assessee and was, therefore, not dealt with. 
Kania J. stated in his judgment that there 
appeared force in that contention although he 
took the view that the assessee was in a position 
to raise that contention by the ground of appeal 
formulated by him. Therefore, Kania J. took 
the view that, although the contention was put 
forward as a ground of appeal, it had not been 
dealt with by the Tribunal. If the Advocate- 
General were right, this Court had no jurisdic- 


tion to consider that contention at all. But 
what the Court there did was to send the refer* 
ence back to the Tribunal and invited it to 
express its opinion on that aspect of the conten- 
tion and raise a proper question of law on that 
point. 

[3] I may point out that in the case before 
us the position is more simplified because al- 
though the point was not dealt with by the 
Tribunal the Tribunal has actually raised a 
question of law and has referred it to us for our 
opinion. Under S. 6G (5) we have to decide the 
questions of law raised and submitted to us. I 
do not see how it is open to the Advocate-Gene- 
ral once a question of law has been raised by 
the Tribunal to ask us not to give our opinion 
on it in view of s. 6G(5). It may be that a 
particular question may be irrelevant or un- 
necessary, and we may refuse to give our opi- 
nion on such a question, but I do not think 
that it is competent to a party to challenge the 
jurisdiction of this Court to answer a question 
which has been raised by the Tribunal. The 
Tribunal wants our advice on a particular ques- 
tion of law aqd it is our statutory duty to give 
that advice to the Tribunal. 

[4] Now coming to the questions themselves, 
with regard to the first question Mr. Kolafa’s ■ 
contention is that under s. 4 (l) (b) (ii) only 
such remittances are taxable which represent 
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income which was earned by a resident in Bri- 
tish India. According to him if a resident in 
British India earns income outside British India 
and then brings that income into British India, 
the income having been earned after ist April 1938, 
such a remittance into British India is ta:sable 
under S. 4 (l) (b), sub-cl. (iii). Mr. Kolah contends 
that inasmuch as this particular income of 
Es. 2,01,000 was earned by the assessee as a 
non-resident outside British India, it cannot be 
taxed at all. Mr. Kolah, therefore, asks us to 
give the word “him’* occurring in that sub- 
clause a particular connotation. He wants us 
to read that word to mean “provided that he 
was a resident in British India.” I see no reason 
why these words should be interpolated in 
S. 4 (l) (b) (iii). It is also important to note that 
S. 4 (l) (b) (ii) deals with income of a resident 
in British India which accrues or arises without 
British India. Therefore, in any particular year 
the total income of a resident in India would 
also include all income which accrued or arose 
to him without British India. As that was 
already taxed if he brought that income into 
British India subsequently, it could not possibly 
be taxed again and, therefore, if Mr. Kolah’s 
contention was right it was unnecessary and 
superfluous to enact sub-cl. (iii) at all. Sub- 
clause (iii) is enacted, amongst other things, to 
deal with this particular case which we have 
before us which would not have fallen under 
sub-cl. (ii). It is a case of a non-resident receiv- 
ing income, then coming to British India and 
becoming a resident hero and bringing his in- 
come into British India, and as this income was 
not taxed before, it becomes liable to tax as 
remittance in the year in which it is brought 
jinto British India. It is necessary to note that 
junder this sub-clause what is being taxed is not 
jincome but remittances and the Legislature is 
only concerned with the fact that the person 
who remits it is a resident in British India and 
that the remittance takes place in the year of 
accounting. The fact that the remittance repre- 
sents income earned by a non-resident is entirely 
irrelevant. 

[ 5 ] With regard to the second question, 
namely, whether the assessee is entitled to set 
off EB. 73,779 against the sum of Rs- 2.01,000 it is 
conceded by Mr. Kolah that he can only suc- 
ceed if he can satisfy us that both these amounts 
fell under the same head of income, because 
otherwise the proviso to S. 24 would clearly come 
in his way. Now it is true that Es. 73,779 is a 
loss in business of the assessee carried on in 
Indore and the question is whether the amount 
of Rs. 2,01,000 can be considered to be falling 
under the head of profits and gains of the asses- 
- see’s business. Mr. Kolah says that this amount 


was earned in his business, but we are not con- 
cerned with how this income arose to the 
assessee. The relevant point of time is when' 
this amount was brought into India. It is the 
remittance that has to be taxed and it is clear 
that this remittance cannot fall under S. 10 as 
income from business but it must fall under 
S. 12 as income from other sources. If that be 
so, then it is clear that the assessee cannot set 
off Rs. 73,779 which is a loss falling under the head 
business against Rs. 2.01,000 which is income falling 
under the head “other sources” under S. 12. I 
would, therefore, answer the first question in the 
afifirmative, and the second question in the ne- 
gative, The assessee must pay the costs of this 
reference. 

[6] Tendolkar J. — This reference arises out 
of an assessment for the year 1944*45 the account- 
ing year being S. 1999-2000 (Maru) beginning from 
9th November 1942. The assessee was a resident 
during that year but was held to be a non-resident 
in preceding years. Upon the commencement of 
his business in Bombay on 9th November 1942, a 
sum of Rs. 51,000 was credited in the personal ac- 
count of the assessee. Another sum of Rs. 1,50,000 
was similarly credited on 8th January 1943. These 
two sums aggregate to Rs. 2,01,000; and it was the 
case of the assessee before the Income-tax Officer 
that his rich uncle had died living him a large for- 
tune and this amount represented a part of that 
fortune brought by him into British India. On 
this he was disbelieved, and it was held that 
these sums represented remittance of profits 
received in British India by the assessee through 
business carried on in previous years in the 
Indore State. They were, therefore, assessed 
under S. 4 (l) (b) (iii), and the first question 
of law that has been referred to us is w'hether 
they were so rightly assessed. During the ac- 
counting year the assessee suffered a loss in his 
business at Indore to the extent of Rs. 73,779. 
The assessee claims that he is entitled to set off* 
this amount against the remittanceofRs. 2 , 01 , 000 , 

and the second question referred to us is w^hether 
he is so entitled. 

[ 7 ] Upon this reference having been called on 
before us, the Advocate- General for the Com- 
missioner raised a preliminary objection that the 
first question of law was wrongly referred to us 
by the Tribunal inasmuch as it does not arise 
out of the order of the Tribunal, and that, there- 
fore, we should not determine it. To this pre- 
liminary objection there is to my mind a very 
short answer for the purposes of this reference. 
The scheme of s. 66, Income-tax Act, is that 
under sub-s. (l) either the assessee or the Com- 
missioner may apply to the Tribunal to refer to 
the High Court any question of law arising out 
of such order and the Tribunal may draw up a 
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statement of the case and refer it to the High 
Court. If they do so, and they have done so in 
the present reference, then it is the duty of the 
High Court under sub s, ( 5 ) thereof to decide 
the question of law raised by the case stated. 
The section does not confer power either on the 
assGssee or the Commissioner to go to Court and 
urge that the case should not have been stated 
or no question of law should have been raised. 
It is only if the Tribunal takes the view that no 
question of law arises and refuses to state a case 
that either party is entitled to apply to Court 
under sub-s. ( 2 ) for an order requiring the 
Tribunal to state a case. That is not the posi- 
tion before us. Since the Tribunal has, although 
the question was not argued before it, raised the 
question of law and referred it to us, we are 
bound to determine it under sub-s, ( 5 ). In this 
view of the case I do not consider it necessary 
to express any opinion on the wider question 
as to the correct meaning placed on the words 
“question of law arising out of such order.’* There 
has been a wide divergence of judicial opinion 
on the interpretation of these words and the vari- 
ous High Courts have taken various views which 
are difBcult to reconcile. These words would, in 
my opinion, fall to be determined only when an 
application under s. 6G ( 2 ) is made requiring 
the Tribunal to state a case. I, therefore, ret 
frain from expressing any opinion on the correct 
interpretation to be placed on these words. 

[8] With regard to the lirst question of law 
that has been referred to us, the language of s. 4 
( 1 ) (b) (iii) is plain and simple. It provides 
that the total income of an assessee, resident 
in British India, shall include income, profits 
and gains which have accrued or arisen to him 
without British India before the beginning of the 
accounting year and after Ist April 1933, and 
are brought into or received in British India 
during the accounting year. There is no doubt 
that in this case, on the facts found, Rs. 2,01.000 
represented income, profits or gains which ac- 
crued to the assessee without British India prior 
to the accounting year and after 1st April 1933 , 
and, therefore, in terms the sub-clause applies! 
But it is contended by Mr. Kolah for the as-* 
sessee that this sub-clause does not relate to 
the income which accrued or arose to a person 
who was a non-resident at the time when the 
income accrued or arose. To my mind, there is 
no justification for restricting the meaning of the 
sub-clause in this manner. It would amount to in- 
terpolating into the plain words of this sub-clause 
words which are not there. Moreover, if such was 
the true intention of the Legislature, it is difficult 
to understand why sub-cls. (ii) and (iii) should 
have existed side by side in respect of any year 
subsequent to the year when these sub-clauses 


were inserted in the Income-tax Act by the 
amendment of 1939. Income which accrues op 
arises to a resident in British India during any 
year is a part of bis total income under s. 4 
( 1 ) (b) (ii). It could not have been intended 
that this particular part of the total income 
should again be included in his total income in 
a subsequent year when it is received in British 
India. I am, therefore, not prepared to restrict 
S. 4 ( 1 ) (b) (iii) in the manner suggested by 
Mr. Kolah, and I agree that the first question 
must be answered in the affirmative. 

[9] With regard to the second question, Mr. 
Kolah claims that he is entitled to set off 
the loss of Rs. 73,779 against the amount of 
Rs. 2,01,000, because be says that the amount ' 
of Rs. 2,01,000 is profits and gains of a business 
within the meaning of S. 10, and, therefore, the 
loss made in that business must be set off against 
that sum. I cannot agree that this amount repre- 
sents profits of a business or that it has been 
taxed as such. This amount is included in the 
total income of the assessee by reason of the 
fact that it was remitted to British India during 
the accounting year and, therefore, it has been 
quite rightly taxed by the Income-tax Officer 
under the head ‘ Income from other sources.*' 


The amount of Rs. 73.779 which represents busi- 
ness loss cannot, therefore, be set off against 
it under S. 10 of the Act. Reliance was next 
placed on s. 24 of the Act. No doubt under 
that section where an assessee sustains loss of 
profits or gains in any year under any of the 
heads mentioned in S. 6 he shall be entitled to 
have the amount of the loss set oft' against hie 
income, profits or gains under any other head 
in that year. Now the sum of Rs. 2,01,000 falls 
within the fifth head in S. 6, viz. “Any other 
sources,” and the loss of business falls under 
a different head, viz,, the fourth head of “Pro- 
fits or gains of business.” So that S. (l> 
applies. But the proviso to that section puts 
the assessee out of Court. That proviso provides 
that in so far as the loss sustained is a loss 
incurred in a native State, such loss shall not be 
set off against profits or gains in British India, 
but can only be set off against profits and gains 
in an Indian State. The result, therefore, is that 
even under s. 24 the assessee is not entitled to 
have the amount of Rs. 73,779 set off against 
the sum of Rs. 2,01,000. The second question 
referred to us must, therefore, be answered in 
the negative. 

D.H. Anstvers accordingly. 
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Chagla C. J. and Bhagwati J. 


Erishnaji Vithal Eangutkar — Accused — 
Applicant v. Emperor. 

Criminal Bevn, Appin. No. 21 of 1948, Decided on 
13th February 1948, from order of Weston J., in Sessions 
Case No. 2 of 1947. 

*(a) Criminal P. C. (1898), S. 435 — Inferior crimi- 
nal Court— High Court in Sessions is inferior to 
High Court on appellate side— Revision lies from 
order of High Court in Sessions. 

‘Inferior’ does not carry with it any stigma or any 
suggestion that the Court is under the administrative 
orders of the Superior Court. Inferior criminal Court 
only means judicially inferior to the High Court. 

[Para 4] 

A Court is inferior to another Court when an appeal 
lies from the former to the latter : 10 Cal. 268, Bel. on. 

[Para 4] 

The High Court in Sessions, exercising original cri- 
minal jurisdiction, is inferior to the High Court on its 
appellate side, as appeal lies from the former to the 
latter. Hence an application in revision lies from an 
order made by a Judge presiding over the Sessions in 
the High Court. [Para 5] 

Annotation : (’46-Com.) Criminal P. C., S. 435, N. 8. 

(b) Penal Code (1860), S. 286 — “Explosive subs- 
tance" — Firing loaded gun may come under S. 286. 

Where the accused fired a loaded gun in a narrow 
passage in a small building: 

Held that S. 286 applied to the case. It was not lha 
using of the gun as such which was the gravamen of 
the charge and the explosive substance was the cartri- 
dge used in the gun. The firing of a gun which did 
not contain a cartridge would not have come under the 
section: 1 AVeir 235, Dissent. [Paras 7, 8, 9] 

M. P. Ajnin, S. A. Desai, T. G. Lobo and S. A 
Kher — for Applicant. 

S. G. Pativardhant Government Pleader~ior the 

Crown. 


Chagla C. J. — This is an application in revi 
Sion by the accused -who was tried with a jur 
by ^Ye3ton J, on the Original Criminal Side o 
this Court. The accused was charged unde 
S. 307, Penal Code, in that he attempted ti 
commit murder of his father and brother b' 
firing a gun at them. The jury brought in i 
verdict of not guilty under S. 307, and the lear 
ned Judge acquitted and discharged the accuse< 
under that section, Put the jury brought in i 
unanimous verdict of guilty under 8. 286 , Pena 
Code. The learned Judge convicted him unde 
that section, and sentenced him to six months 


rigorous imprisonment. It is from this conviction 
and sentence that this revisional application has 
been preferred. 


[ 2 ] The Government Pleader, in the first 
instance, contends that no criminal revision lies 
from an order of conviction and sentence passed 
by the High Court in Sessions. Now, it is to be 
borne in mind that, till the Criminal Procedure 
Code was recently amended, no appeal lay from 
a conviction on a trial held by a High Court in 
the exercise of its original criminal jurisdiction. 
It was only under Act 26 [xxvi] of I9i3 that 


the right of appeal was given to a convicted 
person to appeal to the High Court from a con- 
viction and sentence in a trial held by the High 
Court. 

[3] The revisional powers of the High Court 
are exercisable in relation to criminal Courts 
inferior to the High Court, and the Government 
Pleader has argued that the High Court, when 
it is exercising its original criminal jurisdiction, 
is not a Court subordinate to the High Court 
on its appellate side. The Government Pleader 
says that both the Courts are the High Courts; 
they are only different divisions of the High 
Court, and it would be wrong to say that one 
division of the High Court is an inferior crimi- 
nal Court to another. The Government Pleader 
relies on S. 6, Criminal P. C., which defines the 
different classes of criminal Courts, and that 
section provides that besides the High Courts 
there are five classes of criminal Courts, and 
therefore that section contemplates that the High 
Court itself is a criminal Court like the other 
Courts which are enumerated in that section. 

[ 4 ] Now, it is perfectly true that the High 
Court acting in its original criminal jurisdiction 
is not a Court subordinate to the appellate side 
of the High Court. But the expression used in 
S. 435 is not 'subordinateh but ‘inferior’. ‘Inferior’ 
does not carry with it any stigma or any sug- 
gestion that the Court is under the adminis- 
trative orders of the superior Court. In our 
opinion, inferior criminal Court only means judi- 
cially inferior to the High Court. Now, if one 
turns to s. 6, the first class of criminal Courts 
are Courts of Session, and Courts of Session are 
undoubtedly judicially inferior to the High Court. 
The result of amendment by Act XXVI of 1943 is 
really to put the High Court acting in its origi- 
nal criminal jurisdiction practically in the same 
category as the Court of Session, or, perhaps a 
different criminal Court was constituted, which 
was the High Court acting in its original crimi- 
nal jurisdiction, and an appeal was permitted 
from that Court to the High Court, just as 
appeals are permitted from the different Courts 
enumerated in s. 6. Criminal P. C. A Court is 
inferior to another Court, when an appeal lies 
from the former to the latter, and same is the 
view taken of this expression by the Calcutta 
High Court in Nobiii Krishto MooJcerjee v. 
Hussich Ijdllt 10 Cal, 268, where the Bench 
consisting of McDoneU and Field JJ. held 
that "inferior Criminal Court” must be con- 
strued to mean "judicially inferior” that is, 
a Court over which the Court or Magistrate pro- 
ceeding under s. 435 of the Code has appellate 
jurisdiction, 

[ 5 ] We, therefore, hold that an application, 
in revision lies from an order made by a Judge! 
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presiding over the Sessions in the High Court, 
'in this case no appeal conld ho preferred, be- 
cause under S. 413 of the Code no appeal lies in 
cases vi'here the High Court passes a sentence of 
imprisonment not exceeding six months or a fine 
not exceeding two hundred rupees only. 

[6] The objection taken by Mr. Amin to the 
conviction is that the learned Judge was wrong 
in directing the jury to bring in a verdict under 
s. 286 without framing a proper charge. Now, 
W'hat happened w^as this. The learned Judge at 
the end of the trial asked counsel for the defence 
to consider whether, assuming the accused w^as 
not guilty of attempt to murder inasmucli as he 
did not deliberately fire the gun at his father 
and brother, and merely fired the gun in order 
to frighten them, ho would not be guilty under 
S. 266. Penal Code. Apparently, therefore, the 
learned counsel for the accused M^as asked to 
address the jury on that aspect of the case. 
Then, in bis summing up the learned Judge put 
before the jury very fairly the two alternatives. 
The learned Judge pointed out that, in the first 
instance the jury had to be satisfied that it was 
the accused who fired the gun; then the jury had 
to consider whether the gun was fired delibera- 
tely at his brother and his father; if they came 
to that conclusion, tlien the accused w^ould be 
guilty under 8 . 307. If, on the other hand, the 
jury took the view that, although the accused 
fired the gun, he did not fire deliberately in 
order to kill his father and brother, then the 
jury must consider the other aspect of the case. 
He drew the attention of the jury that the gun 
was fired in a narrow passage of a small building 
with rooms on both sides of which the doors 
were possibly open, and he asked the jury to 
consider whether a man firing a gun in a place 
like that would be considered to be doing a rash 
and negligent act likely to endanger life, and if 
they took that view, then they should bring in 
a verdict under S. 266. The jury having consi- 
deied the learned Judge^s summing up as we 
have pointed out. acquitted the accused under 
8. 307, and brought in a verdict of guilty under 
S. 286 In other words, the jury took the view 
that the accused did fire the gun, but that he 
did not fire deliberately, but he fired under such 
circumstances that it constituted a rash and 
negligent act. 

[7] Now Mr. Amin says that, if a charge had 
been framed, the cross-examination of the pro- 
secution witnesses would have been directed to 
that point, and the whole aspect of the defence 
w^ouid have been different. Now, as we have 
pointed out the defence of the accused was that 
he did not fire the gun at all. The place where 
the gun was fired was before the jury, and evi- 
dence was led as to the nature of the place. A 


plan was put in, and the whole question was 
whether if the accused had fired the gun he had 
fired it under the circumstances which would be 
considered rash and negligent, there being no 
doubt as to the place w’^here the gun had been 
fired. It is difficult to see how it is possible to 
contend, if the accused did fire the gun, and he 
fired the gun in that particular spot, it could be 
anything but a rash and negligent act. We can 
understand the defence which was taken that 
the accused did not fire the gun. We can under- 
stand the defence that it was not fired delibera- 
tely to kill either the father or the brother. But 
we cannot see how a defence which is now sug- 
gested could ever have been contemplated that, 
although he fired a gun in a narrow passage in 
a small building, his doing that act did not 
amount to a rash and negligent act. Perhaps, it 
would have been better if the learned Judge had 
framed an alternative charge before he left the 
matter to the jury; but, in our opinion, the non- 
framing of the charge has not led to any preju- 
dice as far as the accused is concerned, and has 
certainly not led to the miscarriage of justice. 

[8] We might advert to one other point that 
has been urged by Mr. Amin. According to him, 
if you fire a gun, you are not using an explosive 
substance, because apparently a gun does not 
explode, but nobody suggests that it is the using' 
of tbo gun as such which constitutes the grava- 
men of the charge. The explosive substance is 
the cartridge used in the gun which explodes,^ 
and the charge is that the accused used a car- 
tridge, being an explosive substance by putting 
it in the gun and firing it, thereby constituting 
a rash and negligent act If he had fired a gun 
which was not loaded and which did not con- 
tain any cartridge, undoubtedly S. 286 would 
not apply. 

[9] Our attention has been drawn to a case 
in Kasiya Ptllai^ 1 weir 235 where the Madras 
High Court took the view that if a man bred a 
loaded gun that would not attract the applica- 
tion of 8, 286. With very great respect, we are 
unable to agree with that decision, the more so 
as no reason is given why using a loaded gun 
does not amount to the using of an explosive 
substance. 

[lOj Finally, Mr. Amin has urged upon us 
the question of sentence. Under S. 286 the maxi- 
mum sentence that the Jearaed Judge could have 
awarded was six months’ rigorous imprisonment 
and he has awarded that sentence. Yet we feel 
that the jury has really taken a very lenient 
view of the case, and have chosen to bring in a 
verdict under s. 286 rather than under 8. 307. 
Considering the fact that the weapon was used 
in a narrow passage in a small building where 
people were living in rooms on either side of the 
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passage, considering the fact that he did this to 
frighten his brother and father, because there 
•was some litigation between them and their 
relations were strained, we do not think that any 
case is made out why we should interfere with 
the sentence passed by the learned Judge. 

[11] The result is that the application must 
fail. Eule is discharged. 

V.B.B. Buie discharged, 

A. I. R. (36) 1949 Bombay 31 [C, N. 7 ,] 

CHAGLA 0. J. AND Tendolkar J. 

Maria M. E. L. Noronha — Appellant v. 
Peter E, V, Noronha — Respondent. 

O. C. J. Appeal No. 3 of 1948, Decided on 30th March 
1948. 

Civil P. C. (1908), S. 35— Divorce cases — Petition 
by wife — Failure of petition — Costs are in dis- 
cretion of Court — Duty of solicitors — Solicitors 
must scrutinize charges levelled against husband 
carefully — Divorce Act (1869), S. 55. 

Even in petitions for divorce by the wives, it is now 
well established that the costs are in the absolute dis* 
cretion of the Judge, and that in determining whether 
the wife should get her costs or not he must consider 
each case on its own merits. It is perfectly well establish- 
ed now, that the misconduct of the solicitor is not the 
only ground on which the wife can be deprived of her 
costs. If her petition is groundless, or if she has made 
wild charges against her husband, the Court may take 
that into consideration, and while acquitting the solicitor 
from misconduct, refuse her costs, and may even mulct 
her in costs. (1922) 28 L. T. 26 and (1926) 42 T. L. R. 
619. lief, [Para 2] 

There is and there must be a very serious responsibi- 
lity on the solicitors to whom a wife goes for filing a peti- 
tion for divorce against her husband. When she is a 
defendant and she wants to defend herself, the position 
is perhaps different, bat when she is the attaching party, 
it is incumbent upon the solicitors to carefully scrutinise 
the charges that she wants to level against her husband 
and to m»ike up their mind whether there are reason- 
able grounds for proceeding against her husband. If 
they fail to scrutinise the ohargns, or if they come to a 
conclusion which is not reasonable as to whether a 
petition should be launched or not, the solicitors take 
tho risk of not being given their costa, [Para 3] 

It is not sufficient merely to obtain an opinion from 
counsel to launch a matrimonial litigation. The duty is 
upon the solicitors themselves to scrutinise the peti- 
tioner’s ease, and they cannot discharge that duty by 
throwing the burden upon counsel. It is for them to 
decide, having sorutinised the materials before them, 
and if so advised having obtained counsePs opinion, and 
having considered the eame; but the ultimate respon- 
sibility muit be theirs and they must satisfy themselves 
and take every possible care to see that there was 
reasonable ground for proceeding with the wife’s 

[Held that in the circumstances of the case^ the 
wife 8 solicitors might have been more careful and 

vigilant before they advised the petitioner to launch 
the litigation.] 4 -j 

Annotation:— (“44-Com) Civil P. C. S. 35 N. 13. 

K, L. Oauha and S. D VxmadalaX — for Appellant. 

P. P. Khamhatta and Jal B, Vakil 

for Respondent. 


[NOTE : The appellant filed a petition for 
dissolution of her marriage with her husband on 
the ground of cruelty, desertion and adultery on 
the part of her husband. Coyajee. J, who heard 
the petition dismissed it on merits holding that 
the charges were baseless. The learned Judge 
also deprived the wife of her costs on that 
ground. The petitioner appealed. After discussing 
the evidence in the case Chagla C. J. held that 
the lower Court was right in coming to the con- 
elusion that the charges contained in the petition 
were not proved. On the question of costs, bis 
Lordship said as follows:] 

Chagla C. J. — * * But the real point which 
Mr. Gauba has urged, and I suspect which is the 
real reason why this appeal has been filed at all, 
is found in the submission that the learned 
Judge was wrong in depriving the wife of her 
costs although she failed in her petition. Now 
Mr. Gauba says that the principle of law is that 
if a wife files a petition for dissolution of her 
marriage, if she has no property of her own and 
if no misconduct is proved against her solicitors 
in launching that litigation, then she is entitled 
to her costs. Mr. Gauba says that as in this case 
the learned Judge has not found that there was 
any misconduct on the part of the solicitors and 
it is common ground that the petitioner has no 
property of her own, she must be given her costs 
although she has failed in the petition. In this 
case I might mention that an order was made 
against the husband to deposit certain amount 
as security for the wife’s costs. Now the' English 
practice as to a wife’s costs in a divorce action 
has a historical background. At a time when a 
woman could not own any property, and when 
on her marriage whatever property she had 
vested in her husband, a rule of practice was 
devised in order not to make it impossible for 
the wife ever to fight a litigation against her 
errant husband. It was obvious that the wife 
had no money and no property and she would 
not be able to induce any solicitor to take up 
her case which she wanted to place before tho 
Court unless the solicitor felt an absolute certain- 
ty as to the result of the litigation and no soli- 
citor can ever feel that certainty. But the rigour 
of that rule has been considerably relaxed after 
the archaic system of law with regard to 
women’s property was abrogated in England. 
Now that a woman can own property and now 
that she can earn and compete with a man on 
equal terms the rule has to a large extent lost 
its logical basis. We find the old rule of practice 
enunciated in the leading case of Robertson v. 
Bobertso^i^ (1881) 6 p. D. 119 . It was enunciated by 
Brett D, J, as being that a wife was ordinarily 
entitled to her costs unless it was established 
that, 
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“the solicitor who appears for the wife either know- 
ingly prompted a case which it must be clear to any- 
body bad no foundation at all, so that he had been 
countenancing improper litigation; or if he took steps 
which were merely oppressive or obviously unnecessary; 
or if he crovfded the case with absurd evidence.’.’ 

then the costs of the wife should be disallowed 
either in whole or in part. Cotton L. J. says 
this (p. 125) : 

“When the wife has to take proceedings against her 
husband, or he against her — all her property being 
[vested] in him — she ought to be provided at his ex- 
pense with the means of bringing her case before the 
Court or of properly defending the case brought against 
her; and whether she-, is successful or not, in my opinion, 
the rule is to this effect, that costs properly incurred in 
bringing her suit before the Court, or in defending the 
attack made on her, ought to be paid by her husband.” 

[ 2 ] That was in 1881 and since then in case 
after case the English Matrimonial Courts have 
relaxed, as I was saying, the rigour of that rule. 

It is now well established that the costs are in 
the absolute discretion of the Judge, and that in 
determining whether the wife should get her 
costs or not he must consider each case on its 
own merits. It is perfectly well-established now, 
that the misconduct of the solicitor is not the 
only ground on which the wife can be deprived 
of her coats. If her petition is groundless, or if 
she has made wild charges against her husband, 
the Court may take that into consideration, and 
while acquitting the solicitor from misconduct, 
refuse her costs, and may even mulct her in 
costs. In Usher v. Usher, (1922) 128 L. T, 2G, 
Salter J., refused to give the wife her costs 
though intending no reflection on the wife’s 
solicitors. In Baldwin Baper v. Baldwin Baper 
and Metz, (1926) d2 t.l.e. g19, Hill J. refused to 
give a wife her costs on the ground that “her suit 
was based on shameful charges which were the 
inventions of a vile mind,” and observed that 
if she could be made to pay the costs of it, she 
ought to be made to pay. The learned Judge 
then asked himself a question whether there was 
anything to prevent him from exercising his 
discretion and he came to the conclusion that 
there was no reason why he should not exercise 
that discretion except perhaps the question of 
costs of the wife’s solicitor. The learned Judge 
finally came to the conclusion that the wife’s 
solicitor had no higher or better right than the 
wife herself, 

[3] I may point out that there is and there 
must be a very serious responsibility on the 
solicitors to whom a wife goes for filing a peti- 
tion for divorce against her husband. When she 
is a defendant and she wants to defend herself, 
the position is perhaps different, but when ghe is 
the attacking party, it is incumbent upon the soli- 
citors to carefully scrutinise the charges that she 
wants to level against her husband and to make 
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up their mind whether there are reasonable 
grounds for proceeding against her husband. 
If they fail to scrutinise the charges, or if they 
come to a conclusion which is not reasonable as 
to whether a petition should be launched or not, 
the solicitors take the risk of not being given 
their costs. 

[ 4 ] Nows in this case, I should straightway 
like to state that the solicitors of the wife are 
not guilty of fomenting this litigation. But I am. 
not at all satisfied on the record of this case 
that the solicitors scrutinised the case of the wife 
with that care which it w^as their duty to do. 
We have on the record of this case instructions 
given to counsel to advise and draft petition for 
dissolution of marriage. On the question of 
adultery statements were submitted of only 
Fung, Kuddoos and Sequeira who could speak 
to the alleged incident of the adultery. Now it 
should have been patent to the solicitors that it 
would be very difficult indeed to establish a 
charge of adultery on the testimony of these 
three witnesses. Ring’s reputation is notorious 
in this Court, and for the solicitors to expect 
that they would bring home to the respondent 
the charge of adultery on the mere testimony 
of this detective backed by his own henchmen 
was taking much too optimistic a view of the 
wife’s case. With regard to cruelty in this case 
unlike most cases for divorce a very large 
volume of evidence was available which could 
have been carefully considered by the solicitors. 
It seems that there w^ere custody proceedings in 
the Bangalore Court between the husband and 
the wife. In those proceedings the letters to 
which I have already made reference, written 
by the wife, wxre exhibited and therefore pre- 
sumably those letters were before the solicitors. 
These letters would show that the wife’s case 
that she was forced by her husband to under- 
take abortions one after the other seems to be 
patently false. The respondent w'as also charged 
in the petition with drinking, gambling and 
womanising. No attempt was made to prove 
against him any case of w^omanising or being 
drunk, and with regard to gambling the peti- 
tioner had to content herself with a solitary 
instance where the husband in a fit of optimism 
invested a large amount on a horse which failed 
to turn up at the winning post. It is true that 
in this case instructions were sent to counsel and 
counsel advised the solicitors to launch the liti- 
gation. I do not think that a solicitor can dis- 
charge his duty by taking shelter behind counsel. 

It is not sufficient merely to obtain an opinion 
from counsel to launch a matrimonial litigation. 
The duty is upon the solicitors themselves to 
scrutinise the petitioner’s case, and they cannot 
discharge that duty by throwing the burden upon 
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counsel. It is for them to decide, having scruti- 
nised the materials befor-e them, and if so advised 
having obtained counsel’s opinion, and having 
'considered the same; but the ultimate responsi- 
jbility must be theirs and they must satisfy them- 
selves and take every possible care to see that 
there ’tvas reasonable ground for proceeding with 
the wife’s petition. I am conscious of the criticism 
that a severe rule as to costs may prevent a wife 
from fighting her husband in a fit case, bub I am 
equally conscious that husbands who have very 
little money and who are with difficulty main- 
taining themselves should not be compelled to 
fight false cases prompted by their wives, and 
not only fight those cases but ultimately even if 
they succeed pay costs of the wife w'ho had no 
justification whatever for launching the litigation. 
In this case Coyajee J.’s finding is that the 
wife’s case was a tissue of inventions. It is on 
that ground that the learned Judge has deprived 
the wife of her costs. In my opinion also there 
is this criticism to be offered against the wife’s 
^solicitors that they might have been more careful 
and vigilant before they advised the petitioner 
to launch this litigation in which she was inevi- 
tably bound to fail. In my opinion, therefore, 
the learned Judge was right in coming to the 
conclusion that he did that on the merits of the 
petitioner’s case, and he was also right in coming 
to the conclusion in making no order as to the 
costs of the petition. 

[6] The result, therefore, is that the appeal 
fails and is dismissed. No order as to costs of 
the appeal. 

[6] Liberty to the respondent’s attorneys to 
withdraw Rs. 1800 deposited for the wife’s costs. 

Appeal dismissed. 

A. I. R. (36) 1949 Bombay 33 [C. N. 8.] 

Jahagirdar J. 

Ghima Savalatam Laude — Applicant v. 
Babulal Ravchand and otheTs — Opponents, 

Civil Revn. Appln. No. 450 of 1947, Decided on 27th 
February 1948. from order of Civil Judge (Junior Divi- 
sion), Murbad, in Suit No. 28 of 1945. 

Debtors Relief Act {XXVIII 
[28] of 1947). S. 19 (1) — Scope of S. 19 is not 
controlled by S. 4 — Transaction of 1915 — Debtor 
can apply for transfer under S. 19 (1). 

Under the old Act of 1939. no application for trans- 
ler of suits etc. could be made with regard to transac- 
tions before l8t January 1927. Section 19 (1) of the 
present Act is enacted for the purpose of conferring the 
benefit of the provisions of the Act on the debtors even 
with regard to thu class of suits. The scope of the new 
Act 13 not confined ^ disposals of applications directly 
made under S. 4. pnce. where the transaction is of 
1915. provided the debtor satisfies the other conditions, 
he is entiUed to the privileges conferred upon him under 
the Act. He can thus apply under S. 19 for transfer of 
suit pending in respect of that traniaction to the Court 
established under the Act. [Paras 3, 4. 6] 

1949 B/5 (k 6 


G. S. Gupte — for Applicant. 

K. J. Abhyankar — for Opponents Nos. 1 to 6, 

Order, — This application has been filed by 
the original plaintiff against an order of the Civil 
Judge, Junior Division, at Murbad, in the Thana 
District, declining to transfer the suit to the 
Court under the Bombay Agricultural Debtors 
Relief Acfc, 1947. The facts are that in 1945 the 
plaintiff filed Suit No. 28 of 1945 in the Court of the 
Civil Judge, Junior Division, at Murbad, for a 
declaration that the transaction of 28th August 
1915, purporting to be a sale, was in fact a mort- 
gage and for accounts. At the time when he filed 
this suit, a Debt Adjustment Board had been 
established for that taluka as far back as 1942 . 
But by virtue of s. 45, Bombay Agricultural 
Debtors Relief Act, 1939, be could not have 
made an application to the Debt Adjustment 
Board at that time as the transaction was of the 
year 1915. On 27th May 1947, the Bombay Agri- 
cultural Debtors Relief Act of 1947 came into force. 
Thereupon, on 13th June 1947, the plaintiff prayed 
that the suit might be transferred to the Court 
established under the Bombay Agricultural Deb- 
tors Relief Act. The trial Court held that the suit 
could not be transferred. As against this order 
the plaintiff has come in revision. 

[2] In support of his application Mr. Gupte, 
the learned advocate for the plaintiff-applicant, 
contends that 3. 19 (1) of the Act of 1947 confers 
wider powers on the Court than the correspond- 
ing S.37 (1) of the repealed Act. Section 37 of the 
old Act was subject to s. 45 of the same Act, 
which provided that nothing in that section shall 
apply to any transactions entered into before 
1st January 1927. In the new Act there is no 

provision corresponding to s. 45 ( 2 ) of the old 
Act. The learned Judge, however, did not accept 
this cohtention. According to him, the suits or 
proceedings to be transferred under sub-s. (l) of 
S. 19 must satisfy the requirements of s. 4 . I 

am afraid the learned Judge has entirely mis- 
read the two sections. 

[3] Section 4 deals with the applications that 
can be directly made to the Court. Its scope is 
very limited. It applies to debtors and creditors 
living in an area where the Board was esta- 
blished after ist February 1947- The scope of the 
Bombay Agricultural Debtors Relief Act, 1947,1 
is not confined to disposals of applications directly 
made under s. 4. The proviso to s. 56 (2) states 
that all proceedings pending before the Boards’ 
established under s. 4 of the repealed Act shall 
be continued before the Court as if an applica- 
tion under s. 4 of the new Act has been made to 
the Court. Similarly. S. 19 (l) further widens the 
scope of the proceedings under s. 4 . It provides 
that all suits, appeals, applications for execution, 
etc., pending in any civil or revenue Court shall. 
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if they involve the questions whether the person, 
from whom such debt is due, is a debtor, and 
whether the total amount of debts due from him 
on the date of the application exceeds Rs. 15,000, 
be transferred to the Court. Section 19 (3) fur- 
ther provides that when any such suit, appeal, 
application or proceedings is transferred to the 
Court under sub-s, (l) or sub s. (2), the Court 
shall proceed as if an application under S. 4 bad 
been made to it. The suits, appeals, etc., referred 
to in sub-s. (l) must necessarily be with regard 
to transactions about which no application could 
have been made under S. 4 of the repealed Act. 
Under the old Act, no applications could be 
made with regard to transactions before ist Janu- 
ary 1927. The suits bad, therefore, to be filed in 
the ordinary civil Courts under the Dekkhan 
Agriculturists Relief Act. Section 39 (l) is enacted 
for the purpose of conferring the benefit of the 
provisions of the Act on the debtors even w'ith 
regard to this class of suits. 

[4] This view derives some support from the 
definition of "debtor” that is to be found in S. 2 

(5) of the new Act. According to this definition 

“an individual who held a land at any time not more 
than 30 years before 30th January 1940, would be a 
debtor provided the other conditions mentioned therein 
are satisfied.” 

This itself shows that a person, who has ap- 
parently sold his agricultural land after 30th 
January 1910, can take the benefit of the provi- 
sions of this Act, and in view of this definition 
of a debtor, I think that no provision correspond- 
ing to S. 45 has been enacted in the new Act. 
As the transaction in dispute is of 1915, the debtor, 
provided he satisfies the other conditions, is en- 
titled to the i^rivileges conferred upon him under 
the Bombay Agricultural Debtors Relief Act. 

l6] I, therefore, hold that the trial Court was 
wrong in holding that S. 19 was controlled by 
S. 4 and consequently in refusing to transfer the 
suit to the Court under the Bombay Agricultural 
Debtors Relief Act. 

[6] I. therefore, allow the application, make 
the rule absolute and direct that the suit be 
transferred to the Court under the Bombay 
Agricultural Debtors Relief Act. 

[7] The opponents should pay the costs of the 
applicant. 

v.B.B, Rule made absolute, 

A. I. R (36) 49M Bombay 34 [C, N, 9,] 

Chagla C. J. and Tendolkar J. 

Tejaji Farasram Kharawalla — Assessee 
V. Commissioner of Income4ax, Bombay (Mo- 
fussil). 

Income-tax Ref. No. 9 of 1947, Decided on 23-3-1948. 

Income-tax Act (1922), S. 4 (3) (vi)_“Incurred,’* 
meaningof — Exemption under S. 4 (3) (vi)— Special 
allowance — Assessee need not prove that he 


actually expended the allowance for the purpose 
for which it was meant. 

Grammatically and taking a strict grammatical 
view of it, “incurred” may mean actually incurred or 
to be incurred and the proper meaning would depend 
upon the context, and “incurred” in S. 4 (3) (vi) does 
not mean actually incurred by the assessee. The con- 
dition that has got to be satisfied before an assessee can 
claim exemption under S. 4 (3) (vi) is that the grant 
that should be made to him must be for the purpose 
specified in that sub-clause. What is emphasised in this 
sub-clause is the purpose of the grant, the object with 
^Yhich the grant was made. Once it is established that 
the grant was for the particular purpose, it is no longer 
necessary for the assessee to prove that in fact he ex- 
pended that grant for the purpose for w’hich it was 
given. He may spend more or he may spend less, but 
quae that grant which is given for a particular purpose 
he is entitled to the exemption, A exemption can there- 
fore be allowed under B. 4 (3) (vi), without it being in- 
cumbent upon the assessee to prove that in fact he had 
expended the whole allow'ance received by him. 

[Paras 3 and 5] 

Annotation — (’46-Man) Income-tax Act S. 4, N. 24, 

Sir Jamshedji Kanga and C, K, Daphiary^ Advo* 
cate-General — for Assessee. 

G. N, Joshi and li, J, Kolah — for Commissioner of 
Income-tax. 

Chagla C. J. — The assessee in this case is a 
representative of the Ciba (India), Ltd,, and by 
an agreement entered into between the assessee 
and Ciba on 29-10-1928, it was agreed that Ciba 
(India), Ltd., should pay to the assessee 12i 
per cent, commission on various articles of Ciba 
which the assessee was to sell. On 20- 8-1936, 
Ciba (India), Ltd., wrote a letter to the assessee 
making it clear that out of this commission of 
I2i per cent, 7^ per cent, was to be the represen- 
tative’s own commission and 6 per cent. M^as to 
be taken by him as compensation in lieu of the 
contingency expenses he has to meet with, such as 
commission to dyeing masters, agents, etc. For 
the account year relevant to the assessment year 
1940-41 the assessee received a sum of Rs. 78.673 
which represents this 5 per cent, commission. 
The Income-tax Officer allowed as an admissible 
item of expenditure only a sum of Bs. 27,342. 
This sum was allowed because according to 
the Income-tax Officer the assessee proved that 
that amount had actually been spent for that 
particular purpose, viz., the purpose of paying 
secret commission to dyeing masters and other’s. 
This order of the Income-tax Officer was passed 
on 17th February 1941.' On 28th April 1941, the 
assessee executed five deeds of agreement in 
favour of five of his salesmen. These agreements 
went to show that this 5 per cent, commission 
was given over by the assessee to his salesmen. 
On the strength of these agreen}ents, the assessee 
claimed that the entire amount represented by 
the 5 per cent, commission was actually spent 
by him and he claimed the whole sum of 
BS. 78,573 as a deductible allowance. The Tribu- 
nal took the view that these five agreements were 
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not genuine agreements and discarded them 
totally. But the two members of the Tribunal, 
Mr, Malhotra and Diwan Bahadur Gundil differ- 
ed as to what was the amount that should be 
permitted to the assesses to be deducted as a per- 
missible deduction. Mr. Malhotra took the view 
that the assesses should be allowed one-third 
of the 5 per cent, commission and Diwan 
Bahadur Gundil took the view that he should be 
allowed the whole of the 5 per cent. On that the 
matter went to the President. The President took 
the view that the assessee’s case fell within the 
ambit of S. 4 (3) (vi) of the Act, but he also took the 
view that it was incumbent upon the assesses to 
prove the actual amounts spent by him for the 
purpose and on that he agreed with Mr. Malhotra 
that only one-third of the 5 per cent, commission 
should be allowed to the assessee. 

[ 2 ] The question that is now referred to us by 
the Tribunal is whether the assessee ’s claim to 
exclude from his income the 5 percent, commis- 
sion received by him from the Ciba (India). Ltd., 
can be allowed under S. 4 (3) (vi) Income-tax Act, 
without proof by him that the whole commis- 
sion received by him was spent by him in the 
performance of his duties as representative 
of the Ciba (India), Ltd. It is true indeed 
that implicit in the question itself is the find- 
ing of fact that this allowance was granted 
to the assessee for the purpose of meeting ex- 
penses wholly and necessarily incurred in the 
performance of the duties of his office. Mr. Joshi 
has attempted to argue before us that it was 
open to him to contend that on the facts of this 
case what was paid to the assessee was not a 
special allowance at all within the meaning of 
S. 4 (3) (vi). I am afraid that as the record stands, 
it is not open to the Commissioner to take up 
that contention. Mr. Joshi has asked us to re- 
formulate the question so as to make the issue 
clear which arose between the parties. Mr. Joshi 
is perfectly right that if the commissioner and 
the assessee were at issue on this question as to 
whether what was paid to the assessee was an 
allowance within the meaning of 8. 4 (3) (vi), we 
might have acceded to the request of Mr. Joshi 
and either reformulated the question or sent the 
matter back to the Tribunal to raise the proper 
question and state the necessary facts for that 
purpose. But we have been satisfied from the 
^oord by the Advocate-General that before the 
Inbunal this issue was never raised. All that 
was contended was whether in fact the amount 
was paid or not. If that was the issue between 
the parties, then undoubtedly the question arose 
in the form raised by the Tribunal and we. there- 

fore, proceed to consider and answer that specific 
question. 

[3] Now. S. 4 (3) (vi) deals with an income 


falling within a class which is exempted from the 
total income of an assessee under the main sub- 
clause S. 4 is ). The income that is exempted is 
an income which must be a special allowance, 
benefit or perquisite and it must be a special 
allowance, benefit or perquisite which must have 
been granted to the assessee for a specific purpose 
and that purpose must be to meet expenses 
wholly and necessarily incurred in the perfor- 
mance of the duties of an office or employment 
of profit. The condition that has got to be satis- 
fied before an assessee can claim exemption 
under this sub-clause is that the grant that should 
be made to him must be for the purpose specified 
in that sub-clause. What is emphasised in this 
sub-clause is the purpose of the grant, the object 
with which the grant was made. In my opinion, 
once it is established that the grant was for that 
particular purpose, it is no longer necessary for 
the assessee to prove that in fact he expended 
that grant for the purpose for which it was given. 
He may spend more or he may spend less, but 
quae that grant which is given for a particular 

purpose he is entitled to the exemption. What 

is emphasised before us is the expression "incur- 
led and it is suggested that that expression 
conveys the meaning that the amount must 
have been actually spent before the exemption! 
can be claimed. Grammatically and taking a 
strict grammatical view of it, “incurred" may 
mean actually incurred or to be incurred and 
the proper meaning would depend upon the con- 
text, and in this context it is clear that “incur- 
red” does not mean actually incurred by the ‘ 
assessee. In contrast to this provision, one may 
look at 8. 10 ( 2 ) (iv) where in order to claim 
an allowance the expenditure has to be laid out 
or expended wholly and exclusively for the pur- 
pose of the business, profession or vocation of 
the assessee. In that case the expenditure has to 
be actually laid out or expended, and before 
the allowance can be claimed the assessee has 
got to prove the actual sum which he has ex- 
pended. Similarly, under s. 12 (2) which corres- 
^nds to 8 . 10 ( 2 ) (xv) and is an aUowance under 
the head other sources” Just as s. lo (2) (xv) 

18 an allowance under the head “business” the 
expense has got to be actually incurred for the 
purpose of making or earning the income, pro- 
fits or gams which fall under that head under 
s 12. [ am, therefore, of opinion that an exemp- 
tion can be allowed under s. 4 (3) (vi), without 
It TOmg incumbent upon the assessee to prove 
that in fact he had expended the whole aUowance 
received by him. I would, therefore, answer the 
question submitted to us in the affirmative. The 
Commissioner to pay the costs. 

Tendolkar J — The facts giving rise to 
this reference have been sufficiently stated in 
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the judgment delivered hy the learned Chief 
Justice and I shall not restate them. The only 
question that arises for determination on this 
reference is what, is the correct interpretation 
to be placed on s. 4 (o) (vi), Income-tax Act. 
Sub-section (3) of that section provides that cer- 
tain heads of income shall be excluded from the 
total income of an assessee. One of such heads 
is in sub-cl. (vi) which is in these terms : 

“Any special allowance, benefit oi* perquisite specifi- 
cally- granted to meet expenses wholly and necessarily 
incurred in the performance of the duties of an office 
or employment of profit.” 

[5] It is contended on behalf of the Income- 
tax Commissioner that where you have a special 
allowance granted to meet expenses as set out 
in this sub-clause, only such portion of that al- 
lowance should be excluded from the total in- 
come of the assessee as is actually spent by him 
for the purpose for which the grant was made. 
This contention ignores the language of the sec- 
tion. The key. word in this snb.clause to my 
mind is “granted” and not “incurred.” The sec- 
tion deals with the purpose for which the grant 
is made. That purpose must be to meet expens- 
es wholly and necessarily incurred in the per- 
formance of the duty. The section does not deal 
at all with the user to which the allowance is 
put. Indeed it may be quite open to the person 
who receives a special allowance, etc., which 
falls within the meaning of this sub-clause to 
expend it wholly on some other object of his 
own. If the contention advanced on behalf of 
the Income-tax Commissioner was correct, it 
would require our reading into this sub clause 
at the end of the clause some words to the fol- 
lowing effect : “to the extent to which it is ac- 
tually expended for such purpose.” That clearly 
cannot be done, because it is interpolating into 
the sub section words which are not there, when 
the sub-section is quite plain as it stands. More- 
over, if it were intended that amounts actually 
expended wholly and necessarily for the perfor- 
mance of the duties of an office should alone be 
excluded, in so far as the case of the assessee 
before us is concerned, it would have been fully 
covered by S. 10 ( 2 ) (xv) and the enactment of 
S. 4 (3) (vi) would be entirely redundant in the 
case of any income derived from business. Simi- 
larly, if it was the income of a salaried servant, 
expenses actually incurred would in all cases 
have been covered by the first proviso to S. 7 
and there would again have been no occasion 
to enact B. 4 (3) (vi) at all. The true interpreta- 
tion to my mind, therefore, of 8. 4 (3) (vi) is 
that where the object or purix)3e for which 
the grant is made is to meet expenses wholly and 
necessarily incurred in the performance of the 
duties of an office or employment of profit, the 
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whole of that grant must be excluded from the 
total income of the assessee, and the income-tax 
authorities cannot concern themselves with whe- 
ther any part of such grant was in fact utilised 
for the purpose for which the grant was made. 
The answer to the question will be in the affir- 
mative. 

R. G.D. Answer accordinglxy, 

A. 1. R. (36) 1949 Bombay 36 [ G. N. 10.] 

. Sen and Jahagirdar JJ. 

Ranchhoddas Narottamdas v. Emperor. 

Criminal Appln. No. 649 of 1947, Decided on 
11th Eebruary 1948. 

Criminal P. C. (1898), S. 488 — Married daughter 
has a right of maintenance. 

The right to maintenance under S. 488 is a distinct 
statutory right irrespective of the personal law of the 
parties. A legally enforceable right to maintenance at 
the hands of a third person cannot mean the same 
thing as ability to maintain oneself. 

Consequently a daughter aged 15 years, does not ipso 
facto loose her right to maintenance under S. 488, upon 
her marriage. The real and only test is whether that 
child is unable to maintain herself. It’ may be that her 
husband himself is a child or too poor to maintain 
her in which case she would bo entitled to mainten- 
ance : A. I. R. (4) 1917 Mad. 276, Dissent.\ A. I. R. 
(22) 1935 Cal.:488 and A. I. K. (12) 1925 Mad. 491, 
lUf. [Para 2] 

Annotation — (’46*Com.) Criminal P. C., 8. 488, N. 10, 
Pt. 12. 

Miss S. V. Navalkar — for Applicant (Opponent). 

P. Q. KXier for P. G, Padhye — for the Opponent 
(Applicant). 

S. Q. Patwardhan, Governvicnt Pleader— iox the 
Crown. 

Jahagirdar J. — This case raises an interest- 
ing question about the liability of the father 
under S. 488, Criminal P. C., to maintain his 
married daughter. The applicant before us had 
been ordered on llth March 1943, by the Magis- 
trate to pay maintenance to his wife and four 
children at the rate of Rs. 40 per month, that is 
Rs. 16 to his wife, the opponent before us, and 
RS. 6 to each of his four children. The opx^onent 
applied to the Presidency Magistrate, 7th Court, 
Dadar, Bombay, for the enhancement of the 
amount of maintenance for herself and her child- 
ren, in view of the fact that the applicant's salary 
is now increased. The opponent also made an 
application praying that the amount ordered to 
be paid in 1943 be reduced as the eldest daughter 
is now married. The learned Magistrate rejected 
the application of the opponent and enhanced 
the amount of maintenance in respect of the op- 
ponent and her three children. He, howeveri 
refused to enhance the amount of maintenance 
in respect of the married daughter, who is now 
said to be 15 years old. The applicant comes in 
revision against the said order. 

[ 2 ] Miss Navalkar, the learned advocate for 
the applicant, contends that under Hindu law the 
moment a daughter is married she gets an en- 
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forceable right to be maintained by the husband 
and she cannot therefore be described as unable 
to maintain herself within the meaning of S. 488, 
Criminal P. C., and the father ceases to be liable 
to maintain his married daughter. In support 
of her contention she relies upon a ruling of the 
Madras High Court in Chantan v. Mathu, 39 
Mad. 957 : (a. I. E, (4) 1917 Mad. 276 : 17 Cr. L. 
J. 16) where it has been held that a child that 
possesses a right to maintenance from its 
mother’s tavazhi is not entitled under S, 488 
to an order for maintenance. In dealing with 
this point, Abdur Kahim J. observes (p. 958) : 

The ability contemplated by the section ap- 
plies as much to the case of a child which has got 
means of its own or which is entitled in law to be 
maintained, and is being maintained . . . by^some other 
person as to a child which is able to earn a living by 
its own exertions.’* 

Ayling J. concurs with this view. He observes 

(p. 958) : 

“I think that a child which possesses a legally enfor- 
ceable right to maintenance from its mother’s tarwad 
stands in the same position as a child which possesses 
property in its own right, and that neither can be re- 
garded as ‘unable to maintain itself’ within the mean- 
ing of section 488.” 

With great respect we are unable to accept this 
view. The right to maintenance under this section 
is a distinct statutory right irrespective of the per- 
sonal law of the parties. Section 488 provides only 
a speedy remedy against starvation for a deser- 
ted wife or a child. It provides for a summary 
procedure which does not cover entirely the same 
ground as the civil liability of a husband or 
father under his personal law to maintain his 
wife or child. A legally enforceable right to 
maintenance at the hands of a third x)erson can- 
not mean the same thing as ability to maintain. 
It may take some years to enforce a legal right 
in a Court of law. In the meanwhile the wife or 
the child has to live. A wife under Hindu law 
has enforceable right against her husband for 
her maintenance and yet 8 . 488 enables her to 
resort to this summary remedy. When substan- 
tial issues of civil law are raised between 
the parties, their remedy lies only in the 
civil Courts. Under s. 488, a jperson having 
sufficient means and neglecting or refusing to 
maintain his wife or child unable to maintain 
itself can be ordered to pay maintenance to his 
wife and child. Though the word ‘child’ has not 
been defined in the Code it has been however 
held that a person is a child for the purposes of 
this section till he attains the age of majority : 
Hemanta Kximtxr Banei ji v. Manorama Dehi, 
62 cal. 639 : (A. I. R, (22) 1935 Cal. 488 : 36 Cr. 
li. J. 1114). Under this section, a daughter does 
not on marriage ipso facto loose her right of 
maintenance from the father. The real and only 
test is whether that child is unable to maintain 


itself. It may be that the husband himself is af 
child or too poor to maintain her. In Meenat^^ 
chi Ammal V. Muthuswaini Pillait 48 Mad, 
503 : (a. I R. (12) 1925 Mad. 491 : 20 Cr. L. J. 
732) it has been held that the father must conti- 
nue to maintain his daughter even after her mar- 
riage, if in spite of her marriage she still remains 
unable to maintain herself either because her 
husband is too poor to maintain her or for any 
other good reason. 

[3] In that case, on the application of the 
father, the Magistrate had cancelled altogether 
the maintenance allowed to the daughter on the 
ground that she was married. Krishnan J. 
observes (p. 604) ; — 

“It seems to me that the question really turns upon 
whether the altered circumstances are such that the 
child has become able to maintain herself. If she has 
become able to maintain herself by reason of her mar- 
riage and ceased to depend on the original maintenance, 

I would be prepared to bold that the cancellation under 
S. 489, Criminal P. C. would be the proper order to make, 
but if, In spite of her marriage, the girl still remains 
unable to maintain herself either because her husband 
is too poor to maintain her or for any other good rea- 
son, the father’s liability to maintain the child would 
still exist under section 488.” 

[4] The learned Judge set aside the order and 
sent the case back to the Magistrate for passing 
fresh orders in the light of the above observa- 
tions. 

[6] The learned Magistrate in this case no 
doubt refers to Meenatchi Amiual v. MutJiu- 
swami Pillai, 48 Mad. 50S : (A. i. K. ( 12 ) 1925 
Mad. 491 : 26 Cr. L. J. 732) but he has failed to 
find out as to whether the daughter is living 
with her husband or whether she still remains 
unable to maintain herself. 

[6] We, therefore, set aside the order direct- 
ing the applicant to pay maintenance to his 
married daughter and send back the case to the 
learned Magistrate to pass fresh orders after as- 
certaining w'hether in spite of her marriage she 
is still unable to maintain herself, either because 
her husband is too poor to maintain her or for 
any other good reason. 

R.G.d. 0rde7‘ set aside, 

A. I. R. (36) 1949 Bombay 37 [C, N, 11,] 

Sen and Jahagirdar JJ. 

Bashan Madar Korhu — Applica^it V. Em~ 
per or. 

Criminal Revn. App. No. 20 of 1948, Decided on 

4th February 1948, from order of Dist. Magistrate, 
bholapur. 

(a) Bombay Public Security Measures Act (VI [6] 
of 1947), S. 2 (l)(a) and S.2 (4)— Sub-ss. (IKa) and 
(4) have to be read together — District Magistrate 
cannot pass order under S, 2 (4) detaining person 
in jail situated outside his territorial jurisdiction 
— Such order cannot be validated by Government. 

Sub-section (4) of S. 2 has to be read with S. 2(1) (a). 
An order passed under S. 2 (1) (a) if it merely says 
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that a certain person be detained would be incomplete 
and unenforceable unless some place of detention is 
mentioned therein, and though under S. 2 the two 
orders can be separately passed, still the orders passed 
under 8. 2 (1) (a) and 8. 2 (4) have got to be read to- 
gether and they form one order and they cannot be 

separated. 

Thus, where the District Magistrate of Sholapur pos- 
ses an order under S. 2 (4) detaining a person in the 
Yerayada Jail in the Poona District, the order is with- 
out jurisdiction, in view of the Notification No. 671, 
dated 26th April 1947, under which the powers have to 
be exercised by the District Magistrate within the juris- 
diction. Such an order cannot be separated from the 
one passed under S. 2 (1) fa). Such an illegal order can- 
not be revalidated under S. 2 (4) by the Government. 
Cr Appln. Nos. 660 to 662 of 1947 (Bom), Foil. [Para 4] 

(b) Bombay Public Security Measures Act (VI [6] 
of 1947), S. 2 — Order under, stating detenu was 

acting prejudicial to public safety of Sholapur city 

Order under S, 3 giving grounds having no connec- 
tion with tranquillity of city of Sholapur Order 

of detention held bad. 

Whoro the District Magistrate had not applied his 
mind to the facts of the case at the time when he sign- 
ed the order of detention under S. 2 (1) (a), inasmuch 
as the order passed under S. 2 stated that the detenu 
was acting in a manner prejudicial to the public safety, 
etc., of the Sholapur city, but the grounds mentioned 
HI the order passed under S. 3 had no connection what- 
soever with the tranquillity of the city of Sholapur : 

Held that the order of detention w*n8 bad. [Para 5J 

(c) Bombay Public Security Measures Act (VI [6] 
of 1947), Ss. 2 and 3 — Detention of person without 
showing order under S. 2 (1) (a) for some days, de- 
precated. 

Detention of person without being shown an order of 
detention for some days and then serving upon him not 
an order of detention under S. 2 (l)(a)but a notice under 
b. 3 setting forth grounds of detention, deprecated. 

[Para 6] 

A. A. Peerbhoy and V. H. Ka7nat~.{ov Applicant. 

o. B.Jatharj Assistant Govcrinnciit Pleader for 
the Government Pleader — for the Crown. 

Jahagirdar J — This is an application made 
under 8. 491, Criminal P. C.. by the brother-in- 
law of the detenu, Shaikhlal Shamsooddin Kob* 
wal praying that the order of detention passed 
against him by the District Magistrate of Shola- 
pur on 25th November 1947, be set aside and that 
he be ordered to be released. The facts of the 
cose are briefly these: 

[2] The detenu is a resident of Tadavale, in 
taluka Barsi, District Sholapur. He was arrested 
on 22nd November 1947, at Tadavale, was brought 
to Sholapur and was kept in Sholapur jail from 
25th November 1947 to 2nd December 1947. It is the 
case of the detenu that no order of any detention 
was shown to him at the time when he was 
arrested or when he was kept in Sholapur Jail. 
Then on 2nd December 1947, he was removed to 
Yteravda Central Prison. About 8th December 1947 , 
a copy of the notice of the grounds of detention 
under s. 3, Public Security Measures Act. dated 
25th November 1947, was served upon him. The 
notice, after setting out the grounds for deten- 
tion, stated that he had a right to make a repre- 


sentation to the District Magistrate of Sholapur 
through the Superintendent of Yeravda Central 
Prison. The present application is filed praying 
that he may be set at liberty. 

[3] Two points have been made out by Mr. 
Peerbhoy, the learned counsel for the petitioner, 
viz., that the order of detention by the learned 
District Magistrate of Sholapur requiring him 
to be detained at Yeravda is beyond his juris- 
diction and therefore null and void, and, secon- 
dly, the order is bad because the order passed 
under s. 2 says that *he is acting in a manner 
prejudicial to the public safety, the maintenance 
of public order, the tranquillity of the Sholapur 
City.’ But the grounds mentioned in the notice 
served upon him under S. 3 have nothing to do 
with the Sholapur City. The grounds mentioned 
in that notice are : 

“Your village is the last village of the border of this 
district. Your movements have been very suspicious. 
Y'^our activities these days have been prejudicial to the 
public peace, safety and convenience of this District.” 

So his contention is that the ground mentioned 
in the order of detention under s. 2 is at vari- 
ance with the grounds that are mentioned in 
the notice served upon him under s. 3, that the 
grounds are vague and that the learned District 
Magistrate has not properly applied his mind 
to the facts of the case. 

[ 4 ] Now, as regards the first jxiint, about the 
order of detention being ultra vires and beyond 
his jurisdiction, the contention is that the lear- 
ned District Magistrate has passed an order 
under s. 2 ( 1 ) (a) on 25th November 1947, that the 
detenu may be detained. On the same day he 
passed another order purporting to be passed 
under S. 2, sub-s. ( 4 ), directing that the detenu 
shall be detained in Yeravda Central Prison. A 
third order is passed on the same day under s. 3 
intimating to him the grounds of detention and 
informing him that he has a right to make a 
representation to him against that order through 
the Superintendent of Yeravda Prison. So, if 
these orders are read together, it is clear that the 
District Magistrate of Sholapur has ordered the 
detention of the detenu at Yeravda which is out- 
side his jurisdiction. The Notification no. G71 
dated 26th April 1947, under which the powers] 
under s. 2 have been delegated to the District 
Magistrate states that *the power shall be exer- 
cised by the District Magistrate within his own I 
jurisdiction.’ So under the Notification the Dis-| 
trict Magistrate gets his authority to pass an 
order under the section and he has got to act I 
within his own territorial jurisdiction. It is there-! 
fore clear that he cannot pass an order requiring 
the detenu to be detained at Yeravda which is 
in Poona District. But it is contended by the lear- 
ned Assistant Government Pleader that the order 
passed under s. 2 (l) (a) is separable from the 


1949 Municipal Corpn., Bombay v. I..T. Commr., Bombay Bombay 39 


order passed under S. 2 U) and that the order 
passed under S. 2(1) (a) is a valid order, though 
his order passed under S. 2 (4) may be an invalid 
order, and that at a time when the order passed 
under S, 2 (l) (a) was still in force, the Govern- 
ment have by a later order validated the deten- 
tion of the detenu at Yeravda Jail, that this last 
order is a perfectly valid order. But we think 
that this argument cannot be accepted. It is true 
that S. 2 (l) (a) does not require the District 
Magistrate to pass an order that he shall be de- 
tained at any specified place. It merely states 
that the District Magistrate, provided the circum- 
stances justify it, shall make an order directing 
that he be detained. But S. 2 (4) provides that 

“So long as there is in force in respect of any person 
an order under cl. (a) of sub-s. (1), he shall be liable to 
be removed to, and detained in, such place and under 
such conditions, including conditions as to mainten* 
ance, discipline and punishment for breaches of disci- 
pline as the Provincial Government may from time to 
time by general or special order specify.” 

So sub-s. ( 4 ) of S. 2 has got to be read with S. 2 (l) 
(a). An order passed under S. 2 (l) (a) if it mere- 
ly says that he be detained would be incomplete 
and unenforceable unless some place of detention 
is mentioned therein, and though under S. 2 the 
two orders can be separately passed, still we think 
that the orders passed under S. 2 (l) (a) and 
S. 2 ( 4 ) have got to be read together and they 
form one order, and, if that be so, the intention 
is perfectly clear that the District Magistrate, 
Sholapur, purported to pass the order detaining 
him not in Sholapur Jail but in Yeravda Jail. 
Mr. Peerbhoy has invited our attention to In 
re Baboorao Sripat Deshmukh, criminal Ap- 
plication Nos. GGO to G62 of 1947, decided on 2nd 
December 1947 by Cbagla Ag. C. J., and Gajen- 
dragadkar J. In that case the order of detention 
was passed by the District Magistrate of East 
Kbandesh and a copy of the order of detention 
was sent to the Superintendent of Nasik Jail, 
and the detenu was detained in Nasik Jail, 
and their Lordships held that such an order 
was beyond his jurisdiction and he had no 
power to detain him outside the territorial 
limits of his District. Their Lordships observe 
as follows ; 

“In all these three cases the detenus have been de- 
tained by an order of the District Magistiate at the 
Nwik Jail. Nasik is not within the jurisdiction of tho 
District Magistrate, East Kbandesh, and therefore in 
ordering their detention outside his jurisdiction he has 
exercised a power which was not delegated to him 
under the notiBcation of 26th April 1947. There is no 
doubt that the Provincial Government can detain a 
detenu anywhere within the Province, but when that 
power is exercised by an authority to whom that parti- 
cular power is delegated, the delegation is circumscribed 
by territorial considerations and the detention can only 
be within his own jurisdiction.” 

So, following this case, we hold that the order of 
Idetention passed by the District Magistrate on 


25th November 1947, is illegal. As we hold that the: 
original order passed by the District Magistrate,! 
Sholapur, was illegal, the Government have no| 
power to revalidate the same under s. 2 ( 4 ) of 
the Act. 

[ 5 ] The second point urged is that the order 
passed under S. 2 states that the detenu was act- 
ing in a manner prejudicial to the public safety, 
etc., of the Sholapur City. Now, the order, excep- 
ting the name of the detenu, is typed, including 
the place, ‘Sholapur City*. But if we turn to the 
order passed under S. 3. the grounds mentioned 
therein have no connection whatsoever with the 
tranquillity of the City of Sholapur. This itself 
clearly shows that the learned District Magis- 
trate had not even applied his mind to the facts 
of this case at the time when he signed the order 
of detention under s. 2 (l) (a). For this reason 
also the order has got to be held to be bad, 

[6] It has been brought to our notice that the 
order of detention under S. 2 (l) (a) has not 
been served upon the detenu at any time and 
he was detained without being shown any order of 
detention from 23rd November 1947 to Sfch Decem- 
ber 1947, and on 8th December 1947, what was 
served upon him was not the order of detention 
under S. 2 (l) (a) but a notice under S. 3 setting 
forth the grounds of his detention. These allega- 
tions have been made in the sworn application 
before us and they have not been contradicted 
in the affidavit of the District Magistrate, Shola- 
pur, and we think that this is not a very satis- 
factory position. The attention of the Govern- 
ment is invited to this unhappy position and it 
is hoped that such a thing will not occur again. 

[ 7 ] We, therefore, allow the application, make 
the rule absolute, and order that the detenu be 
released forthwith. The detenu is entitled to his 
costs from the Government. 

R G.D. Rule made absolute. 

A. I. B (36) 1949 Bombay 39 [G. N. 12.] 

CHAGLA C. j. AND TeNDOLKAR J. 

The Muyiicipal Corporation of Bombay — 
Assessee v. Commissioner of Income-tax^ 
Bombay City. 

Income-tax Ref. No. 5 of 1947, Decided on 23rd 
March 1948. 

Income-tax Act (1922), S. 4 (3) (iii) — Income of 
local authorities — Bombay City Corporation sup- 
plying water to Government and other persons 
outside city of Bombay — Income derived from it is 
taxable to income-tax— City of Bombay Municipal 
Act (III [3] of 1888), Ss. 88, 261. 288, 63 (k). 

Under S. 88, City of Bombay Municipal Act, the Water 
Works vest in the Municipal Corporation of the City of 
Bombay in trust for the purposes of the Act. Water is 
supplied to the City as an obligatory duty under S. 26l 
of the Aot, and to the extent that water is supplied out- 
side the City of Bombay to Government and other indivi- 
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duals, it is under the power conferred upon the Com- 
missioner under S. 288 of the Act. [Para 3] 

In supplying water to Government and other per- 
sons outside the limits of the City of Bombay the 
Municipality carries on a trade or business. [Para 4] 

The jurisdiction of the Municipal Corporation of the 
City of Bombay, is the City of Bombay. Its jurisdic- 
tion does not extend outside that area merely because 
it owns properties outside the area. Because the water 
works which are situated outside the limits of Bombay 
are the property of the Municipality, and because the 
water is supplied from the meter situated on that pro- 
perty. the supply of water cannot be said to be within 
the jurisdictional area of the Municipality. Therefore, the 
activity carried on by the Municipality does not fall 
within the exemption mentioned in sub*cl, (iii) of S. 4 
(3), and, therefore, the income derived by the Munici- 
pality is liable to tax. [Para 5] 

C. K. Daphtary, Advocate-General and Sir Jam- 
shedji Kanga — for Assessee. 

Q, N, Joshi and It. J, Kolah — for Commissioner of 
Income-tax. 

Chagla C. j. 1 lie assessee in this case is 
the Municipal Corporation of the City of Bom. 
bay, and in the year of account 1938-39 the Cor- 
poration supplied water outside the City of 
Bombay to Government and other persons. The 
total receipts from this supply amounted to Rs. 
4,12,360, and the question is whether the income 
derived by the Corporation by the supply of 
water is subject to tax. This water was supplied 
from the Municipal water works situated out- 
side the City of Bombay on property belonging 
to the Corporation and the supply was metered 
at the water works. The Municipal Corporation’s 
contention is that the surplus of receipt over 
expenditure with regard to this supply is exempt 
from income-tax under s. 4. (8) (iii), Income-tax 
Act. 

[2] Xow, 3ub-s. (3) of S. 4 contains various 
kinds of incomes which are not to be included 
in the total income of the person receiving it, 
and one of those kinds of income is the one 
mentioned in sub cl. (iii) of that sub section which 
is the income of local authorities. But the exemp- 
tion does not apply to the income of local autho- 
rities if (i) that is derived from a trade or 
business, ( 2 ) that income arises from the supply 
of commodity or services, and (3) if the supply 
of the commodity or service is outside tlie 
jurisdictional area of the local authority. 

[ 3 ] Turning to the scheme of the Municipal 
Act, S. 1 provides that the Act extends only to 
the City of Bombay except as otherwise expres- 
sly provided by the Act itself. Then Chapter 
III sets out the duties and powers of the Muni- 
cipal authorities, some are obligatory and the 
others are discretionary, and s. 61 contains 
those duties which are obligatory upon the 
Municipal an thori-ties, and sub- cl. (b) of 8. 61 
refers to the construction and maintenance of 
works and means for providing a supply of 
water for public and private purposes. There- 


fore, this is one of the obligatory duties of the 
Municipal Corporation. Section 63 deals with 
matters which in their discretion the Corpora- 
tion may piovide and I may refer to one of 
these which is mentioned in sub-cl. (k) '*any 
measure not hereinbefore specifically named, 
likely to promote public safety, health, conve- 
nience or instruction.” Section 87 gives the power 
to the Corporation to acquire and hold movable 
and immovable property, whether within or 
without the limits of the City, and S. 88 provi- 
des that all property held by the CoriX)ration is 
vested in it in trust for the purposes of the 
]\Iunicipal Act. Chapter x deals with water sup- 
ply and S. 261 provides for the supiiy of water 
to the City of Bombay and S. 262 provides that 
the Municipal w’ater- works shall be managed and 
kept in repair by the Municipal Commissioner. 
Section 288 gives the power to the Commissioner 
to supply w^ater from a municipal water- w^ork 
to any local authority or person without the 
City on such terms as to payment and as to the 
period and conditions of supply as shall be, either 
generally or spGcialI 5 ^ approved by the Corpo-. 
ration. Therefore, it is clear that the water- works 
vest in the Municipality in trust for the puiqx)-* 
ses of the Act. Water is supplied to the City as 
. an obligatory duty under S. 261 of the Act, and to 
the extent that w^ater is suiiplied outside the 
City of Bombay to Government and other in-' 
dividuals, it is under the power conferred upon 
the Commissioner under S. 288 of the Act. 

[ 4 ] The first question that arises is whether 
in supplying water to Government and other per- 
sons outside the limits of the City of Bom- 
bay the Municipality is doing any trade or 
business. A trade or business is an operation 
from which income or j)rofits can l^e derived. 
That operation must have certain method and 
continuity about it, and there can be no doubt 
that the Municipality has been deriving income 
from supplying w'ater to Government and other 
individuals outside the City of Bombay. There- 
fore, this operation of the Municipality must be 
characterised as the carrying on of a trade or 
business. There is no doubt that the income ari- 
ses from the supply of a commodity or service 
because the Municipality as the local authority 
supplies w'ater to Government and other indi- 
viduals. 

% 

[ 5 ] The third question is whether this supply 
is outside its jurisdictional area. The jurisdiction, 
of the Municipality is the City of Bombay. Its! 
jurisdiction does not extend outside that area 
merely because it owns properties outside the 
area. It is perfectly true that the water-works 
which are situated outside the limits of Bombay 
are the property of the Municipality, and the 
Advocate- GeneraBs contention is that inasmuch^ 
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as the water is supplied from the meter situated 
on the property of the Municipality, the supply 
of water is within the jurisdictional area of the 
Municipality. We art unable to accept that con- 
itention, because the mere owning of property 
does not extend the jurisdiction of the Bombay 
Municipality, That jurisdiction essentially is con- 
fined to the limits of the City of Bombay. It 
has also been contended by the Advocate-General 
that in doing what it has done the Bombay Munici- 
pality has discharged a discretionary duty cast 
upon it by the statute and to that extent it has 
been doing a Municipal function and not doing 
trade or business. It is suggested that the supply 
of water falls within s. 63 (k) as constituting a 
measure for the promotion of public health and 
convenience. In my opinion the whole of chap. 
HI which deals with duties and i)Owers of the 
Municipal authorities deals with those duties and 
powers which are to be discharged by the Muni- 
cipal authorities within the jurisdiction of the 
Municipality, viz., within the limits of the City 
of Bombay. These obligatory and discretionary 
duties of the Corporation are not to be discharg- 
ed outside the limits of the City. It is only under 
S. 288 which, as I have pointed out earlier, falls 
under chap, x which specifically deals with 
water supply that the Commissioner is empower- 
ed to supply water to any local authority or per- 
son outside the city limits. But that power which 
is conferred under S. 288 cannot be looked upon 
either as an obligatory or a discretionary duty 
cast upon the Corporation. Therefore, the acti- 
vity carried on by the Municipality does not fall 
within the exemption mentioned in sub-cl. (iii) 
of s. 4 (3), and, therefore, the income derived by 
the Municipality is liable to tax. The answer to 
the question, therefore, will bo in tlie negative. 
The assessee to pay the costs. 

[6] Tendolkar J I agree. 

Anstver accordingly. 


x\ . J.O 
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FULL BENCH 

Chagla C. J., Bavdekar and Gajen 

dragadkar JJ. 

Eviyeror v. Peter D'souza. 

0^ 1947, Decidec 
T./ 1948, referred by Sen and Jabagirdar 

[5] of 1878), S. 43 
1 Bombay Act XXIX [29] of 1947 

Cn^^rt ? f^cndment — It is not obligatory u 
^urt to impose upon accused sentences of t 
imprisonment and fine. 

amendment made in S. 43, Bom 
Ab^n Act, by Bombay Act XXIX [29] of 194' 
that on a conviction, the accused is not necessarily 
^ punished with the imprisonment of six months i 
with fine; but he is 'punishable’ or liable to be punis 


with imprisonment and with fine. The word ‘punisha- 
ble’ imports discretion, and it is left to the discretion of 
the Coart to impose a sentence of imprisonment or a 
sentence of fine or both. And as the words 'such im- 
prisonment and fine* occurring in the proviso refer to 
the preceding clause, they also indicate that the sen- 
tence is left to the discretion of the Court. It is not, 
therefore, obligatory upon the Court to impose upon the 
accused both the sentence of imprisonment and the sen- 
tence of fine. [Paras 1, 2] 

S. G, Faiwardhan^ Governvieni Pleader 

— lor the Crown. 

Chagla C. J. — The case referred to us to this 
Full Bench raises a very short question of construc- 
tion of S. 43 of the Abkari Act. Section 43 of the 
Act before it was amended contained the penal 
provision in the following terms ; 

"Shall, on conviction, be punished for each such 
offence with imprisonment for a term which may extend 
to six months, or with fine which may extend to on© 
thousand rupees, or with both.” 

The amendment altered the penal provision to 
read as follows : 

"Shall, on conviction, be punishable for the first 
offence with imprisonment for a term which may extend 
to six months and with fine which may extend to 
Rs. 1000 : 

Provided that in the absence of special reasons to the 
contrary to be mentioned in the judgment of the Court, 
such imprisonment shall not be less than three months 
and fine shall not be less than Hs. 500." 

Now, it is contended by the Government Pleader 
that, inasmuch as the word “or” has been re- 
placed by “and” the sentence for the first ofi'ence 
has been made cumulative. In other words, it 
is obligatory upon the Court to impose upon the 
accused both the sentence of imprisonment and 
the sentence of fine. Although the Legislature 
has altered "or” to “and,” it is also significant 
that it has altered the expression “punished” for 
the expression "punishable.” Therefore, on al 

* i 

conviction, the accused is not necessarily to be 
punished with the imprisonment of six months 
and with a fine ; but he is punishable, or liable 
to be punished, with imprisonment of six months 
and with fine which may extend to Rs. 1000. 
Therefore, “punishable” imports discretion, and 
it is left to the discretion of the Court to impose 
a sentence of imprisonment or a sentence of fine 
or both. “Imprisonment and fine” in this con- 
text must and does mean “imprisonment and/or 
fine.” 

[ 2 ] The Government Pleader emphasises the 
fact^ that in the subsequent clause, which lays 
down the minimum sentence to be imposed, the 
expression “and” again occurs, and according to 
him the object of the Legislature was that the 
minimum sentences to be inflicted should be 
both that of imprisonment and of tine. As 
regards imprisonment, the minimum should be 
three months, and as regards fine the minimum 
should be rs, 500. But in the latter clause the 
phrase used is "such imprisonment shall not be less 
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than three months and fine shall not be less than 
Rs. 600.” Therefore, in order to construe ‘‘such 
imprisonment and fine” we have got to refer to 
the preceding clause, and, as I have pointed out, 
in the preceding clause the sentence is left to the 
, discretion of the Court, whether to inflict im- 
prisonment, or to inflict fine or both. 

[3] If it is at all necessary, we may look at 
the analogous provision with regard to punish- 
ment to be found in s. 302, Penal Code. There 
the sentence for murder is death or transporta- 
tion for life. The expression used is “shall be 
punished with death, or transportation for life.” 
That makes it obligatory upon the Court, when 
a man has been convicted of murder, to punish 
him with death or transportation for life; and 
then the sentence that follows is "and shall also 
be liable to fine.” That makes a fine discre- 
tionary, because it is left to the discretion of 
the Court whether to inflict a fine or not. Fine 
is not cumulative with death or with transporta- 
tion for life. 

[4] Similarly, here, the imprisonment of six 
months and the fine of Rs. 1000 are not cumula- 
tive sentences, but sentences to be inflicted ac- 
cording to the discretion of the Court. 

[5] The Government Pleader argues that if 
this be the construction, the amendment of the 
Act has brought about no change whatsoever. 
That is not correct, because, whereas before the 
Court had full discretion to impose any sentence 
of imprisonment or to inflict any fine, now the 
discretion is cut down in the case of imprison- 
ment to three months and in the case of fine to 
Bs. 500, unless the Court for special reasons to be 
recorded in the judgment takes a different view. 

[6] Therefore, in our opinion, it is not obliga- 
tory upon the Court to inflict both the sentence 
of imprisonment and the sentence of fine, 

v.s.E. Ansvotr accordingly, 

A. I. R. (36) 1949 Bombay 42 [G, N, 14,] 
Chagla C. J. and Tendolkah J, 

Kavasji Pestonji Dalai — Plaintiff v. 
Enstomji Sorabji Jamadar and another — 
Defendants, 

O. C. J. Suit No. 385 of 1946, Decided on 6th April 
1948. 

(a) Bombay Rents, Hotel and Lodging House 
Rates (Control) Act (LVII [57] of 1947), Ss. 28, 29 
and 50 — Ordinary original jurisdiction of High 
Court is alone taken away — But Extra-ordinary 
Original Jurisdiction and revisional powers left in 
tact — It is within powers of Provincial Legislature 
to take away Ordinary original jurisdiction — 
Government of India Act (1935), S. 224, Sch. 7, 
List 2, items 2 and 21, and List 3 item 4. 

What is affected by S. 28 is the Ordinary Original 
Civil jurisdiction of the High Court. The revisional 
power of the High Court has in no way been affected 
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and the power given to the High Court under CL 13, 
Letters Patent, to remove and to try and determine 
any suit falling within the jurisdiction of the lower 
Courts also remains unaffected. Thus, though the 
High Court has ceased to possess ordinary original 
jurisdiction with regard to suits between a landlord 
and tenant which were cognisable by it under CL 12, 
Letters Patent, its Extra-ordinary original civil 
jurisdiction under CL 13, Letters Patent and its revi- 
sional powers under S. 115, Civil P. C., are otherwise 
continued as before and have been in no way affected 
or modified. [Para 4] 

Assuming that the High Court has still got the 
power of judicial interference under S. 224, Govern- 
ment of India Act, Ss. 28, 29 and 50 do not in any 
way affect that power. [Paras 11, 31] 

It is within the powers of the Provincial Legislature 
to deprive the High Court of its original civil juris- 
diction in matters dealt with in the Bombay Act 
LVfl [57] of 1947. The subject-matter of the Act 
falls within item 21 in List 2. Item 2 in the same 
List deals with jurisdiction and powers of all Courts, 
except the Federal Court with respect to any of the 
matters in this List, and the Provincial Legislature 
can affect the jurisdiction and power of the High 
Court with respect to questions relating to tenancy 
legislation. Civil Procedure falls in List 3 being item 4. 
Within its own domain although the Provincial 
Legislature is the creature of the Government of India 
Act, it is supreme and sovereign. [Paras 5, 23] 

Merely to pass a law with regard to tenancy legis- 
lation and to confer jurisdiction upon certain Courts 
and take away the jurisdiction of the High Court is 
not something so outrageous, as to say that the 
attempt of the Provincial Legislature is gradually to 
deprive the High Court of its original jurisdiction in 
respect of various classes of cacea so that ultimately its 
powers should become truncated and its prestige should 
disappear, especially when the High Court continues 
to retain its power and jurisdiction unimpaired and 
unaffected to exercise its revisional power and also its 
Extra-ordinary original jurisdiction. Whether it is 
right or wrong for the Legislature to confer such vast 
powers upon a Court of summary jurisdiction is 
entirely a matter for Government and for the Legisla- 
ture, [Para 20] 

As regards the powers of the Provincial Legislature 
to affect the powers of the High Court under Letters 
Patent, although CL 44 permitted only the Central 
Legislature to amend the Letters Patent, after the 
passing of the Government of India Act, 1935, it was 
the appropriate Legislature which was given that 
power and under the Government of India Act, 1935, 
the only appropriate Legislature which can modify or 
alter the Letters Patent is the Provincial Legislature 
with regard to those matters which fall within its 
competence, and if the matter is tenancy legislation 
then the jurisdiction of the High Court can only be 
affected by the Provincial Legislature, [Para 15] 

As a result of the passing of the Bombay Act LVII 
[57] of 1947, the Small Cause Court may get jurisdic- 
tion to try suits involving questions of title. This may 
be a valid criticism against this legislation but a 
Legislature which is sovereign is not bound to exercise 
its power with discretion, and it is not for the Court to 
consider the wisdom, the expediency or the policy of 
the legislation that it may enact. The only question 
that the Court has to consider is whether the legisla- 
tion is within the legislative competency of the Legis- 
lature. [Para 6] 

(b) Government of India Act (1935), S. 224 (2) — 
Prohibition refers to judgments not otherwise 
subject to appeal or revision to High Court. 
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The prohibition under Bub^s. (2) of S. 224 only refers 
to those judgments of an inferior Court which are not 
otherwise subject to appeal or revision to the High 
Court. The prohibition cannot and does not apply to 
judgments which are subject to appeal or revision. If, 
S, 224 (1) gave the High Court the power of judicial 
interference, that power obviously has not been wholly 
taken away, but it has been taken away to the extent 
of those judgments which are not subject to appeal or 
revision. In other words, if a judgment is subject to 
appeal or revision, the High Court would still have 
the power to interfere judicially apart from and over 
and above merely dealing with those judgments in 
appeal or revision. The marginal note to tbe section 
does not control the section: Case law considered, 

[Paras 10, 27, 28, 30] 

(c) Interpretation of Statutes — Marginal note — 

Section clear and unambiguous — Marginal note 
does not control the section. [Paras 10, 27] 

(d) Bombay Rents, Hotel and Lodging House 
Rates (Control) Act (LVII [57] of 1947), S. 49 (2) 
(iii) — High Court’s powers to make rules under 

5. 224(1) (b), Government of India Act, 1935, is not 
impinged upon by S. 49 (2) (iii) — Government of 
India Act (1935), S. 224 (1) (b). 

Power of the High Court to make rules under S. 224 
(1) (b). Government of India Act is subject to an 
important proviso that such rules, forms and tables 
shall not be inconsistent with the provisions of any 
law for the time being in force, and shall require the 
previous approval of the Governor. Therefore, the very 
proviso contemplates any competent law providing for 
theee very matters and the power of the High Court is 
only to make rules which are not inconsistent with 
any law for the time being in force, and therefore it is 
perfectly competent to the Provincial Legislature to 
make rules regulating the procedure of suits to be filed 
under the Act. Consequently it cannot be said that 

6. 49 (2) (iii), Bombay Act (LVII [57] of 1947) impinges 
upon the power of the High Court under S. 224 (1) (b). 

[Para 12] 

(e) Bombay Rents, Hotel and Lodging House 
Rates (Control) Act (LVII [57] of 1947), Ss. 28, 
29 and 50 ~ Sections do not affect High Court’s 
power to transfer cases to itself — Government of 
India Act (1935), S. 225_Letters Patent (Bombay). 

1 3 1 

The power of the High Court to transfer cases to 
itself under Cl. 13, Letters Patent, remains unaffected 
and, therefore, the power of the High Court under 
y. 225, Government of India Act, has nob been in any 
sense taken away by Ss. 28, 29 and 50, Bombay Act. 

[Paras 13, 32] 

(f) Bombay Rents, Hotel and Lodging House 
Rates (Control) Act (LVII [57] of 1947), Ss. 28, 29 
and 50 — Sections do not impugn powers of Federal 
Court under Ss. 205 or 206, Government of India 
Act. 1935. 

The jurisdiction of the Federal Court, whether under 
S. 205 or S. 206, arises only on a judgment, decree or 
final order being passed by the High Court and it 
cannot possibly be suggested that Act LVII [57] of 
1947 excludes any appeal to the Federal Court from a 
decision of the High Court, since no appeal to the 
High Court lies under the Act. [Paras 16, 33, 34] 

(g) Bombay Rents, Hotel and Lodging House 
Rates (Control) Act (LVII [57] of 1947), S. 50— Is 
not ultra vires because it takes away vested right 
to appeal to Federal Court. 

Per Chagla C. J, — It is within the competence of 
the Provincial Legislature to take away the vested 


right of appeal to the Federal Court in pending cases. 
Consequently, S. 50, Bombay Act LVII [57] of 1947 
is not ultra vires because it eeeks to transfer suits 
pending before the High Court and thus deprives the 
litigants of their vested right to appeal before the 
Federal Court: A, I. R. (30) 1943 F. C. 36, Rel. on. 

[Para 19] 

Per Tendolkar J. — Depriving litigants of their right 
to go to the Federal Court in a possible contingency is 
not depriving the Federal Court of jurisdiction in any 
sense of the word. Jurisdiction of the Court and the 
right of the litigant to resort to it are two distinct 
matters. The jurisdiction of tbe Federal Court is in no 
manner afiected, because the litigants in pending suits 
have been deprived of their right to go to the Federal 
Court in a possible contingency. [Para 38] 

(h) Appeal — Right of — Pending actions — Vested 
right of appeal — Can be taken away only by 
express provisions of law. 

No litigant has any right to have bis litigation 
decided by any particular procedure and ail procedural 
laws are therefore retrospective in their character and 
affect even suits filed prior to the passing of such 
legislation. But a right of appeal which a suitor has in 
a pending action is not merely a matter of procedure. 
It is a vested right and the Legislature cannot take 
away that right retrospectively unless it does so by 
express words or necessary intendment, (1905) A. C. 
369 and A. I. R. (15) 1928 Cal. 640 (F.B.), Rel. on, 

[Para 17] 

(i) Interpretation of Statutes — Statute affecting 
jurisdiction. 

^ In dealing with a statute which affects the jurisdic- 
tion of superior Courts the jurisdiction of such Court, 
ehall not be excluded except by clear words to that 
effect. [Para 31] 

H, M. Seervai and R, J, Joshi—foi Plaintiff. 

P, P. Khamhatta and B. M, Mistry 

for Defendant 1. 

C, E, Daphtary and M, M, Desai 

for Defendant 2, 

Chagla C. J. — This is a suit filed by the 
plaintiff to eject his tenant. The defendant has 
pleaded the protection of the Rent Restriction 
Act. At the hearing of the suit before Desai J, 
attention was drawn to the relevant provisions 
of Bombay Act LVH [67] of 1947 under which 
all pending suits relating to recovery or fixing 
of rent or possession of premises to which that 
Act applied had to be transferred to and con- 
tinued before the Court of Small Causes, Bombay. 
It was then contended both by the plaintiff and 
the defendant that Ss. 28. 29 and 50 of that Act 
were ultra vires of the Provincial Legislature 
and were also repugnant to existing law and 
void and of no effect. Dtsai J. directed that the 
plaint should be amended to make the necessary 
averments and that the Province of Bombay 
should bo made a party to the suit. Consequently 
the plaint was amended and para. 12A was added 
containing the relevant averments and the Pro- 
vince of Bombay was made a party defendant 
to the suit. As the questions raised were of con- 
siderable importance, Desai J. requested me to 
constitute a Divisional Bench to bear the suit. 
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I thereupon directed that the suit should be 
placed before me and my brother Tendolkar J. 
and it has now come on for hearing. 

[2] The contention that Ss. 28, 29 and 50 of 
Act LVII [57] of 1947 were repugnant to any 
existing law and, therefore, void and of no effect 
was not pressed at the hearing and in fact given 
up. Therefore, two of the three preliminary 
issues which arise survive and have to be con- 
sidered by us, and these are whether Ss. 28, 29 
and 60 are ultra vires of the Provincial Legis- 
lature and whether this Court has jurisdiction 
to try the suit. 

[3] Act LVII [57] of 1947 is an amending and 
consolidating Act relating to the control of rents 
and repairs to certain premises and of rates of 
hotels and lodging houses and of evictions. In 
order to determine whether the impugned SB. 28, 
29 and 50 are ultra vires of the Provincial 
Legislature, we have to consider not the form of 
these sections but their pith and substance. The 
effect of these sections is that in Greater Bombay, 
the Court of Small Causes, and elsewhere in the 
Province, the Court of the Civil Judge (Junior 
Livision) are constituted the sole Courts for try- 
ing suits or proceedings between a landlord and 
tenant relating to the recovery of rent or pos- 
session of any premises and of deciding any 
application made under the Act and for dealing 
with any claim or question arising out of the 
Act. It is provided that an appeal shall lie in 
Greater Bombay from a decree or order made 
by the Court of Small Causes to a Bench of two 
Judges of the same Court which Bench is not to 
include the Judge who passed such decree or 
order and elsewhere an appeal is provided to 
the District Court from a decree or order made 
by a Civil Judge. It is also provided that all 
suits and proceedings other than execution pro- 
ceedings and appeals of the nature cognisable 
by the Small Cause Court and the Court of the 
Civil Judge (Junior Division) under S. 28 pend- 
ing in any Court are to be transferred to and 
continued before those Courts. 

[4] As I read S. 28, it deals with original suits 
or proceedings or applications between a land- 
lord and a tenant and this section requires that 
they have to be filed either in the Court of Small 
Causes in Greater Bombay or in the Court of 
the Civil Judge (Junior Division) elsewhere. 
Therefore, it is clear that as far as the High 
Court is concerned, where it bad jurisdiction 
before to entertain such suits, proceedings or ap- 
plications, that jurisdiction has been taken away. 
The prohibition against Courts other than the 
Court of Small Causes and the Court of the Civil 
Judge (Junior Division) to deal with any claim 
or question arising out of the Act or any of its 
provisions refers only to my mind to such claims 


or questions arising in suits, proceedings or ap- 
plications. What is, therefore, affected is the; 
ordinary original civil jurisdiction of this Court.j 
This argument receives further support from 
considering the provisions of S. 29 which deals 
with appeals W'hile s, 28 deals with original 
hearing. It is to be noted that any revision that 
may lie from any order or decree passed by the 
Court of Small Causes or the Court of the Civil 
Judge (Junior Division) is not barred under the 
Act and, therefore, it is again clear that the 
revisional power of the High Court has in no 
way been affected. Both the Court of Small 
Causes and the Court of the Civil Judge (Junior 
Division) are Courts subject to the superinten- 
dence of the High Court and the power given to 
the High Court under cl. 13. Letters Patent, to 
remove and to try and determine any suit fall- 
ing within the jurisdiction of either of these 
Courts also remains unaffected. To sum up, the 
High Court has ceased to possess ordinary ori- 
ginal jurisdiction with regard to suits between 
a landlord and tenant which were cognisable by 
it under cl. 12, Letters Patent, but its extra- 
ordinary original civil jurisdiction under cl. 13, 
Letters Patent, and its revisional powers under 
S. 115 of the Code are otherwise continued as 
before and have been in no way affected or 
modified. To my mind, the contention of Mr. 
Seervai that the High Court is debarred from 
dealing with any claim or question arising out 
of the Act or any of its provisions, how'ever such 
claim or question may arise or in whatever pro- 
ceeding, is untenable, “To deal with such claim 
or question” must be read w’ith reference to 
“any such suit, proceeding or application.” and 
the prohibition only applies to “such suit, pro- 
ceeding or application.” The Legislature has 
provided no prohibition against the High Court 
dealing with such claim or question otherwise 
than in the exercise of its ordinary original civil 
jurisdiction. The very fact that under S. 60 exe- 
cution proceedings and appeals are allowed to 
continue before the High Court, if they were 
already pending, clearly show’s that the prohibi- 
tion is not a total prohibition but only of a 
restricted character. 

[5] The^short question that therefore arises is 
whether the Provincial Legislature has the power 
to deprive the High Court of its original civil 
jurisdiction in certain stated matters. The 
scheme of the Government. of India Act, 1935. is 
to distribute legislative powers between the Cen- 
tral and Provincial Legislatures. Schedule 7 to 
the Act contains three Lists : List i enumerates 
matters with respect to which the Federal Legis- 
lature has the sole power to make laws ; List li 
enumerates matters with respect to which the 
Provincial Legislature has the sole power to 
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legislate; and List III enumerates subjects in res- 
pect of which both the Federal Legislature and 
the Provincial Legislature have the power to 
make laws. In case of conflict or overlapping, 
List I prevails over List li and List iir prevails 
over List li. Item No. 21 in List II deals among 
other things with land, that is to say, rights in 
or over land, land tenures, including the relation 
of landlord and tenant, and the collection of rents, 
and it is not disputed that the subject-matter 
of Act LVII [57] of 1947 falls within this item. 
Item NO. 2 in the same List deals with jurisdic- 
tion and powers of all Courts, except the Federal 
Court with respect to any of the matters in this 
■List, and it is also not disputed that the Provin- 
cial Legislature can affect the jurisdiction and 
power of the High Court with respect to ques- 
tions relating to tenancy legislation. Civil Pro- 
cedure falls in List III being item 4. It is also 
now well settled that within its own domain 
although the Provincial Legislature is the crea- 
ture of the Government of India Act, it is 
^supreme and sovereign. 

[6j Mr. Seervai has forcefully and eloquently 
emphasised the fact that the result of this legis- 
lation would be to confer upon the Small Causes 
Court jurisdiction to try suits which may involve 
'questions of title, that the Small Cause Court is 
a Court of summary jurisdiction and that it is 
not suited or equipped to try suits of such a 
nature, that the jurisdiction of the High Court 
has been completely excluded and a litigant 
has not even the right to come in appeal to the 
High Court, and that for the first time the Court 
of Small Causes has been constituted a Court of 
Appeal in landlord and tenant suits. All this 
may be very valid criticism a^aiust this 
legislation which we are considering, but a Legis- 
lature which is sovereign is not bound to exer- 
cise its power with discretion, and it is not for 
the Court to consider the wisdom, the expedi- 
ency or the policy of the legislation that it may 
enact. The only question that the Court has to 
consider is whether the legislation is within the 
legislative competency of the Legislature. 

[7] It is contended that the Provincial Legis- 
lature cannot in any way affect the provisions 
of the Government of India Act, 1935, and that 
the legislation we are considering has affected 
68. 224 and 225 of that Act. Section 224 confers 
the power of superintendence upon the High 
Court over all Courts subject to its appellate 
jurisdiction. It then enumerates the various 
things that the High Court can do in the exercise 
of such power and sub- cl. (2) provides that 
“nothing in this section shall be construed as 
giving to a High Court any jurisdiction to ques- 
tion any judgment of any inferior Court which 
is not otherwise subject to appeal or revision." 


There was a similar provision in the High 
Courts Act of 1861, S. 15, and the Government 
of India Act. 1916, S. 107. Section 224 has been 
enacted with three alterations in 8, 15, High 
Courts Act and s. 107, Government of India Act, 
1915. These three alterations are that the mar- 
ginal note in s. 107 which was “Powers of High 
Courts with respect to subordinate Courts" has 
been altered to “Administrative functions of 
High Courts," that sub-cl. (h) in S. 107 which 
referred to. “the power of the High Court to 
transfer any suit or appeal” has been omitted, 
and sub-cl. (2) has been added to the section. 
The view taken by this High Court before the 
section was amended and enacted in its new 
form in the Government of India Act, 1935, was 
that it gave the power to this Court of judicial 
interference. A Special Bench consisting of Sir 
John Beaumont, C. J., Broomfield and Nanavati 
JJ., were considering the powers of the Special 
Courts in Emperor v. Balkrishna Phansalkar, 
34 BOm. L. R. 1523 ; (A. I. R. (20) 1933 Bom. 1 : 34 
cr. L. J. 199 s. B.), set up by the Emergency 
Powers Ordinance passed by the Governor- 
General, and the question that arose was whe- 
ther this Court had the power to entertain a 
revisional application from an order of the 
Special Court, and the Court held that as the 
right of appeal was provided in certain cases 
from the Special Courts, these Courts were under 
the superintendence of the High Court and the 
High Court had the power to interfere judicially 
under S. 107, Government of India Act. Sir John 
Beaumont says (p. 1515) : 

“Under S. 107 the High Court has superintendence 
over all Courts for the time being subject to its appel- 
late jurisdiction. It is not disputed that rights of supe- 
rintendence include not only superintendence on 
administrative points, but superintendence on the 
judicial side too, and that under its power of superinten- 
dence the High Court can correct any error in a judg- 
ment of a Court subject to its appellate jurisdiction.” 

[8] In Emperor v. J amnadas Nathji, 39 
Bom. L. R. 82 : (A. I. R. (24) 1937 Bom. 153 : 38 
Cr. L. J. 603) Broomfield and Sen JJ. invoked 
their jurisdiction under S. 107 to reverse a con- 
viction which was wrong on the face of it. In 
that case a party who could have appealed had 
not appealed and therefore no application by 
him in revision could be entertained by the High 
Court. But in order to prevent an obvious mis- 
carriage of justice the Court interfered. 

• [9] It is contended by the Advocate-General 
that whatever the position might have been prior 
to the Government of India Act. 1935, the posi- 
tion now is that S. 224 is confined to the admi- 
nistrative functions of High Courts and does not 
give them any right of fudieial interference. 
Attention in the first place is drawn to the 
marginal note, then it is pointed out that the 
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power of the High Court to transfer suits and 
appeals has been advisedly omitted and a new 
sub-s. (2) is added which precludes the High 
Court from questioning any judgment of any 

inferior Court which is not otherwise subject to 
appeal or revision. 

[ 10 ] With regard to the marginal note, it is 
clear that it cannot control the construction of 
the section if the words used are clear and un- 
ambiguous. With regard to the omission of the 
power to transfer suits and appeals, it was obvi- 
ously unnecessary to embody that power in this 
section, because that finds an appropriate place 
both in the Letters Patent and in the Procedure 
Codes. The prohibition under sub-s. (2) only 
refers to those judgments of an inferior Court 
which are not otherwise subject to appeal or 
revision to the High Court. Put the prohibition 
cannot and does not apply to judgments which 
are subject to appeal or revision. If s. 224 (1) 
gave the High Court the power of judicial inter- 
ference, that power obviously has not been wholly 
taken away, but it has been taken away to the 
extent of those judgments which are not subject 
to appeal or revision. In other words, if a judg- 
ment is subject to appeal or revision, it seems 
that the High Court would still have the power 
to interfere judicially apart from and over and 
above merely dealing with those judgments in 
appeal or revision. But for such a power the 
High Court could not have interfered in the case 
to which I have just referred, ETupevor v, 
Jamnadas Nathji, (39 Bom. L. R. 82 : A.I.R, ( 24 ) 

1937 Bom 153 : 38 Cr. L. J, 606). Mr. Seervai has 
contended that the prohibition in sub-s. (2) 
refers to judgments of inferior Courts which are 
not subject to the appellate or reviaional juris, 
diction of the High Court. According to him if 
a Court is subject to such a jurisdiction, then 
the powers of the High Court under sub-s. (1) 
are not affected. It is impossible to accept that 
contention. It is true that the pronoun “which” 
appearing immediately after "inferior Court” 
should^ordinarily qualify that noun and not the 
noun “judgment” which comes before it. But a 
Court cannot be subject to appeal or revision, it 
is only a judgment which can be so subject, and 
therefore looking to the plain grammatical con- 
struction of sub-s. (2) “which” qualifies “judg. 
ment and^not inferior Court” the prohibition 

refers to “judgment” and not to an “inferior 
Court.” 

tllj The Advocate-General has referred us to 
several .cases which have taken the view that 
8. 224 as enacted has completely taken away the 
judicial powers of the High Court. Abdur Rah- 
man J, of the Madras High Court in In re 
Adtraju Somanna, (1938) l f. l. J. 81 : (a.i.r. (26) 

1938 Mad, 634) took the view that the power of 


the High Court to revise orders was taken away 
by the amendment of s. 107, Government of 
India Act. The Lahore High Court in Amar 
Singh V. Secy, of State, a. I. r. (25) 1938 Lah. 
442 ; (178 I. c. 292), the Nagpur High Court in 
Dattatraya v. Registrar^ Co-op. Societies^ A.i.B., 

(21) 1941 Nag. 282 : (i. L. R. 1941 Nag. 397) and 

Dattatraya v. Emperor, A. i. r. ( 31) 1944 Rag, 
286 : (46 cr. L. J. 698) and the Patna High Court 
in Eliutnath Khawas v. Dasrathi Das, A. I. R, 
(28) 1941 Pat. 544 : (42 Cr. L. J. 646), took the same 

view. But with great respect to those High Courts 
and the Judges who decided the cases, they have 
merely made a passing reference to this section 
and have not given a considered decision as to 
what is the effect of amending s. 107 in the 
manner in which it has been amended. Lokur J. 
also considered this question in Muljee Sicka 
(t Co, V. Municipal Commissioner, 41 Bom. 

L. R. 984 : (A. I. R. (26) 1939 BOm. 471). He was 
there considering along with Macklin J. the 
power of the High Court to issue a writ of 
certiorari. With very great respect to the 
learned Judge, after saying in his judgment at 
p. 988 that sub-9. (2) could not have been in- 
tended to curtail any of the powers possessed 
by the High Court before the Act of 1935 was 
passed, goes on to observe that S. 224 now deals 
merely with the administrative functions of the 
High Court as the marginal note shows. The 
marginal note was permitted to play a more 
important and significant part by the learned 
Judge than it has any right to do. I might also 
mention that cl. 15, Letters Patent excludes from 
the judgments of a single Judge which are made 
subject to appeal under that clause a sentence 
or order passed or made in the exercise of the 
power of superintendence under the provisions 
of s. 107, (Government of India Act. That 
seems to make it clear beyond any doubt that 
S. 107 conferred revisional jurisdiction upon the 
High Court in exercise of which it could pass 
a sentence or an order. But assuming that the 
High Court has still got the power of judicial 
interference under S. 224, in the view I have 
taken as to the effect of ss. 28, 29 and 50. these) 
sections do not in any way affect that power. 

[12] It has also been argued that S. 49 (2) 

(iii) gives the power to the Provincial Govern- 
ment to make rules with regard to the procedure 
to be followed in trying or hearing suits, pro- 
ceedings (including proceedings for execution of 
decrees and distress warrants), applications, 
appeals and execution of orders, and that im- 
pinges upon the power of the High Court under 
S. 224 ( 1 ) (b) to make and issue general rules 
and prescribe forms for regulating the practice 
and proceedings of such Courts. But this power 
of the High Court is subject to an important 
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proviso that such rules, forms and tables shall 1935, and no such power is given to the Pro- 


not be inconsistent with the provisions of any 
law for the time being in force, and shall require 
the previous approval of the Governor. There- 
fore, the very proviso contemplates any com- 
petent law providing for these very matters and 
the power of the High Court is only to make 
rules which are not inconsistent with any law 
for the time being in force, and therefore it is 
perfectly competent to the Provincial Legislature 
to make rules regulating the procedure of suits 
to be filed under the Act. 

[13] It is next argued that the impugned 
sections affect the power of the High Court 
under S. 225 to transfer a case to itself for trial 
which involves the questions of the validity of 
any Federal or Provincial Act. An order under 

. S. 225 can only be made on the application of 
the Advocate-General for the Province in rela- 
tion to a Provincial Act. The High Court can 
only exercise this power provided it has the 
power to transfer the particular case to itself for 
jtrial. As I have pointed out already, the pow'er 
^of the High Court to transfer cases to itself 
under cl. 13, Letters Patent remains unaffected 
and, therefore, the power of the High Court 
under S. 225 has not been in any sense taken 
away by the impugned legislation. 

[14] The interesting question was also debated 
at the Bar whether the Provincial Legislature 
has now the power to affect a section of the 
Government of India Acti It is unnecessary to 
decide that question, but I shall only notice it 
in passing. It was contended on the one hand 
by the Advocate-General that s. lio which pro- 
hibited the Central or the Provincial Legislature 
from making any law amending any provision 
of the Government of India Act has been omitted 
when the Government of India Act, 1936, was 
adapted under the Independence Act. Section 223 
is also relied upon by him as enabling the Pro- 
vincial Legislature to legislate with regard to 
the jurisdiction of the High Court in respect of 
those subjects about which it is competent to 
legislate. On the other hand, Mr. Seervai has 
relied on s. 99 of the Act which entitles the 
Provincial Legislature to make laws for the 
Province or any part thereof only subject to the 
provisions of that Act, and it is argued that 
S3. 224 and 225 constitute the provisions of the 
Act which the Provincial Legislature cannot 
affect or modify. It is also argued that the 
Provincial Legislature being the creature of the 
Constitution Act cannot amend or modify the 
Constitution Act itself, and attention is drawn 
to the fact that under the Independence Act 
power is expressly given to the Central Legisla- 
ture when sitting as Constituent Assembly to 
modify or amend the Government of India Act, 


vincial Legislature, Interesting as these questions 
are, it is unnecessary further to deal with them 
in view of our decision that neither S. 224 nor 
8. 225 is in any way affected or modified by the 
Provincial Legislature. 

[15] It is common ground that the legislation 
we are considering does affect the powers and 
jurisdiction of the High Court under the Letters 
Patent, and the question that arises is whether 
the provisions of the Letters Patent are subject 
to the legislative powers of the Provincial Legis- 
lature. Under cl. 44 they are made expressly 
subject to the legislative powers of and may be 
in all respects amended and altered by the 
Governor-General in Legislative Council and 
also by the Governor-General in Council under 
s, 71, Government of India Act, 1915, and also 
by the Governor-General in cases of emergency 
under s. 72 of that Act. Mr. Seervai’s conten- 
tion is that even now after the passing of the 
Government oi India Act, 1935, it is only the 
Central Legislature that can amend or alter the 
Letters Patent. Section 292, Government of 
India Act, 1935, provided that the existing law of 
India was to continue in force until altered or 
repealed or amended by a competent Legislature 
or other competent authority, and s. 293 provided 
for the adaptation of existing Indian laws. Both 
S3. 292 and 293 have been omitted from the 
Government of India Act as adapted, but S. 3S(3), 
Independence Act contains provisions similar 
to S. 292. But under 8 . 292 an Order was made 
known as the "Government of India (Adaptation 
of Indian Laws)” and cl. 7 of that Order provided 
that any reference by whatever form of words in 
any Indian law in force immediately before the 
commencement of that Order to an authority com- 
petent at the date of the passing of that law to 
exercise any powers or authorities, or discharge 
any functions, in any part of British India shall, 
where a corresponding new authority has been 
constituted by or under any part of the Govern- 
ment of India Act, 1935. have effect as if it were 
a reference to that new authority. Section 293 
was not made applicable to an Act of Parlia. 
ment and the expression "any law in force in 
British India was defined as including any 
Ordinance, by-law or rule or regulation having 
in British India the force of law. The Letters 
Patent are not an Act of Parliament. They 
were issued pursuant to an Act of Parliament and 

it is clear they were the law in force in British 
India lx)th when s. 293 was enacted and the 
Order. in-Council to which I have just referred 
was passed. Therefore, the position is clear that 
although cl. 44 permitted only the Central Legis. 
lature to amend the Letters Patent after the 
passing of the Government of India Act, 1935, it 
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was the appropriate Legislature which was given 
that power and under the Government of India 
Act, 1935, the only appropriate Legislature which 
can modify or alter the Letters Patent is the 
Provincial Legislature with regard to those 
matters which fall within its competence, and if 
the matter is tenancy legislation, then the juris- 
diction of the High Court can only be affected 
Iby the Provincial Legislature. The same view 
of the powers of the Provincial Legislature has 
been taken by Sir Leonard Stone and Kania J. 
in Ilirji Laxmidas v. Fernandez, 17 Bom. L. R. 
294 : (A. I.R. (32) 1945 Bom. 352). 

[16] The next point that is urged is that the 
impugned legislation excludes the jurisdiction 
of the Federal Court which it is not competent 
to the Provincial Legislature to do. The argu- 
ment briefly stated is that suits between a land- 
lord and tenant which were filed in the High 
Court could go in appeal to the appellate 
division of the High Court and from there in 
appropriate cases an appeal would lie to His 
Majesty in Council. Under Act I [1] of 1948, appel- 
late jurisdiction has been conferred upon the 
Federal Court and appeals which lay to His 
Majesty in Council now lie to the Federal Court, 
and the contention is that inasmuch as a litigant 
will not be able to file the suit in the High Court 
at all with regard to matters falling under Act 
LVII [57] of 1947, he would also be deprived of his 
ultimate right to go in appeal to the Federal 
Court. In order to appreciate this argument, it 
is necessary to consider what the jurisdiction of 
the Federal Court is. Under s. 201, Government 
of India Act it has been given certain original 
jurisdiction. Under s. 205 it is given appellate 
jurisdiction in appeals from High Courts. That 
jurisdiction is confined to cases where the High 
Court certifies that a case involves a substantial 
question of law as to the interpretation of the 
Government of India Act or any Order in Council 
made thereunder. Under 8. 206, power is given 
to the Central Legislature to enlarge its appellate 
jurisdiction by providing that appeals shall lie 
in such civil cases as may be specified from a 
judgment, decree or final order of a High Court 
and it is under the power given to it under S. 206 
that the Central Legislature passed Act I [i] of 
1943 and this Act provides that appeals would 
lie to the Federal Court from any judgment, 
decree or final order of a High Court in a civil 
case from which a direct appeal could have been 
brought to His Majesty in Council. Therefore, 
the jurisdiction of the Federal Court, whether 
under S. 205 or S. 206, arises only on a judgment, 
decree or final order being passed by the High 
Court and it cannot possibly be suggested that 
Act LVII [57] of 1947 excludes any appeal to the 
Federal Court from a decision of the High Court, 


A. I. B. 

[17] But it is argued that with regard to the 
pending suits which are sought to be transferred 
under S. 50, the litigant had a vested right of 
appeal to the Federal Court and in taking 
away that right, the jurisdiction of the Federal 
Court is excluded. It is a well-established prin.j 
ciple of law that no litigant has any right, 
to have his litigation decided by any particular 
procedure and all procedural laws are there- 1 
fore retrospective in their character and affect' 
even suits filed prior to the passing of suchl 
legislation. But a right of appeal which a suitor! 
has in a pending action is not merely a matter! 
of procedure. It is a vested right and theLegis 
lature cannot take away that right retrospectively 
unless it does so by express words or necessary 
intendment. In Colonial Sugar Refilling Com- 
pany V. Irving, (l905) A. O. 369 : (74 L. J. P. C. 
77) the right of appeal from the Supreme Court 
of Queensland to His Majesty in Council was 
taken away by the Australian Commonwealth 
Judiciary Act, 1903. That Act received the Royal 
assent on 25th August 1903, and the writ in a 
particular action was issued in the Queensland 
Court on 25th October 1902. On ith September 
1904, the Supreme Court of Queensland decided 
the action and the question that arose was whe- 
ther by the Australian Commonwealth Judiciary 
Act the losing party had lost his right to appeal 
to His Majesty in Council and the Privy Council 
held that the Australian Judiciary Act did not 
have retrospective effect and the right of that 
litigant to appeal to the Privy Council was not 
taken away. It is to be noted that the Privy 
Council conceded that such a right could have 
been taken away if a clear intention to that 
effect had been manifested in the legislation 
itself. 

, [18] A special Bench of the Calcutta High 
Court in Sadar Ali v. Dalimuddin^hO Cal 512 : 

(a. I. R. (15) 1928 Cal. 640 (P,B.) ) considered the 
effect of the amendment of the Letters Patent 
of the Calcutta High Court in 1927, which came 
into effect on 14th January 1928, whereby it was 
provided that there was no right of appeal from 
the decision of a single Judge sitting in second 
appeal in the absence of a certificate from him, 
that the case w^as a fit one for appeal, and the 
Court held that the date of presentation of a 
second appeal to the High Court was not the 
date which determined the applicability of the 
amended clause of the Letters Patent ; the 
relevant date was the date of the institution of the 
suit from which the appeal arose. Rankin C. J. 
took the view that the right of appeal arises at 
the date of the suit and that the litigant had the 
right to take the matter to the final Court of 
appeal in due course of existing law and that 
suits and appeals are all steps in the legal 
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pursuit oi a remedy connected by an intrinsic retrospective nature of the legislation. It doe 


unity. But in this case there can be no question 
that by S. 50 the Legislature has in terms taken 
away the right of those litigants whose suits are 
pending in the High Court of appeal to the High 
Court itself and perhaps ultimately to the 
Federal Court. The only question that can arise, 
therefore, is whether it was open to the Provin- 
cial Legislature to deprive a litigant of his 
vested right to appeal to the Federal Court. 

[19] Mr. Seervai argues that to deprive a 
litigant of bis right to appeal to the Federal 
Court is interfering with the jurisdiction of the 
Federal Court, because to the extent that the 
right of appeal to the Federal Court is taken 
away, the Federal Court does not have the 
jurisdiction to deal with those appeals. There 
can be no doubt that if Mr. Seervai is right, if 
the jurisdiction of the Federal Courtis interfered 
w’ith. then the Provincial Legislature is certainly 
not competent to pass any such legislation. But 
this very question arose before the Federal Court 
in Emperor v. Benoari Ball, A. I. R. (30) 1943 
F. c. 36 : (46 Or. It. J. i). It was argued before 
Varadacbariar C. J, and Zafrulla Khan and 
Howland JJ. that Ordinance ii [2] of 1942 was 
beyond the power of the Indian Legislature 
inasmuch as it affected the jurisdiction of the 
Federal Court in so far as it took away the ap- 
pellate and reviaional jurisdiction of the High 
Court. The answer given by the Federal Court 
to that argument was that all that the Constitu- 
tion Act declared about the jurisdiction of the 
Federal Court was that appeals should lie to that 
Court from the decisions of the High Court. Such 
a provision did not admit of the interpretation 
that the jurisdiction of the High Court should 
never be affected by Indian legislation because 
the indirect effect thereof might be to affect the 
number or classes of cases which might other- 
wise come up before the High Court and thus 
afford a possibility of their being carried on ap- 
peal to the Federal Court. This is exactly the 
argument now advanced before us by Mr. Seervai, 
He says that the indirect effect of this legisla- 
tion is to affect the number or classes of cases 
• which would 'otherwise have come up to the High 
Court and thereby the number of appeals that 
might go to the Federal Court has also been 
affected. Mr. Seervai has tried to distinguish 
this case by urging that the Court was not con. 
sidering pending coses but cases which might be 
tiled, and Mr. Seervai says that there is a vital 
distinction betw'een the two, because in the case 
of a pending litigation there is a vested right of 
appeal whereas there is no such vested right in 
the case of a suitor who is deprived of his right 
of appeal before he has filed his suit. But that 
distinction only emphasises the point as to the 
1949 B/7 & 8 


not detract from the decision of the Federal 
Court as to the competence of the Legislature to 
pass laws which indirectly affect appeals going 
up to Federal Court. The Provincial Legislature 
has the competence and when the Court considers 
the legislation it has passed, it has got to deter- 
mine whether the legislation is retrospective or 
not in its character. If it is retrospective, then 
it affects even the vested rights of litigants to 
appeal to the Federal Court. If it is not retros- 
pective in its nature, then although it may affect 
future litigation, it cannot affect suits which 
are already pending; and I might point out that 
in the case before Federal Court S. 5 of Ordin- 
ance II [2] of 1942 gave power to the Provincial 
Government to direct what cases should be tried 
by Special Judges and those included cases which 
were pending in the ordinary criminal Courts, 
and though the point was not expressly argued, 
in considering the question of ultra vii'es the 
Federal Court did have before it the provision 
of the Ordinance which would make it possible 
for the Provincial Government to transfer pend- 
ing cases and notwithstanding that the Federal 
Court came to the conclusion that the legislation 
was intra vires. 

[20] The last argument advanced by Mr. 
Seervai is that the effect of this legislation is to 
constitute a serious encroachment on the rights 
and powers of the High Court with the result 
that the High Court would cease to occupy that 
position which the Government of India Act 
designed it should fill. It is pointed out that 
before the Independence Act was passed, in the 
Instrument of Instructions to Governors and the * 
Governor-General it was specially provided that 
they should not assent to any bill which, if it 
became law, would so derogate from the powers 
of the High Court as to endanger the position 
in which that Court was by the Act designed to 
fill. It is contended that the High Court as much 
as the Federal Court is an essential and funda- 
mental feature of the constitution of the country 
and it can never be competent to the Provincial 
Legislature to undermine the integrity and 
authority of the High Court. Mr. Seervai says 
that the attempt of the Provincial Legislature 
is gradually to deprive the High Court of its 
original jurisdiction in respect of various classes 
of cases so that ultimately its powers should 
become truncated and its prestige should disap- 
pear. Mr. Seervai has relied on a decision of 
the Privy Council in Attorney -General for Al- 
berta V. Attorney ^ General for Canada, (19391 
A. c. 117 : (A. I. R. (26) 1939 P. C. 63). In that 
case the Privy Council had to consider the con- 
flicting claims of the Dominion and Provincial 
Legislature to legislate in Canada with regard 
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to a particular subject. Banking was a Central 
subject and taxation for the purpose of raising of 
a revenue for Provincial purposes was within the 
exclusive competence of the Provincial Legis- 
lature. The Provincial Legislature passed an 
Act which although on tbe face of it purported 
to raise revenue by taxing banks, its effect was 
practically to destroy banking institutions by 
taxing them out of existence, and the Privy 
Council held that the bill w'as merely part of a 
legislative plan to prevent the operation within 
tbe Province of banking institutions which had 
been called into existence and given the neces- 
sary powers to conduct their business by the only 
proper authority, viz., the Parliament of the 
Dominion. Mr. Seervai says that here also there 
is a plan to take away gradually the powers and 
jurisdiction of tbe High Court and Mr. Seervai 
wants us to consider other pieces of legislation 
passed by the Provincial Legislature or which it 
intends to pass affecting the jurisdiction of this 
Court. I am afraid Mr. Seervai is taking too 
gloomy a view of the whole matter. Merely to 
pass a law with regard to tenancy legislation 
and to confer jurisdiction upon certain Courts 
and take away tbe jurisdiction of the High Court 
is not something so outrageous as to call for this 
criticism especially when, as we have held, the 
High Court continues to retain its power and 
jurisdiction unimpaired and unafi'ected to exer- 
cise its revisional power and also its extraord- 
inary original jurisdiction. As I said before, it 
would be wholly wrong for the Court to go into 
questions of policy. Whether it is right or wrong 
Ifor tbe Legislature to confer such vast powers 
‘upon a Court of summary jurisdiction is entirely 
a matter for Government and for the Legislature. 
We are only concerned with the legislative com- 
petence of tbe Provincial Legislature. Whether 
the Legislature has acted wisely or not is a 
question which is not within our competence to 
consider and decide. In my opinion, therefore, 
the impugned sections are not ultra vires of the 
Provincial Legislature. 

[21] I would answer the three preliminary 
issues as follows: — No. 1 in the negative. No. 2 
given up, and No. 3 in the negative. This suit 
will therefore be transferred to the Small Cause 
Court under 8. 60 of the Act. No order as to 
costa of the hearing before us. Certificate grant- 
ed under 8. 205, Government of India Act 

[22] Tendolkar J. — This is a suit filed by 
a tenant against a sub tenant for ejectment and 
other reliefs. The suit was actually filed before 
the Bombay Rents. Hotel and Lodging House 
Rates (Control) Act (Bombay LVII 67] of 1947 ) 
became law on January 19. 1948; but when it 
came on for bearing, the position under the pro- 
viso to 8 60 of that Act was that all pending 


suits must be transferred to the Court of Small 
Causes at Bombay. Neither the plaintifif nor the 
defendant desires that this case should be so 
transferred; and they, therefore, challenge the 
validity of the said Act on the ground that 
certain provisions thereof are vltra vires the 
local Legislature. Upon this plea Desai J., be- 
fore whom the matter came up in the first in- 
stance, directed that the Province of Bombay 
should be made a party defendant in the suit in 
order that the question of tbe validity of this 
Act may be determined in this suit. As the 
question involved was of considerable importance, 
the learned Chief Justice directed that the suit 
should be tried by a Division Bench, and it has 
accordingly come up before us. 

[23] At the trial of this euit three issues were 
raised on behalf of the Province of Bombay by 

tbe Advocate General. They are as follows: 

‘*1. Whether Ss. 28. 29 and 60 of Bombay Act BVII 
[67] of 1947 are ultra vires the Provincial Legislature? 

2. Whether the said sections are repugnant to eriating 
law and void and of no effect, and if so, to what extent? 

3. Whether this Honourable Court lias jurisdiction 
to try this suit ?** 

We decided to try these issues as preliminary 
issues : The argument before us has been re- 
stricted to the first issue; and it has not been 
suggested that the provisions of Act LVii [57] of 
1947 are in any way repugnant to existing law 
although that is tbe second issue. Mr. Seervai 
for the plaintiff has submitted before ua that 
Act LVII [67] of 1947 is beyond the powers of 
the local Legislature as it affects, (1) the juris- 
diction of the High Court under 8. 224, Govern- 
ment of India Act, 1935; ( 2 ) tbe jurisdiction of 
the High Court under 8. 225 of tbe said Act ; (3) 
the jurisdiction of the Federal Court; and (4) the 
jurisdiction of the High Court under the Letters 
Patent. Before proceeding to consider these objec- 
tions. I may state that the Act which has been 
challenged is admittedly within the scope of the 
legislative authority of the local Legislature. 
The Act seeks to amend and consolidate the law 
relating to control of rents and repairs of cer- 
tain premises, rates of hotels and lodging houses 
and eviction. In that regard it prescribes the 
powers of the Courts and makes provisions for • 
the procedure to be followed by these Courts, 
The persons affected by this legislation are land- 
lords and tenants. Tbe Act is covered by items 
2 and 21 in the Provincial Legislative List, being 
Part II in the seventh schedule to the Govern- 
ment of India Act. Item 2 deals with the juris- 
diction and powers of all Courts except the 
Federal Court with respect to any of the mat- 
ters in tbe said list and item 21 deals with land 
including relations of landlord and tenant and 
collection of rents. Sc far as the Act deals with 
procedure, that is cohered by items 4 andlfi^ 
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in the Concurrent Legislative List being part III 
in the said schedule. These provisions in the 
Government of India Act have been preserved 
by S. 8, Indian Independence Act, 1947. 

[24] Taking the objections in the order in 
which Mr. Seervai has raised them, we have 
first to consider what are the powers of the 
High Court under S. 224, Government of India 
Act. It is contended by Mr. Seervai that these 
powers include a power of judicial superinten- 
dence, while, on the other hand, it is contended 
by the Advocate-General that the powers con- 
ferred on the High Court by this section are 
administrative only. 

[25] In order to determine which of these two 
contentions is correct, it is necessary to refer to 
prior legislation. Section 224, Government of 
India Act, 1935, takes the place of s. 107 of the 
earlier Government of India Act, 1915. The 
powers conferred upon the High Court by S. 107 
of that Act undoubtedly included powers of 
judicial correction as is apparent from a reference 
to cl. 16 of the Letters Patent, which refers to 
"sentence or order passed in the exercise of the 
powers of superintendence under the provisions 
of s. 307." Section 107 was considered by a 
Special Bench of this Court consisting of Be- 
aumont C. J. and Broomfield and Nanavati JJ. 
in Emperor v. Balkrishna Phansalkarj 84 Bom. 
L. li. 1623 : (A.T.R. (20) 1933 Bom, 1 : 34 Cr. L. J. 

199 (s.b).) which was a case under the Emergency 
Powers Ordinance (Ordinance li [2] of 1932). 
There were Special Courts established under 
that Ordinance and rights of appeal from the 
judgments of such Courts were conferred on the 
High Court only in a limited class of cases. The 
question for decision was whether in respect of 
other judgments of these Special Courts, they 
were subject to judicial correction by the High 
Court under s. 107. Dealing with this question 
Beaumont 0. J. observed (p. 1545) : 

“It is not disputed that rights of superintendence in- 
clude not only superintendence on administrative 
points, but superintendence on the judicial side too, 
and that under its powers of superintendence the High 
Court can correct any error in a judgment of a Court 
subject to its appellate jurisdiction/* 

The learned Chief Justice then proceeded to hold 
that the Special Courts were subject to the ap- 
pellate jurisdiction of the High Court because 
the High Court had power to bear appeals in 
some cases from these Courts, and that, if there 
was a right of appeal in any case, the Court 
from whose judgments such right of appeal was 
allowed was subject to the superintendence of 
the High Court in respect of all cases and not 
only in respect of cases in which a right of 
appeal was specifically granted. This judgment 
of the Special Bench was followed by a Division 
Bench of this Court in Emperor v. Jamna^ 


das Nathji, 39 Bom. B. R. 82 : (A.I.R. (24) 1937 
Bom 153 : 38 Or. B. J. 606). The facts of that 
casa were somewhat peculiar. Several people 
had been convicted of an offence under the Pre- 
vention of Gambling Act. Some of these persona 
filed an appeal and were acquitted. Those who 
had not appealed thereupon presented a revi- 
sion application which could not be entertained 
under S. 439( 5), Criminal P. C., because they 
had not chosen to appeal. The question was 
whether the High Court had jurisdiction to 
acquit them. Broomfield and Sen JJ. held that 
it had such jurisdiction under S. 107 and acquit- 
ted them although there was no appeal or 
revision application by them, as the High Court 
considered that the conviction was wrong on 
the face of it and that the ends of justice 
demanded their acquittal. There is no doubt, 
therefore, that S. 107 conferred upon the High 
Court a power of judicial superintendence, 
including of course a power of judicial correc- 
tion, and, so far as the decisions of this Court 
went, that power could also be exercised in 
cases where there was no right of appeal or 
revision to the High Court, provided the case 
was tried by a Court which was subject to the 
appellate jurisdiction of the High Court. 

[26] The question that we have to consider 
next is whether S. 224. Government of India Act 
has made any difference to the law. Section 224 
differs from S. 107 in three respects; firstly 
cl. (b) of S. 107 has been omitted from s. 224; 
secondly, the marginal note to S. 107 which was 
"powers of High Court with respect to sub- 
ordinate Courts" has been altered to "Admini- 
strative Functions of High Courts;" and, lastly, 
a new sub-section, sub s. (2) has been introduced 
in s. 224. 

[27] I will now proceed to consider the 
effect of these alterations on the law as it stood 
under S. 107, Government of India Act. The 
deletion of cl. (b) of s. 107 to my mind makes 
no difference to the law. That clause empowered 
the High Court to transfer cases from one Court 
to another. Quite obviously, it was omitted 
because it was wholly redundant having regard 
to the fact that powers of transfer were confer- 
red on the High Courts by the Codes of Civil 
and Criminal Procedure. Then, again, the 
change in the marginal note cannot, in my 
opinion, effect any change in the meaning to be 
given to the section, for it is clear law that a 
marginal note in an Act of Parliament does not 
control the meaning of the section. That brings 
me to Bub-3 (2) of 8 224 which is in these terms: 

“(2) Nothing in this Beotion shall be construed as 
giving to a Htgh Court any jurisrdiotion to question any 
jodp-nent of any inferior Court which is not otherwise 
subject to appeal or revision.** 
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It is contended by Mr. Seervai that the word 
which qualifies Court” and not "judgment,” 
That contention to my mind is wholly unten- 
able. I have never heard of a Court being subject 
to appeal or revision. It is only the judgment or 
order of a Court that can be subject to appeal 
or revision. In my opinion the word "w-hich” 
qualifies "judgment,” and this sub-section ex- 
eludes superintendence of the High Courts in 
'respect of judgments which are not subject to 
appeal or revision; but it does not affect the 
superintendence of the High Courts in respect 

^of judgments which are subject to appeal or 
revision. 

[2S] The Advocate-General has contended 
that this sub-section deprives the High Court of 
all powers of judicial superintendence. I cannot 
accept that contention. The sub-section in terms 
seeks to take away from the operation of sub- 
s, (1) certain classes of judgments. That in itself, 
to my mind, shows that but for this sub-section 
there would have been judgments which could 
be questioned by the High Court under its power 
of superintendence. Sub-section (l) is identical 
in terms with s. 107. Government of India Act, 
1915, except of course with regard to the dele- 
tion of cl, (b) of s. 107, and in my opinion sub- 
s. (l) includes the powder which existed under 
S. 107, Government of India Act, 1915, of judical 
superintendence and correction. By reason of 
3ub*3. (2) that power is taken aw^ay only wdth 
regard to judgments which are not subject to 
appeal or revision. 

[29] This section has come up for discussion 
in certain decisions of High Courts in India. 
The first of such cases is In re Adiraju 
Somanna, (1938) 1 P. l. j. 81 : (a. i. r. (25) 
1938 Mad. 634). That was a case of a petition for 
revision against an order passed by the District 
Judge of East Godawari declaring the petitioner 
to be a tout under the Legal Practitioners Act. 
It was contended that the order w’^as not open 
to revision by reason of s. 224 (2), Government 
of India Act. Sir Abdul Rahman J. upheld the 
contention and observed: 

‘'The amendment contained in the new Government 
of India Act makes it clear that the High Court would 
not be entitled to revise the order in question under 
S. 224 of the Act, if it is not capable of being revised 
under any other provision of law.” 

I read this to mean that if the order is not 
subject to revision, the power of judicial superin- 
tendence of the Court is not applicable. We next 
have the decision of the Lahore High Court in 
Amar Smgh v. Secy, of State, A i. R. ( 25 ) 1938 
Bah. 442 t (l78 I. c, 292). In a very brief judg- 
ment Skemp J. states (p. 442): 

“Section 224 (2) of the later Act limits High Court’s 
powers to question judgments of inferior Courts to those 
given under the ordinary law.” 


With respect to the learned Judge I am unable 
to agree. The learned Judge has thought fit to 
give no reasons why he came to that conclusion; 
but as I have pointed out above, there is in the 
High Courts a power, outside the ordinary law, 
of. judicial superintendence over decisions of 
inferior Courts, such power, for instance, as was 
exercised by this Court in Emperor v. Jamna- 
das Nathji, (39 Bom. L. B. 82 : A. i. r. (24) 
1937 Bom. 153 : 38 Cr. L. j. 606). We next have 
a decision of the Nagpur High Court, Datta^ 
traya v. Begistrar, Co op. Societies, A. i. R. 

(28) 1941 Nag. 282 : (l. L. R. (l94l) Nag. 397). In 

that case Niyogi J. held that the High Courts in 
India other than Chartered High Courts had no 
power to issue a writ of certiorari. In that con- 
nection the learned Judge considered the pro- 
visions of the Government of India Act regard- 
ing the jurisdiction of the High Courts, and in 
summarising his conclusions states (p. 287): 

“Section 224 (2), Government of India Act, denies to 
the Higb Courts jurisdiction to question any judgment 
of any inferior Court which is not otherwise subject to 
appeal or revision.” 

The next decision is Bhutnath v. Dasarathi 

Das, A. I. R. (23) 1941 Pat. 644 ; (42 Cr. L. J. 

546). The actual question decided in that case 
was that the High Court has no jurisdiction to 
expunge objectionable remarks from the judg- 
ment of an inferior Court when that judgment 
is not before the High Court to be dealt with on 
the merits. Dhavle J. in his order makes a pas- 
sing reference to s. 224 in these words (p. 546): 

” . . . . but the latest Government of India Act 
makes it perfectly clear that the superintendence given 
to the High Court under sub-s. (1) of S. 224 of the Act 
is not to be construed, see sub-s. (2), as giving to a 
Higb Court any jurisdiction to question any judgment 
of any inferior Court which is not otherwise subject to 
appeal or revision.” 

With respect, I entirely agree with this observa- 
tion. We next have the case of Dattatraya v. 
Emperor, A. i. R. (31) 1944 Nag. 286 : (46 

Cr, ij. J. 598). It was decided by a Division 
Bench consisting of Pollock and Bobde JJ. It 
was a habeas corpus application under s. 491, 
Criminal P. C. and the Court held that that sec- 
tion did not apply. Section 224, Government of 
India Act was also invoked, and in passing the 
order the learned Judges dealt with this part of 
the case and stated (p. 287): 

“But that section does not add to the appellate or 
revisional powers of the High Court as has been 
expressly stated in its sub-s. (2). So whatever appellate 
or revisional powers the High Court possesses have to 
be sought elsewhere.” 

With respect, I am unable to agree with these 
observations. We next have certain observations 
of Lokur J. in the case of Mulji Sichad Co, v. 
Municipal Commissioner, 41 Bom. L. r. 984 : 

(a, I. r. (26) 1939 Bom. 471). That was a case 
dealing with a writ of cei'tiorari where the 
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question as to whether the powers of judicial 
superintendence were preserved by S. 224, Gov- 
ernment of India Act, 1935, did not directly 
arise for decision. After setting out S. 224 (2) in 
his judgment Lokur J. observed as follows 
(p. 988): 

“This clause cannot have been intended to curtail 
any of the powers possessed by the High Courts before 
the Act of 1935 was passed. In fact S. 223 preserves 
those powers. All that sub-s. (2) of S. 224 means is that 
the High Courts cannot so interpret sub-s. (1) of that 
section as to usurp the powers which they did not 
possess before. This is clear from the expression 'not 
otherwise subject to appeal or revision.* It is true that 
this clause may throw some doubt as to whether the 
remarks made in Sholapur Municipality v. Tuljaram 
Kfi&hnasa^ (A. I. R, (18) 1931 Bom. 582 : 55 Bom. 
544) that though an order of a subordinate Court may 
not be subject to revision under S. 115, Civil P. C., it 
can be revised in the exercise of the powers of super- 
intendence conferred by S. 107, Government of India 
Act of 1915, can now hold good. All this discussion is 
more or less academical, since S. 224, Government of 
India Act of 1935 deals with the administrative func- 
tions of High Courts, as the marginal note shows.*’ 

With respect to the learned Judge, I am unable 
to find what the learned Judge considered to be 
the true interpretation of S. 224 (2). The opening 
w'ords of the above quotation indicate that the 
learned Judge thought that the powers which the 
High Court had before the Act of 1935 were not 
in any respect curtailed. If that is so, then the 
powers were as found by the Special Bench in 
Emperor v. Balkrislina Phansalkart {34 Bom. 
L. R. 1523 : A. I. R. (20) 1933 Bom. 1 : 34 Cr. 
L, J. 199 (S.B.). These certainly were not purely 
administrative powers. But the learned Judge 
ends by saying that S. 224 deals with adminis- 
trative functions only. Again in doing so, the 
learned Judge relies on the marginal note to 
the section as authority for that proposition, 
which it is not open to a Court to do, because 
it is well-established law that the marginal 
note does not control the meaning of the sec- 
tion. With respect, I am unable to understand 
the force of the observation that sub-s. (2) 
merely means that the High Courts cannot so 
interpret sub-s. (l) of that section as to usurp 
the powers which they did not possess before. I 
should have thought that no Court has a right to 
usurp powers which it does not possess, and no 
legislative enactment is necessary to make such 
a provision. With respect, therefore, these obser- 
vations of Lokur J, are not helpful to determine 
the true meaning to be placed on S. 224 , Govern- 
ment of India Act. Lastly, we have another 
decision of a Division Bench of this Court, 
Mithalal Eanchhdodas v. Manecklal Mohaiu 

lal, 48 Bom. L. B. 480 : (a. I. R. (28) 1941 Bom. 

27l). That was an application under O. 21 , R. 96, 
Civil P, C,. by an auction purchaser to get 
possession of the property from the judgment- 


debtor. The application had been rejected by 
the trial Court on the ground that it was time- 
barred. It was held that the High Court had no 
power to interfere in revision under S. 115, Civil 
P. C. In delivering judgment Broomfield J. at 
p. 482 casually observed : “under the present 
Government of India Act the High Court’s 
power of superintendence does not extend to in- 
terference with judicial orders.” With respect to 
the learned Judge, since he assigns no reasons for 
coming to that conclusion, I find myself unable 
to agree wdth that interpretation of s. 221 . 

[30] The result, therefore, is that, in my opin- 
ion, S. 224 still retains the jurisdiction of the 
High Court of judicial superintendence and cor- 
rection, but such jurisdiction is excluded only in 
cases of judgments against which there is no ap- 
peal or revision. In my opinion, it would still 
be open to the High Court to interfere in a case 
similar to Emperor v. Javinadas Nailiji, (39 
Bom. L. R. 82 : A. I. R. (24) 1937 BOm. 153 : 3S 
Cr.L.J. GOG) unless no appeal or revision against 
the order of conviction was provided by law. 
In other words, where an appeal or revision 
against a judgment is permissible under the law, 
whether or not such an appeal or revision ap- 
plication is in fact filed, the High Court has 
power under S. 22i of judicial correction of such 
judgment. 

[31] That being my view of the section, I have 
next to consider whether the provisions of Act 
LVll [57] of 1947 affect S. 224 in any manner. 
Section 28 of that Act deals with the jurisdiction 
of the Courts and states that the Court of Small 
Causes in Greater Bombay and the Court of a 
Civil Judge elsewhere 

“shall have jurisdiction to entertain and try any suit 
or proceeding between a landlord and a tenant relating 
to the recovery of rent or possession of any premises to 
which any of the provisions of this Part apply and to 
decide any application made under this Act and to deal 
with any claim or question arising out of this Act or 
any of its provisions; and no other Court shall have 
jurisdiction to entertain any such suit, proceeding or 
application or to deal with such claim or question.” 

Now it; is contended by Mr. Seervai that the 
words “deal with any claim or question arising 
out of this Act or any of its provisions” deprive 
the High Court of its power of judicial super- 
intendence under S. 224. I am not prepared 
-to read these words in that lighter to give 
them such a wide meaning. -It is a well-known 
canon of construction that in dealing withj 
a statute which affects the jurisdiction of supe- 
rior Courts the jurisdiction of such Courts shall 
not be excluded except by clear w’ords to that 
effect. I read the words “deal with any claim 
or question arising out of this Act or any of its 
provisions” ejusdem generis. These words, in 
my opinion, only refer to the exercise of the 
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ordinary original civil jurisdiction and not to 
any other jurisdiction. I am strengthened in this 
opinion by the fact that the right of appeal is 
separately dealt with in s. 29. That section pro- 
vides that from the decree or order of the Court 
of Small Causes an appeal shall lie to a Bench of 
two Judges of that Court and from a decree or 
order of the civil Judge to a District Judge; and 
that there shall be no further appeal. Section 28, 
therefore, to my mind, does not in the least 
affect the jurisdiction of the High Court under 
S. 224. Moreover, there is no provision in this 
Act which deprives the High Court of its power 
of revision; and therefore, in any event, the Court 
would have the right in a proper case to exer- 
cise its power of judicial superintendence in res- 
pect of all decrees and orders of the Court of 
bmall Causes which under s. G, Presidency-towns 
bmall Causes Courts Act is subject to the superin- 
tendence of the High Court, The first objection 
of Mr. Seervai, therefore, fails. 

[32] Mr. Seervai’s next objection relates to 
s. 225, Government of India Act. Now that sec- 
tion provides for a transfer to the High Court of 
cases which involve or are likely to involve ques- 
tions of the validity of legislation, in certain cir- 
cumstances. Under that section the High Court 
can transfer to itself a case “which the High 
Court has power to transfer to itself for trial.” 
Now, of course, s. 28 of the Act LVii [ 57 ] of 1947 
undoubtedly prevents the High Court from try- 
ing any suit under that Act in its ordinary origi- 
nal civil jurisdiction: but I do not think that 
there is anything in Act (Lvir [67] of 1947 ) to 
restrict the extraordinary original civil jurisdic- 
tion which the High Court enjoys under cl. 13 of 
the Letters Patent. Under that clause the High 
Court has jurisdiction to transfer to itself for 
trial a case pending before any Court which is 
subject to its judicial superintendence. The Small 
Cause Court is one of such Courts; and I have 
no doubt, therefore, that the High Court has 
under its extraordinary original civil jurisdiction 
power to transfer to itself for trial a case pend- 
ing before the Small Cause Court and arising 
out of Act (lvii [ 57] of 1947). If, therefore, there 
was any occasion for the application of S. 225, I 
have no doubt that S. 225 would apply; and there 
is nothing in Act lvii [57] of 1947 which affects 
the jurisdiction of this Court under s. 225 . 

[33] I next come to the third contention ad- 
vanced by Mr. Seervai. namely, that Act LVir 
[ 57 ] of 1947 affects the jurisdiction of the Fede- 
ral Court. The argument under this head is a 
somewhat ingenious one; and baa been particu< 
larly stressed by Mr. Seervai, The argument is 
that the Act deprives the High Court of juriedic- 
tion in cases falling within the scope of that 
Act and that, therefore, there is no possibility of 


an appeal going up to the Federal Court in any 
of such cases. That, Mr. Seervai contends, 
afifects the jurisdiction of the Federal Court. To 
my mind, this argument is entirely untenable. 
The appellate jurisdiction of the Federal Court 
is derived from sa. 205 and 206, Government of 
India Act. Under 8. 205 an appeal lies to that 
Court from a decision of the High Court when 
certain points regarding the interpretation of the 
Constitution are involved. Under 8. 2C6 the 
Dominion Legislature is empowered to enlarge 
the appellate jurisdiction of the Federal Court 
and it has in fact proceeded to do so by enacting 
the Federal Court (Enlargement of Jurisdiction) 
Act 1947. being Act I [1] of 1948. Under that: 
Act an appeal lies to the Federal Court from a 
judgment, decree or final order of a High Court 
in certain cases. It is apparent, therefore, that 
both under s. 205 and under Act I [l] of 1948 
an appeal can lie to the Federal Court from a 
judgment, decree or a final order of the High 
Court. This right of appeal is in no way taken 
away by Act LVii [57] of 1947. In any case or 
class of cases, if the competent legislative autho- 
rity provides that the High Court shall have no 
jurisdiction, then in respect of such case or class 
of cases there can be no decree, judgment or 
final order against which an appeal can lie to the 
Federal Court; and. therefore, no occasion arises 
for the exercise of the jurisdiction by the Federal 
Court. It is not a case of aftcting the jurisdic- 
tion of that Court at all. That jurisdiction re- 
mains intact : the only effect of such a Jegisla- 
tion is possibly to reduce the number of cases 
that may have gone up to the Federal Court but 
for such legislation. 

[34] I am strengthened in my opinion by a 
decision of the Federal Court in Emperor v. 
Benoari Ball, A. i. r. (so) 1943 F. c. 36 : (4« 
Cr. L. J. 1). In that case, Ordinance 11 [2] of 
1942 had established Special Criminal Courts 
and deprived the High Courts of jurisdiction in 
respect of cases tried by such Courts. Varada- 
chariar C. J. and Zafrulla Khan J, held (Row- 
land J. dissenting) that the Ordinance was ultra 
vires. But, in dealing with an argument that 
the Ordinance was ult7‘a vires on the ground 
that it affected the jurisdiction of the Federal 
Court inasmuch as the High Court had been de- 
prived of jurisdiction and, therefore, no appeal 
could go up to the Federal Court, Varadachariar 
C. J, observed as follows (p. 42) : 

“There is little force in this objection. All that the 
Constitution Act declares about the jurisdiction of thS' 
Federal Court is that appeals shall lie to that Court' 
from the decisions of the High Court, when certain 
points are involved therein. Snob a provision does not 
admit of the interpretation that the jurisdiction of the 
High Court should never be affected by Indian legisla- 
tion because the indirect effect thereof might be to 
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affeet the number or classes of cases which might other- 
wise come up before the High Court and thus aSord a 
possibility of there being carried on appeal to the 
Federal Court. Under the express terms of 8. 223, it is 
within the power of the Indian Legislature to alter the 
jurisdiction and powers of the High Court.** 

Rowland J. dissented from the judgment of the 
majority on the main issu^ but he also took the 
same view with regard to this particular argu- 
ment. The case went up to the Privy Council 


where it was held that the Ordinance was valid; 
but the argument that it was ultra vires by 
reason of the fact that it affected the jurisdiction 
of the Federal Court was apparently considered 
to be BO untenable that it was not even mention- 
ed before their Lordships, 


[35] It is true that the jurisdiction of the 
Federal Court has been extended since that 
judgment was given; but it has not been suggest- 
ed that this makes any difference to the position. 

[36] Mr. Seervai has attempted to distinguish 
this judgment by submitting that although this 
may be good law in respect of legal proceedings 
that have not commenced, it is not good law 
with regard to pending litigation. He contends 
that every litigant has a vested right to pursue 
his remedy in all its stages including the right 
of appeal to the High Court and to the Federal 
Court, if any, and that if he is deprived of such 
right, it affects the jurisdiction of the High Court 
and the F6deral Couit, as the case may be. 

[37] Now, there is no doubt that S, 50 of Act 
LVII [67] of 1947 provides for a transfer of all 
suits pending before the High Court to the Court 
of Small Causes; and in such suits there can be 
no appeal to the High Court by reason of S. 29, 
with the result that there is no possibility of an 
appeal to the Federal Court in any of such 
cases. Equally, there is no doubt that once legal 
proceedings are commenced the litigant baa a 
vested right to have them decided in the manner 
then provided by law, which includes all rights 
of appeal that be may have had under the law 
as it then stood. This proposition is borne out 
by the cases relied on by Mr. Seervai, viz.. The 
Colonial Sugar Refining Go. v, Irving (1905) 
A. o. 869 : (74 L. J. P c. 77) and Sadar Ali v. 
Dalimuddin, 66 Cal. 512 : (A. I. R. (15) 1928 cal. 
640 (p. B.)). But it is clear law that vested rights 
can be taken away by the express words of a 
statute. In this case the proviso to 8. 60 of Act 
LVII [67] of 1947, which provides for the trans- 
fer of pending suits to the Court of Small 
Causes, concludes with the following words : 

*'Aiid thereupon all the provisions of this Act and 
the roles made thereunder shall apply to all such suits 
and prooeedings.'* 

In a judgment delivered by me on 23rd February' 
in Suleman Haji Ahmed Omar v. B, J, Patelt 


O. O, J. Suit NO. 2313 of 1946, decided on 23rd 
February 1948, 1 have held that by reason of this 
part of the proviso vested rights, if any, have 
been retrospectively affected ; and there is no 
question that under the new Act there will be no 
right of appeal to the High Court. 

[38] Depriving litigants of their- right to go 
to the Federal Court in a possible contingency 
is not to my mind depriving the Federal Court 
of jurisdiction in any sense of the word. Juris- 
diction of the Court and the right of the litigant 
to resort to it are, in my opinion, two distinct 
matters. I do not think that the jurisdiction of 
the Federal Court is in any manner affected, 
because the litigants in pending suits have been 
deprived of their right to go to the Federal 
Court in possible contingency. This argument of 
Mr. Seervai must also, therefore, fail. 

[39] The last submission of Mr, Seervai is 
that Act LVII [67] of 1947 affects the juriedic- 
tion conferred upon the High Court by the 
Letters Patent. That it does so is not disputed. 
But the Advocate General contends, and, in my 
opinion rightly, that the local Legislature has 
jurisdiction to amend the Letters Patent or to 
alter it. This view was accepted by a Division 
Bench of this Court consisting of Stone C. J. and 
Kania J. (as he then was) in Hirji Laxmidas 
V. Fernandes, 47 Bom. L- R. 294 : (a. i. R. (32) 
1945 Bom. 352). Their Lordships there held that 
by the conjoint effect of S. 293, Government of 
India Act, 1935, and Ss. 2 and 7, Government of 
India (Adaptation of Indian Laws) Order, 1937, 
the reference to the Governor-General-in-Couneil 
in cl. 44 of the Letters Patent also refers to all 
other competent authorities, and that, therefore, 
the Letters Patent could be altered not only by 
the Central Government, but also by the Pro- 
vincial Legislatures. I respectfully follow that 
decision and can usefully add nothing whatever 
to it. It is true that subsequent to this decision 
S. 293, Government of India Act, 1935, has been 
omitted from that Act; but it is not suggested 
that this makes any difference because a similar 
section is now to be found in the Indian Inde- 
pendence Act, 1947, being S. 18 thereof. This ob- 
jection of Mr. Seervai must therefore also fail, 

[40] In the course of argument, Mr. Seervai 
drew our attention to cl. 13 (b) of the Instruc- 
tions passed under the Royal Sign Manual and 
Signet to the Governor-General of India on 8th 
March 1937. That clause provides that the Go- 
vernor-General shall reserve for the assent of 
His Majesty any bill which in his opinion would, 
if it became law, “so derogate from the powers 
of the High Court of any Province as to en- 
danger the position which these Courts are by 
the Act designed to ffll." Of course the Instru- 
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mentis no longer in force; but Mr, Seervai con- 
tends that it lays down a very wholesome principle 
that nothing should be done to endanger the 
position which the High Court has been design- 
ed to fill. It is bis submission that Act LVii [57] 
of 1917, taken in conjunction with other Acts 
which the local Legislature has recently put on 
the statute book, is calculated to endanger the 
position which the High Court was designed to 
fill. I cannot countenance any such argument. 
In my opinion, if the local Legislature is legis- 
lating with regard to any matters within its 
legislative competence, the only limits to the 
exorcise of that jurisdiction are in the restric- 
tions that may be found in the Indian Indepen- 
dence Act or the Government of India Act. This 
Court is not concerned with what the effect of 
such legislation would be on its own jurisdic- 
tion. But, even assuming that it was open to us 
to consider whether the cumulative effect of 
such legislation might be to endanger the posi- 
tion which the High Court was designed to fill, 
in my opinion there is at present no reasonable 
cause for any such apprehension. Depriving the 
High Court of jurisdiction in cases falling within 
Act LVir [57] of 1947 does not in the least affect 
the position which the High Court was designed 
to fill. Certain other Acts passed by the local 
Legislature have recently taken away from the 
High Court its original civil and criminal juris- 
diction in certain matters. But that again, to my 
mind, does not in any sense endanger the posi- 
tion occupied by the High Court. There are 
many High Courts in India which do not eier. 
eise original jurisdiction at all. The fears enter- 
tained by Mr. Seervai, therefore, that the local 
Legislature has some kind of a plan to endanger 
the position which the High Court occupies 
under the constitution are to my mind entirely 
baseless. The result, therefore, is that Act LVii 
[57] of 1947 is not 7 iltra vires the local Legisla- 


R .G.I), 


Order accordingly. 


A.I.R. (36) 194-9 Bombay 56 [C, N. 15.] 
Chagla C. J. and Tendolkar J. 


Idanalal /^aver and others — l?laintiffs 

Appellants v. The ^Bombay Life Assurance Co,, 
Ltd, — Defendants — Respondents, 

Decided on lltb 
of Bhagwati J., D/-10th 


Companies Act (1913), S. 105C and Sch. 1 
Table A Regn 42 — Object of-AlIotment of new 

shares — S, lOSC is to be read with Regn 42 

Proportion to existing shares is to be maintained as 
nearly as circumstances admitted. 

Under the scheme of S. 105C, ft is Je/t (o the dis- 
cretion of the directors to decide whether an increase 
the capital of the company is necessary or not. It is 


also left to their discretion to determine at what parti- 
^lar point of time the capital should be increased. 
The only obligation cast upon the directors is that if 

new shares are issued, then they should be offered to 

ibe members in proportion to the existing shares held 
by each sbareholdcr. The object obviously of the section 
IS that there should be an equitable distribution of 
sbaies and that the holding of shares by each share- 
hokler should not be affected by the issue of new 
shares. The section also makes it incumbent upon the 
directors to inform the shareholders of the number of 
shares to which each shareholder is entitled and also 
limiting the time within which the offer, if not accept- 
ed, would be deemed to be declined. [Para 4] 

In providing that such shares shall be offered to 
the members in proportion to the existing shares held 
by each member, the Legislature did not intend that 
e\ery one of the shares had to be offered irrespective of 
the practical difficulties that might result in the working 
out of such a proposal. Such shares have to be offered 
as nearly as the circumstances would admit, [Para 5] 

Reading S. 105C and Regn. 42 in Sch. 1 Table A 
there can be no doubt that what the Legislature in- 
tended and what they have expressed in S. 1050 is a 
principle of equitable distribution which has got to be 
carried out as practically as possible. [Para 61 

The construction of S. 1050 cannot possibly vary in 
accordance with the particular article which a company 
might choose to frame with regard to the question of 

the issue of share?. There is no obligation to try and 
reconcile the articles of a company with S. 1050 be- 
cause the Legislature has had no band in the framin-^ 
of the articles of a company. It is onlybecause Regn. 42 
ID bch. 1 Table A, has been enacted by the same Legis- 
lature that has enacted S. 1050 that the necessity 
arises for placing a couetruction upon S. 1050 which 
reconcilable with Regn. 42. [Para 7] 

It is not for the Court to decide bow many new 
shares should be issued and to what extent the capital 
of a company should bo increased. That is a matter 
entirely left to the discretion of the directors. It is only 
when the issue has been resolved upon that the obliga- 
tion is cast upon the directors to offer those shares °in 
the particular manner indicated in S. 1050. [Para s] 
Where the directors offered the new shares to be 
issued, to the existing shareholders in a workable pio- 
portion, which left a small number of the shares un- 
offered, there is no contravention of S. 1050, so long 
as the principal object of the section was carried out and 
so long as what the directors did was merely to give a 
practical effect to the section and to work out its pro- 
visions in a practical manner. [Para 5] 

(b) Companies Act (1913), S, 105C ^ Issue of 
shares — Fiduciary powerof Directors — Interference 
by Court — Discretion to issue new shares must be 
exercised in interests of company — Company in 
need of funds — Discretion to issue shares will not be 
interfered with, whatever other motives might be. 

In deciding to issue new shares the directors are 
exercising fiduciary powers, and they should exercise 
those powers in the interests of and for the benefit of the 
company of which they are the directors. If they exer- 
cised this power merely for the purpose of maintaining 
their own control or retaining their own majority, then 
the Court would interfere and prevent the issue of now 
shares on the ground that the directors were guilty of a 
breach of faith towards the company of which Wiey 
were the directors. But, if it was once established that 
the company was in need of additional funds and that 
the fresh issue was decided upon in order to make 
good those funds, then, whatever other motives might 
have actuated the directors, the Court will not interfere 
with the discretion exercised by the directors. However 
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mixed tlie motives migbt be, if it is established that in 
fact the company was in need ol foods, then it could 
not be said that the exercise of their fiduciary powers 
by the directors was not a bona fide exercise: (1920) 1 
Ch. 77, Rel on. [Para 11] 

(c) Interpretation of statutes — Provisions dealing 
with same subject-matter — Provisions should be 
reconciled. 

Where there are two provisions in different parts of 
a statute dealing with the same subject-matter, it is the 
duty of the Court as far as possible to reconcile the two 
provisions. [Para 6] 

C. K, Daphtanji Advocate-General and M. P. Amin 

— for Appellants. 
V, F. Taraporewalla and Purshottam Tricumdas 
(for No. 1) and Purshottam Tricumdas and G. 
N. Joshi (for Nos. 2 to 6 and 8) — for Respon- 
dents. 

Chagla C. J. — This is an appeal from a 
judgment of Bhagwati J., and the facts leading 
up to it may be briefly summarised. Defen- 
dantant 1 company is a limited company which 
was incorporated in the year 190S. It does life 
assurance business. Its authorised capital is ten 
lakhs of rupees divided into 10,000 shares of 
Rs. ICO each. In 1945 the total number of shares 
issued was 5,404 paid up as to Rs. 25. The life 
fund of the company at the end of December 
1943 was R3. 2,30,000. Defendants 2 to 9 are the 
directors of the company and defendant 2 is 
the chairman of the board of directors. It seems 
that in July 1944 Sir Padampat Singhania in 
search of fresh financial conquests entered the 
market and started purchasing shares of this 
company and these purchases were done through 
his agents in Bombay. The result of his want- 
ing to purchase shares was to shoot up the price 
of the shares considerably and the shares which 
were ordinarily quoted at Ra. 250 went up as 
much as to Rs. 2.000 in March 1945. The re- 
sult at the end of December 1944 was that as 
againstt defendant 2*3 group, viz., Maneklal Prem- 
chand’s group holding 2,397 shares the Singhania 
group — and that is how I propose to call Sir 
Padampat Singhania’s party — had 2,517 shares. 

[2] On 18th September 1944, a meeting of the 
board of directors was convened and the chair- 
man drew attention to the serious situation that 
had arisen owing to the attempt of a group 
of persons to purchase the company’s shares 
with a view to get the control of the manage- 
ment of the company and this board meeting 
decided to issue a circular to the company’s 
share-holders acquainting them with the real 
facts. It was also decided to authorise the chair- 
man to sign the circular and on the next day, 
September 19, a circular was issued to various 
share-holders drawing their attention to what 
was happening and requesting them to offer Iheic 
shares if they wanted to sell them, in the first 
instance, to the chairman. On 8th January 1946, 
an application was made by the company to the 


Examiner of Capital Issues for a fresh issue of 
capital. The sanction was granted on 20 bb Febru- 
ary 1945, and on 2l8t February 1915, a meeting of 
directors was called and at this meeting it was 
resolved to issue 4,596 shares and to call up Rs. 25 
on each of these shares. The shares were to be 
issued at a premium of Rs. 75. It was also de- 
cided that these new shares, viz , 4.59G, were to 
be offered in the first instance to the share- 
holders of the company as shown on the register 
of members of 20th February 1945, in the propor- 
tion of four new shares to every five shares held 
by them in the capital of the company on that 
date. Applications for shares in accordance with 
the offer made had to be presented and the pay- 
ment made at the registered office of the company 
in Bombay on or before lOth March 1945. The 
resolution also provided that any balance of the 
shares remaining out of this issue not applied 
for by lOtb March 1945, shall be disposed of by 
the directors as they might consider best in the 
interests of the company. A draft circular which 
was to be issued to the share-holders containing 
this offer was also placed before the meeting of 
the board and was approved by the directors. 
This circular mentioned that the directors reserv- 
ed the right in their absolute and uncontrolled 
discretion to accept or refuse any application 
for shares made by a person in whose favour 
the share-holder may renounce his right to the 
whole or any of the shares which the share- 
holder might be entitled to have allotted to him 
in terms of the circular. The directors also 
reserved the right to accept or refuse any appli- 
cation in respect of fractional certificates by 
a person who was not a share holder of the 
company. In fact although 4,596 shares were 
issued, out of these 272 4/5 shares were not 
offered to the shares-bolders at all and the balance 
was offered in the proportion of four shares to 
every five shares held by the share-holders. 

[3] The plaintifl's, who are two share-holders 
of defendant l company and who admittedly 
belonged to the Singhania group, have filed 
this suit challenging this issue of new capital 
mainly on two grounds: (l) that the new issue 
contravened the provisions of s. 105.C, Compa- 
nies Act, and (2) that the issue of shares was not 
bona fide made in the interests or for the benefit of 
defendant 1 company, but was resolved upon mere- 
ly with the object of retaining or securing to 
defendant 2 and his friends control of defen- 
dant 1 company. The learned Judge who beard 
the suit decided against the plaintifTs on both these 
points and dismissed the suit. Hence this appeal. 

[4] The first question we have to consider is 
whether the issue of further shares by defen- 
dant 1 company contravenes the provisions of 
s. 105-c, Companies Act- The scheme of that 
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section is fairly clear. It is left to the discretion 
of the directors to decide whether an increase 
in the capital of the company is necessary or 
not. It is also left to their discretion to deter- 
mine at what particular point of time the 
capital should be increased. The only obligation 
cast upon the directors is that if new shares 
are issued, then they should be offered to the 
members in proportion to the existing shares 
held by each share-holder. The object obviously 
of the section is that there should be an equit- 
able distribution of shares and that the holding 
of shares by each share-holder should not be 
affected by the issue of new shares. The section 
also mates it incumbent upon the directors to 
inform the share- holders of the number of shares 
to which each sharG-holder is entitled and also 
limiting the time within which the oQ'er if not 
accepted would he deemed to be declined. It is 
contended by Mr. Amin on behalf of the appel- 
lants that S. 105-C makes it obligatory upon the 
directors to offer all shares which have been 
issued for the purpose of increasing the capital 
of the company, and, says Mr. Amin, that inas- 
much as although 4,590 shares were issued, 272 4/5 
were not offered to the share-holders, there is 


adding words to a section if it be necessary in 
order to give a construction which is a reason- 
able construction and which helps the Court in 

achieving the object for which the section was 
enacted. 

[6] I should have put this conatraction on 
S. 105-0 if it stood by itself. But whatever doubt 
there might be on the subject is entirely eliminat- 
ed when one looks at Regulation 42 which forms 
part of sch. i of the Indian Companies Act. As 
is w^ell-known, under s. 17 of the Act this 
schedule forms part of the articles of the com- 
pany unless a company chooses to have its own 
set of articles. Certain regulations are compulsory 
and they are deemed to be included in the 
articles of a company whether in fact a company 
includes them or not, and one of the regulations 
which is not of a compulsory character is 
Regulation 42 and that regulation says: 

"Subject to any direction to the contrary that may 
bo given by the resolution sanctioning the increase of 
share capital, ail new shares shall, before issue, be 
offered to such persons as at ihe date of the offer are 
entitled to receive notice from the company of general 
meetings in proportion, as nearly as the circumstances 
admit, to the amount of the existing shares to which 
they are entitled." 


a contravention of the section. According to Therefore, when the Legislature -enacted a 

Mr. Amin, each share-holder should have been standard form of articles in order to provide for 

offered 4,596/6,404 shares and whatever absurdity the regulation of a company, it enacted that in 

or anomaly might have resulted, the clear pro- offering shares the proportion had to be maintain- 

visions of the statute should have been carried nearly as the circumstances would admit, 

out by the directors. If Mr. Amin’s construction were sound, then 

[5] Once the object of the section is clear, and Regulation 42 would be inconsistent with s. 105 C, 
I have indicated what according to me is the again it is a well established canon of con- 

object, then the Court must see to it that that struction that when you have two provisions in 
object is not defeated by anything which might different parts of a statute dealing with the same 
iresult in an absurdity or an anomaly. In pro- subject matter, it is the duty of the Court as far 
viding that such shares shall be offered to the possible to reconcile the two provisions. There- 
members in proportion to the existing shares fore, reading s. 105-0 and Regulation 42 in 
held by each member, the Legislature did not schedule i. Table a. there can be no doubt that 
intend that every one of the shares had to be what the Legislature intended and what they 

offered irrespective of the practical difficulties have expressed in s. 1050 is a principle of 

that might result in the working out of such a equitable distribution which has got to bo carried, 
proposal. In my opinion, such shares have to be out as practically as possible. 

as the circumstances would [7] Mr. Amin has drawn our attention to 
A KOR i ° case the directors by offering Article 45 of this company’s articles which deals 

, ess 2. 4/5 shares produced a workable with the same subject-matter and Mr. Amin is 
proper ion. viz. four shares to the holder of right that as the company has an article with 

very ye s ares, and so long as the principal regard to this subject-matter, Regulation 42 in 

aa was carried out and so long Schedute i, Table A, would not apply to this 

nrnpf;r.ai merely to give a company. In this Article 45 we do not find any 

f^a T^rr» • ‘ ^ ^ ® section and to work out provision with regard to offering of shares in 

^ practical manner, in my proportion as nearly as the circumstancea admit 

Tf \a aa‘A HO conttavention of thesection. which we hnd in Regulation 42. The language of 

^ Sfving this construction we are Article 45 practically corresponds to S. 105-C- 

Legislature did Mr. Amin says that we must construe s. 105 C 

if i‘q 11 section. But in the light of Article 45 and not in the light of 

iLt canon of construction Regulation 42 in sch. i, Table A. That, in my 

e our a would even go to the length of opinion, is an entirely -untenable argument. 
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Section 106- 0 can only have one interpretation, no provision similar to the provision we find in 
whether it is applied to one company or to the circular issued by the directors. There the 
another company, and whether it is read in Court was considering only the effect of the 
conjunction with one set of articles or another article which gave the power to the directors to 
set of articles. The construction of S. 105 0 refuse to accept a transfer of shares. Finally, 
cannot possibly vary in accordance with the we have in this case an article, Art. 44, which 
particular article which a company might choose deals with this very question and which gives 
to frame with regard to the question of the the power to the directors to issue new shares 
issue of shares. There is no obligation to try and upon such terms and conditions and with such 
reconcile the articles of a company with s. 105 C rights and privileges annexed thereto as the 
because the Legislature has had no hand in the directors might determine, and, in any case, I 
framing of the articles of a company. It is only fail to see how the introduction of such a condi- 
because Regulation 42 in ach. I, Table A, has tion with regard to the recognition of nominees 
been enacted by the same Legislature that has can possibly vitiate the whole issue of new shares, 
enacted 8 . 105-0 that the necesssity arises for [lO] Mr. Amin has also contended that the 
placing a construction upon S. 105-C which is notice given within which application had to be 

reconcilable with Begulation 42. made for new shares or for fractional certificates 

[8] Mr. Amin says that instead of issuing was too short and unreasonable. The circular 
4,596 shares the directors should have issued was issued, as I have pointed out earlier, on 
4,053 shares in which case they would have been 21?t February 1945, and application had to be 
able to offer one share for every three shares made by lOth March 1945. Mr. Amin says that 
held by a share-holder. That is a totally wrong the time given was entirely insufficient and un- 
approach to the subject. It is not for the Court reasonable. In my opinion, this question of 
to decide how many new shares should be issued sufficiency of notice has more a bearing upon 
and to wbab extent the capital of a company the question of bona f icles than upon the ques- 

should be increased. That is a matter entirely tion of the legality of the issue, and I propose 

left to the discretion of the directors. As I said to discuss this contention in some detail when 
earlier, it is only when the issue has been re- I come to discuss the question of whether the 
solved upon that the obligation is cast upon the directors exercised their power bona fide or not. 
directors to offer those shares in the particular [11] Coming now to the main point which 
[manner indicated in s. 105-G. has been urged with considerable force by Mr. 

[9] It is then urged by Mr. Amin that the Amin at the bar, which is, whether the directors 
issue is illegal and invalid on the ground that acted hona fide in resolving upon this new 
the circular issued to the shareholders reserved issue of shares. In deciding to issue new shares 
the right to the directors to refuse to register the directors are exercising fiduciary powers, 
any nominee in whose favour a share or a and it is clear that they should exercise those 
fractional certificate offered might be renounced iDOwers in the interests of and for the benefit of 

by the shareholder. Article 34 of the company’s the company of which they are the directors, 

articles of association empowers the directors at If they exercised this power merely for the pur- 
any time in their absolute and uncontrolled pose of maintaining their own control or retain- 
discretion and without assigning any reason to ing their own majority, then the Court would 
decline to register any proposed transfer of interfere and prevent the issue of new shares 
shares, and Mr, Amin says that that power does on the ground that the directors were guilty of 
not cover the case of a nominee applying to a breach of faith towards the company of which 
have his name registered as a shareholder of the they were tbe directors. But, if it was once 
company, and Mr. Amin relies on a decision established that the company was in need of' 

reported in Pool Shipping Company Lid^t In additional funds and that the fresh issue wasi 

rs, (1920) 1 Cb. 251 : (89 L, J. ch. lU), which decided upon in order to make good those funds, 
decided that letters of renunciation of bonus then, whatever other motives might have ac- 
ehares in favour of a nominee and of acceptance tuated the directors, the Court will not interfere 
by that nominee do not, in the absence of special with the discretion exercised by the directors, 
provisions to the contrary, amount to a "trans- However mixed tbe motives might be, if it isl 

fer’* of shares so as to fall within and be sub- established that in fact the company was in 

ject to the articles of association of the company need of funds, then it could not be said that the 
dealing with the transfer of shares of share- exercise of their fiduciary powers by the direc- 
holders already registered. In the fust place tors was not a /ide exercise, 
the question whether a nominee has or has not [12] In this particular case it is urged and 
a right to be registered does not arise in this urged with considerable force that the reason 
case. Further, in the case referred to there was which actuated the directors on Qlst February 
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1946, in resolving to issue new shares was the 
fear that the Singhania group would capture 
the company and oust the present directors 
from their vantage point and take control of 
the company itself. It may be that one of the 
factors that weighed with the directors was that 
consideration. It may even be that it weighed 
with them in a great deal. It may also be that 
the directors selected this particular time, viz 
2l3t February 1915, for the issue of these shares 
because of the impending danger of the majority 
of shares going into the hands of the Singbania 
group with the necessary consequences. If. with 
all that, it is established before the Court that 
in fact on 2lst February 1915, the company was 
in need of funds, that the funds were required 
for the working of the company, then the Court 
will not interfere with the discretion exercised 
by the directors, liecause the principle is obvious 
that if the new shares have been issued because 
the company needs funds, then it cannot be said 
that the discretion vested in the directors has 
been exeicised not in the interests of the com- 
pany or for the purpose of the company. It is 
only when that discretion is exercised solely for 
the personal ends of directors, for their personal 
^^S^^^disement, for keeping themselves in power, 
then undoubtedly that discretion cannot be said 
to have been exercised for the purpose of or in 
the interests of the company. This principle is 
clearly laid down in Piercy v. iS. Mills and 
Company (1920) i ch 77 ; (ss L. j. cb. 509.) In 
that case the directors avowedly wanted to in- 
crease capital for the purpose of keeping con- 
tiol over the management and it was not even 
I emotely suggested that the company was in 
need of funds. Under these circumstances, it is 
obvious that the Court came to the only con- 
clusion which it could, viz., that the issue of 
shares was a breach on the part of the directors 
of their fiduciary powers. But it is important 
to note that in the judgment of Peterson J. it 
has been continuously emphasised that it is only 
when the power is exercised merely for the 
purpose of maintaining their control, or shares 
have been allotted simply and solely for the 
purpose of relaining their control, that the Court 
would interfere with the discretion of the direc- 
tors. Mr. Amin wants us to read this case 
to mean, which it does not mean, that the 
directors should exercise their power only for the 
purpose of the company and for the benefit of 
^e company or, in other words, that if the 
Court were to find any motive weighing with 
the directors which is extraneous to the interests 
of the company, then the Court should interfere. 

I hat 13 certainly not the law. As I have said 
earlier, once it is established that the company is 
m need of funds, then any extraneous considera- 


tion which might have w^eighed with the directors 
even any selfish motive that might have weigh" 
ed with them, is really irrelevant and cannot 
tilt the balance against the Court holding that 

the company being in need of funds the issue of 
new shares was fully justified. 

[13] Therefore, addressing myself to the main 
and only question, w’^hether the company was in 
need of funds or not, it appears that when the 
company applied to the Examiner of Capital 
Issues on 8th January 1945, it gave seriatim 
the reasons which necessitated the issue of fresh 
capital. Four reasons were given for which the 
proposed issue was to be made. One was to pro- 
mote and form, and to be interested in, and 
take hold and dispose of shares in other com- 
panies having objects similar to those of this 
company or doing insurance business of any 
kind or nature whatsoever, such as fire, marine, 
aerial, transit, accident, or any other kind of 
insurance. The second was for the purpose of 
operating the House Purchase Scheme specially 
for the benefit of the policy-holders of the com- 
pany, and the third was to extend the com- 
pany’s organisation in India and particularly 
in countries abroad w'here the company’s small 
paid-up capital has been a serious handicap. 

I he fourth was to stand on equal footing and 
compete for business on equal terms with other 
similar institutions having largo paid-up capital. 
(After discussing the evidence on the point his 
Lordship proceeded :) 

[14] We have given very careful thought to 
all the arguments advanced by Mr. Amin. 
Undoubtedly this is a case of high finance and 
we have been given a glimpse of what high 
finance can be, and there is great justification 
in what Mr. Amin has said as to the manner 
in which some of the things were done with 
regard to the affairs of this company. But 
ultimately we must come down to the one short 
and simple question, was the company in need 
of funds at the time when the directors decided 
upon the issue of new shares, and, in my opin- 
ion, there can be no doubt on the evidence led 
in this case that the answer to that question 
must be in the affirmative. If that be the posi- 
tion, all other considerations can be of no avail 
or of very little avail as against this central 
fact in this case, and, as I am satisfied as to the 
central fact, I would agree with the learned 
Judge who took the same view and come to the 
conclusion that the plaintiffs have failed to 
discharge the burden which lay upon them of 
establishing that the issue of new shares was not 
hona fide and not in the interests of and for the 
benefit of the company. 

[15] The result, therefore, would be that the 
appeal must fail and be dismissed with costs. 
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the answer is to be found in the Companies 


[16] Tendolkar J. — The facts giving rise 
to this litigation have been sufiBciently stated in 
the judgment just delivered by my Lord the 
Chief Justice, and I shall not restate them. 
There are twe questions which have been argued 
before U3 on this appeal : (1) whether the offer 
of shares to existing shareholders is contrary 
to the provisions of s. 105 C, Companies Act, and 
<2) whether the new shares were issued mala 
f ide by the defendants simply and solely for 
the purpose of enabling them to retain their 
control over the affairs of defendant 1 company. 

[17] With regard to the first question, S. 105C, 
Companies Act is in the following terms ; 

“Where the directors decide to increase the capital 
of the company by the issue of further shares, such 
shares shall be offered to the members in proportion to 
the existing shares held by each member (irrespective 
of class) and such offer shall be made by notice specify- 
ing the number of shares to which the member is 
entitled, and limiting a time within which the offer, if 
not accepted, will he deemed to he declined ; and after 
the expiration of inch time, or on receipt of an inti* 
niation from the member to whom such notice is given 
that he declines to accept the shares offered, the 
directors may dispose of the same in such manner as 
they think most beneficial to the company.*’ 

[18] A literal interpretation of that section 
would have required the directors in this case to 
offer to every shareholder 4596/5404th share for 
each share held by him. In order to avoid this 
result, it was urged by Mr. Amin for the appel- 
lants that the directors should have decided 
only to issue such a number of shares as would 
bear a convenient ratio to the shares already 
held. That argument to my mind is wholly 
untenable. Section 105-C, Companies Act, does 
not fetter the discretion of the directors with 
regard to the decision to increase the capital. 
They are entitled to exercise their rights with 
regard to that increase as they may deem 
proper. Section 105 c only comes into effect 
after the directors have taken the decision to 
issue further capital ; and, therefore, there is no 
substance in the contention that the directors 
should have issued not 459G shares, as they 
decided to do, but should have instead issued 
some other number of shares. Having issued 
those shares, if Mr. Amin’s contention is right 
and a literal interpretation is to be placed on 
s. 1050, Companies Act, they should have 
allotted the whole lot of shares in the proportion 
of 4596/5404. A mere glance at the statement 
showing the multiples in which the shares are 
held, which has been put in as Ex. no. 20 in this 
case, would clearly show how absurd and in- 
convenient the result would be. The question 
that we have to consider is whether we are bound 
to put upon s. 105 C too literal a construction 
which would lead to such a result. To my mind, 


Act itself. In the first schedule to that Act in 
Table a, there is Art. 42 which is in the follow- 
ing terms : 

“Subjeot to any direction to the contrary that may 
be given by the resolution sanctioning the increase of 
share capital, all new shares shall, before issue, be 
offered to such persons as at the date of the offer are 
entitled to receive notices from the company of general 
meetings in proportion, as nearly as tbo circumstances 
admit, to the amount of the existing shares to which 
they are entitled. The offer shall be made by notice 
specifying the number of shares offered, and limiting a 
time within which the offer, if not accepted, will be de- 
emed to be declined, and after the expiration of that 
time, or on the receipt of an intimation from the person 
to whom the offer is made that he declines to accept the 
shares offered, the directors may dispose of the same 
in such manner as they think most beneficial to the 
company. The directors may likewise so dispose of 
any new shares which (by reason of the ratio which the 
new shares bear to shares held by persons entitled to 
an offer of new shares) cannot, in the opinion of the 
directors, be conveniently offered under this article.” 

[19] It; is contended on behalf of the appel- 
lants that we should not look at this article, be- 
cause admittedly it is not applicable to defendant i 
company. They have in their own-articles, Art. 45, 
which provides for a similar contingency. But 
it does not follow therefrom that for the purpose 
of determining what is the true interpretation 
to be placed on S. 105C, Companies Act. the Court 
is not entitled to look at Art. 42 in Table A. 
There may be cases in which both S. 1050 and 
Art. 42 in Table A apply ; and the interpretation 
placed by this Court on S. 1050 cannot be any 
different in those cases from the interpretation 
that we put upon it in this particular case. We 
have, therefore, to read B. 1050 and Art. 42 in 
Table A of sch. l together ; and it is our duty to 
reconcile them in so far as it may be possible. 
There is quite obviously one simple method of 
reconciling them; and that is that where S. 1050 
provides that the new shares shall be offered to 
the members in proportion to the existing shares 
held by each member, it contemplates that they 
shall be so offered “as nearly as the circum- 
stances admit,” which are the words used in 
Art. 42. If we read 8. 1060 in that manner, then 
no question of any inconvenience or absurdity 
arises. It is perfectly true that in reading the 
section in that manner we have got to interpo- 
late in S. 1050 the words I have indicated above, 
viz. *‘as nearly as the circumstances admit;” but 
it is a recognised rule of construction that it is 
open to the Court to interpolate words to obviate 
the manifest inconvenience and absurdity of too 
literal a construction when the Court' is satisfied 
that such an absurd result could not have been 
intended by the Legislature. I have no doubt 
in this case that the Legislature could not have 
intended the absurd result which a' literal cons- 
truction involves ; and I am, therefore, of the 
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opinion that S. 105C must bs read as I have in- 
dicated above. 

[20] But, even on the footing of such being 
the correct interpretation of s. 1050, Mr. Amin 
for the appellants hag contended that the directors 
should in any event have offered the shares to 
the existing shareholders not in the proportion of 
4 : 6 as they did but in the proportion of 5 : 6. 
If they did so, the result would have been that 
instead of 272 4/5 shares being left unofl'ered in 
the hands of the directors, a small quantity of 
about GO shares would have remained unoffered. 
But, if 1 am right in holding that under 9. 105C 
the directors are bound to offer the shares to 
the existing shareholders in proportion to their 
holdings as nearly as the circumstances admit, 
then quite obviously the judges of such circum- 
stances must necessarily be the directors of the 
company ; and, except in a case when they decide 
upon the proportion viala fide, the Court shall 
not interfere. In this case it was suggested that 
they decided to issue the shares in the propor- 
tion of 4 ; 5 mala fide because they wanted to 
dispose of the balance of 272 4/6 shares as they 
pleased. But that contention is based upon an 
entire misconception as to the powers of the 
directors in this case. The resolution which 
sanctioned this issue and the circular which was 
approved at the meeting of the board of directors 
clearly show that if any shares w'hich were 
offered were not applied for, the directors would 
dis{X)se of those shares in the manner they 
thought fit ; but no provision whatever was made 
by that resolution for the disposal of these 272 
4/5 shares, and indeed no such provision could 
have betn made under the articles of association 
of the company, because the power to dispose 
of these shares, if at all, vested under Art. 45 in 
the company and not in the directors. That 
being so, there is no ground for holding that the 
directors acted mala fide in offering the shares 
to the existing shareholders in the proportion of 

4 : 6, and wo cannot interfere with their discre- 
tion in this matter. 

[ 21 ] Turning next to the second question which 
has been argued before us, the whole of this 
contention is based upon a decision of the Court 
of Chancery in Piercy v. S, Mills and Com- 
pany, (1920) 1 Ch. 77 : (88 U. J. Ch. 509). That 
•was a somewhat gross case. The directors of a 
company there came to know that a majority of 
the shares of that company had been purchased 
by their manager and that the manager desired 
to become one of their co-directors. Thereupon 
the directors proceeded to allot certain eharfs to 
themselves and their friends with a view to con- 
vert the majority of the manager into a minority 
and thereby prevent him from becoming a director 
of the company. Under those circumstances, the 


Court of Chancery held that the power given 
to the directors enabling them to raise the capital 
was a fiduciary power and was to be exercised 
bona fide for the advantage of the company. 
The ratio of that case is, to my mind, correctly 
set out in the beadnote which is in these terms *. 

“When the company ig in no need of further capital* 
directors are not entitled to use their power of issuing 
shares merely for the purpose of maintaining their con- 
trol, or the control of themselves and their friends, over 
the affairs of the company.** 

[ 22 ] That is the law which w^e have to apply 
to the facts of this case ; and ifc becomes neces- 
sary, therefore, to consider whether fresh capital 
was necessary for the business of defendant l 
company. On 8th January 1945, an application 
was made on behalf of the company to the Lxa- 
miner of Capital Issues in which the purposes 
for which the company desired to raise further 
capital have been set out in para. 4 . It is urged 
before us that prior to the date of this applica- 
tion no meeting of the board of directors had 
been convened to discuss the question of making 
such an application or to discuss any of these 
purposes. That is perfecHy true. Defendant 2 
who was the Chairman of the board of directors^ 
has given evidence and told us that he discussed 
the question informally with some of his co- 
directors excluding defendant 7 who was all 
along siding with the Singhania group, and this 
application was made as a result of such discus- 
siODS. But to my mind, it makes no difference 
whatever whether this matter was previously 
discussed by a meeting of the board of directors. 

[23] What the Court has got to consider is, 
whether at the date when the directors decided 
to increase the capital defendant 1 company was 
in need of funds. (His Lordship then discussed 
the evidence on the point and concluded ;) 

[ 24 ] That being so, I am also of the opinion 
that the company legitimately was in need 

of funds for the purpose of starting branches 
abroad. 

[25] Numerous acts of the directors in relation 
to the fresh issue of shares were relied upon as 
evidence of their mala fides, I do not consider 
it necessary to deal with these acts at any 
length, because, even assuming that the directors 
did all these acts with the object of keeping the 
Singhania group out of control of defendant 1 
company, the moment it is established that the 
company was in need of further capital for legiti- 
mate purposes, the fact that the directors utIli^ed 
such need for the purpose of establishing them- 
selves more firmly in the saddle does not, in 
my opinion, render the issue of further capital 
either ultra vires or invalid. I have held that 
the company was in need of funds; and what- 
ever may have been the conduct of the directors 
with regard to that issue, and howsoever it may 
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have enabled them to make their position with 
regard to the management of defendant 1 com- 
pany stronger than it was before* the issue can- 
not thereby be rendered either ultra vires or in- 
valid, I, therefore, respectfully agree that the 
judgment of the trial Court must be upheld and 
the appeal dismissed. 

V,b.B. * Appeal dismissed. 

A. I. R. (36) 1949 Bombay 63 [C. N. 16.] 

FULL BENCH 

Chagla Ag. C. J., Bavdekar and Gajen- 

dragadkar JJ. 

Odhavji Lakhamshi — Appellant v. Sakar- 
chand Dahyabhai — Respondentt 

First Appeal No. 119 of 1943, Decided on 12th Decem- 
ber 1947. from judgment of Macklin and Gajendragad- 
kar JJ., D/- 2l8t November 1946. 

• Civil P. C. (1908), O. 21. R. 16— Notice to judg- 
ment-debtor— Decree — Assignment — Application 
for execution by assignee — Attachment beiore hear- 
ing judgment-debtor's objections — Appearance of 
judgment-debtor without notice and his objections 
heard — Title of assignee found established — Order 
of attachment is bad but application as a whole 
should not be dismissed— Finding as to validity of 
assignment must stand : 36 Bom. 58 : 12 I. C. 647, 
OVERRULED. 

Although under O. 21, R. 16 an assignee Is entitled 
to apply for execution, be cannot get the decree executed 
unless be has established bis title to be the assignee 
after giving notice to the judgment debtor and after bis 

I objections, if any, have been heard by the Court. It is 
,,to be noticed that a notice to the judgment-debtor is 
mandatory. It is the very foundation of the jurisdic- 
tion under O. 21, R. 16. But it is equally to be noted 
that the object of giving the notice is to enable the judg- 
ment'debtor to place before the Court bis objections, if 
any, to the execution of the decree, and what is prohi- 
bited is the execution of the decree without bearing the 
objections of the judgment-debtor. [Para 2] 

An assignee of a decree applied for execution of the 
decree. An order for attachment was made though no 
notice under O. 21, R. 16 bad been issued and though 
the judgment-debtor’s objection to the assignment had 
not been heard. The judgment-debtor came to know 
about the levying of the attachment and he raised 
various objections to the assignment and to the title of 
the assignee to maintain the execution. His objections 
were beard in full and the Court held that tbe assign- 
ment was good and that tbe assignee bad title to main- 
tain execution. On that, a notice under 0. 21, R. 66 in 
respect of the attached property was issued : 

Held that although admittedly no notice was given 
under O. 21, R. 16 there was no bar against tbe assignee 
filing his darkbast and applying for execution. But all 
the processes in execution which were taken before the 
judgmcnt‘debtor'8 objections were beard and before the 
title of the assignee was established were bad in law. 
Therefore, tbe order of attachment was bad but the dar- 
kbast as a whole could not be dismissed : 36 Bom. 68 : 
12 I. C. 647. OVERRULED. [Paras 3 & 4] 

Eeld further that the findings of the lower Court 
with regard to tbe validity of the assignment and the 
title of tbe assignee must stand, as they were arrived 
at after the judgment-debtor’s objections were heard. 
Therefore, the order under 0. 21, R. 66 issued after the 
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Judge held that the title of the assignee had been esta- 
blished, must stand. [Para 5] 

Annotation : (M4-Com.) Civil P. C., O. 21, R. 16 
N. 14. 

N. C. Shah — for Appellant. 

D, V. Patel — for Respondent, 

Chagla Ag. C. J.- -This appeal raises a very 
short question and has been referred to this Full 
Bench by my brother Gajendragadkar J. and 
Macklin J. The facts leading up to the appeal 
are that on 23rd June 1942, the respondent ap- 
plied for the execution of the decree as the as- 
signee and on 24th June 1942, the executing Court 
made an order for attachment. On 3rd July 1942, 
the attachment was levied. The judgment-debtor 
came to know about the levying of the attach- 
ment and he filed a written statement raising 
various contentions against the assignment of 
tbe decree and challenging the title of the as- 
signee to maintain the execution proceedings. 
His objections were heard and the learned Judge 
held against him and came to the conclusion 
that tbe assignment was good and that the title 
of the assignee to maintain execution proceed- 
ings had been established. On that, be issued a 
notice under 0. 21, R. 66 with regard to the 
attached property. It is from this order that this 
appeal is preferred. 

[2] The first objection taken by Mr. Shah is 
that no notice was issued under o. 21, R. 16 and, 
therefore, the darkhast filed by the assignee 
should be dismissed. The scheme of O. 21, R. 16 
is this. It enables a transferee of a decree to 
apply for the execution of the decree in the same 
manner and subject to the same conditions as 
if the application were made by the decree- 
holder. Proviso 1 to o. 21, R. 16 contains a cer- 
tain prohibition and that prohibition is that when 
tbe decree is transferred by assignment, notice of 
the application for execution has to he given to 
the transferor and the judgment-debtor and the 
decree shall not be executed until the Court has 
heard their objections to its execution. There- 
fore, although under o. 21, R. 16 an assignee ia’ 
entitled to apply for execution, he cannot get 
the decree executed unless he has established hia 
title to be the assignee after giving notice to the 
judgment-debtor and after his ohjeotions, if any, I 
have been heard by the Court. It is to be noticed 
that a notice to the judgment-debtor is manda- 
tory. As the Privy Council has pointed out, it 
is tbe very foundation of the jurisdiction under 

O. 21, R. 16 but ic is equally to be noted that tbe 
object of giving the notice is to enable the judg- 
ment-debtor to place before the Court his objeo- 
tions, if any, to the execution of the decree, and 
what is prohibited is tbe execution of the decree 
without hearing tbe objections of the judgment- 
debtor. 
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[3] In this case although admittedly no notice 
was given under o. 21, R. IG, the objections of the 
judgment debtor were heard in full and adju- 
dicated upon and the learned Judge came to the 
conclusion that the objections failed and the as- 
signment was proved. Therefore, in our opinion 
there was no bar against the assignee filing his 
darkbast and applying for execution but all pro- 
jcesses in execution which were taken before the 
judgment-debtors objections were heard and be- 
Ifore the title of the assignee was established were 
bad in law. The decree could only be executed 
after the objections had been heard and the judg- 
ment-debtor’s (assignee’s?) title had been esta- 
blished. To the extent that the learned Judge 
made the order of attachment, he was doing 
something which he was not entitled to do, be- 
cause he was permitting the assignee to execute 
the decree before he had established his title. 
])ut we do not agree with Mr. Shah that not 
only the order of attachment is bad but the as- 
signee was not entitled to maintain the darkbast 
and the darkbast should be dismissed. 

[4] In support of his contention. Mr. Shah has 
relied on a decision reported in Kassum Goolam 
Iloosein v. DayabJiai Amarsi, 36 Bom. 58 : (12 
I c. 547). There also no notice was issued to the 
judgment-debtor on the application for execution 
by a transferee of a decree and in execution of 
the decree the judgment-debtor’s property was 
attached in his shop by seizure. The Division 
Dench consisting of Sir Basil Scott C. J. and 
Batchelor J. held that the execution of the de- 
cree by attachment was unlawful and not merely 
irregular and they proceeded not only to set 
aside the attachment proceedings but also to dis- 
miss the darkbast filed by the transferee. With 
great respect to the learned Judges, in our 
opinion this case was wrongly decided because 
what followed upon the finding that the execu- 
tion of the decree was unlawful was the setting 
aside of the particular process in execution which 
had been adopted by the decree-holder. The dis- 
missal of the darkbast did not logically follow 
upon that finding because, as we have pointed out, 
there is nothing in law to prevent a transferee 
from filing his darkbast and applying for execution 
before he has established his title and before 
[notice has been issued under o 21, R. IG. The 
learned Judges seem to have taken the view that a 
transferee cannot apply for execution before notice 
has been served on the judgment-debtor under 
O. 21, R. 16. That, with very great respect, is 
not the correct view of the law. We, therefore, 
are of opinion that the order of attachment must 
be set aside, but the darkbast need not be dis- 
missed. 

[5] But Mr. Shah has contended that not only 
the order of attachment must go but even the 
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findings given by the learned Judge as to the 
status of the assignee and as to the validity of 
the assignment should also be set aside. We 
cannot accept that contention. Mr. Shah says 
that these findings were arrived at in the ab. 
sencG of any notice given to him under o. 21 , 
R. lG. That is perfectly true. Bub as we have 
pointed out, the object of the notice is to enable 
the judgment-debtor to submit his objections. 
If in fact he has submitted his objections and 
those objections have been heard, then he cannot 
be heard to say that that adjudication is bJid be- 
cause he did not receive the notice. These find- 
ings are not in any sense a part of the execu- 
tion of the decree. If they w^ere, then certainly 
Mr, Shah w'ould be right that the decree could 
not be executed till the title of the assignee has 
been established. It is obligatory upon the learned 
Judge to hear the objections and to decide the 
Question as to the validity of the assignment. 
What he did was under an obligation to do under 
O. 21, R. iG. He only did it without issuing the 
necessary notice, but that is a mere irregularity 
which has been cured by the judgment-debtor 
appearing, putting in a written statement and 
filing bis objections. We, therefore, hold that the 
findings of the learned Judge with regard to the 
validity of the assignment and the title of the 
assignee must stand. Therefore, the order of 
attachment will be set aside. But as regards the 
final order under o. 21. R. 66 which was issuedi 
after the learned Judge held that the title of the 
assignee had been established, [it] must stand. 
Therefore, the appeal being from that final order, 
the appeal must be dismissed. No order as to 
costs. 

v.B.B. Appeal dismissed. 

A. I. R. (36) 1949 Bombay 64 [G. N. 17.] 
Sen and Gajendragadkar JJ. 

Kurbanhussein Maliomedali Kharodatoala 
— Plaintiff — Appellant v. Husseinbhai 
Mithabhai Dliabu and others — Defendants — ■ 
Respondents. 

Second Appeal No. 720 of 1943, Decided on 31st 
July 1947, from order of Dist. Judge, Broach and Panch- 
mahals at Godhra, in Appeal No. 3 of 1939. 

(a) Limitation Act(1908), Art. 144 — Scope— Arbi- 
trators having authority, dividing and allotting 
immovable property to various disputants — Award 
is one creating interest in immovable properties — 
Suit for recovery of such immovable property — Suit 
based on title derived from award — Article appli- 
cable is Art. 144 and not Art. 120 — Limitation Act 
(1908), Art. 120. 

While considering the question as to whether an 
award is capable of creating an interest in immovable 
property it would have to be considered whether the 
terms of the award itself purport to create such interest 
and whether the arbitrators had authority to create 
such interest. If the answers to these two questions are 
in the affirmative, then such an award is capable of 
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4sreatiiif? an interest* in property: A. I. R, (35) 1948 
Bom. 101 (F. B.), Followed, " [Para 3] 

Where the arbitrators appointed by the partners to 
decide disputes between them had authority to divide 
the partnership property and the arbitrators in pursu* 
ance of this authority divided the property and allotted 
to the partners the properties to which the arbitrators 
thought they were entitled, the award in terms created 
an interest in immovable properties in favour of the 
various partners. [Para 4] 

A suit by one of the partners to recover immovable 
property on the basis of the title created by such award 
is eesentially a suit to recover immovable property to 
which Art. 144 applies. It is the relief claimed by the 
plaintiff and not the basis on which the said claim is 
made, that really determines the question of limitation: 
28 Bom. 1, Appl%ed\ A.I.B. (8) 1921 Bom. 389 and A.I.R. 
(12) 1925 Bom. 519, Commented and not followed; 23 
Mad. 593 and 33 Cal. 881, Rel. on; A. I. R. (15) 1928 
Bom. 264, Ref, [Para 5] 

Article 120 does not apply to the case. It is not a 
suit to enforce the award. If the award is valid, it is 
operative even though, neither party has sued to enforce 
it by a regular suit or by a summary procedure: 18 
Cal. 414 (P. C.), Rel. on. [Para 9] 

Annotation: (*42‘Com.) Lim. Act, Arts. 142 and 144, 

3. 

(b) Precedents — Same High Court — Conflict on 
points between Division Benches— Two views held 
— Subsequent Division Bench can follow any. 

[Para 8] 

S. M, Shah and V, T.Gamb/unraZa— for Appellant. 

J, C. Shah and N, C, Shah— tot Respondent No. 1. 

GajendragadkaF J — The suit giving rise to 
the present appeal had been filed by the plaintiff 
to recover possession of four items of immova- 
ble property on the ground that he was entitled 
to them by virtue of an award made on 2nd 
March 1926. The plaintiff'^s case was that he, 
the defendant, and two others were carrying on 
business in partnership at Dohad, and that the 
said partnership owned some properties. While 
the partnership was being carried on, disputes 
arose between the partners which the partners 
referred to five persons as arbitrators of their 
choice and confidence. The arbitrators examined 
the documents consisting mainly of the account 
books of the partnership and made their award 
on 2nd March 1925. Under this award, the plain- 
tiff was given the properties in respect of which 
the present suit has been filed. After the award 
was made by the arbitrators, the plaintiff filed 
an application under para, 20 of Sch. ii, Civil 
P.C. in the Court of the First Class Subordinate 
Judge at Nadiad. The said application was 
numbered as a suit, but eventually the plaintiff 
withdrew the said application on the ground that 
he had recovered some of the properties allotted 
to him under the award and would have to file 
a suit for the possession of the remaining proper- 
ties in the Dohad Court. The application was 
withdrawn on 6th January 1926 without the 
Court’s permission to file a fresh application in 
future. Thereafter the plaintiff took no steps 
•until he filed the present suit on 25th February 
1949 B/9 & 10 


1937 almost precisely within 12 years from the 
date when the award was made. 

[2] The claim thus made by the plaintiff was 
resisted by the defendant on several grounds, 
only three of which need be mentioned at this 
stage. It was urged by him that the suit was 
barred under the provisions of o. 23, R. 1, 
Civil P. C., 1908 by reason of the fact that the 
application made by him in the Nadiad Court 
was withdrawn after it had been numbered as a 
suit. He also urged that the present suit was 
barred by res judicata. To these two pleas was 
added a third plea of limitation; the contention 
for the defendant being that the suit was one to 
enforce an award and not one for the recovery 
of possession of immovable property, and that 
such a suit is governed by Art. 120, Limitation 
Act. It is obvious that, if Art. 120 were to be 
applied, the suit is clearly beyond time. The 
three pleas to which I have just referred gave 
rise to three issues which were tried as prelimi- 
nary issues in both the Courts below. The learn- 
ed trial Judge negatived the defendant’s plea 
that the suit was barred by O. 23, R. 1 or by 
res judicata. He, however, accepted the plea 
made by the defendant that the suit was barred 
by limitation and so dismissed the plaintiff’s 
suit. He held that the suit was one for the en- 
forcement of the award and was governed by 
Art. 120, Limitation Act. When the matter went 
in appeal, the learned District Judge took the 
same view on the three questions that arose for 
his determination, with the result that he dis- 
missed the appeal and affirmed the decree 
passed by the learned trial Judge. It was against 
this decree that the plaintiff preferred the present 
second appeal. When this appeal was argued 
before Macklin and Bavdekar JJ. on 27th Septem- 
ber 1946, Mr. S, M. Shah for the plaintiffs 
contended that the decision of the Courts below 
on the question of limitation was wrong; and ha 
argued that the suit was clearly one for posses- 
sion of immovable property and as ^such would 
be governed by Art, 144, Limitation Act. Mr. 
Shah also referred to the fact that the reported 
decisions of this Court on which the Courts 
below had relied in dealing with the question of 
limitation did not strictly apply to the facts of 
the present case and that some observations in 
the said decisions may have to be reconsidered 
since they were in conflict with the consensus of 
judicial opinion prevailing in the other High 
Courts in this country. 

[3] On behalf of the respondents a new point 
was raised at the hearing of this second appeal. 

It was urged by Mr. J. C. Shah on behalf of the 
defendant. respondent that "an award by itself 
cannot create rights in immovable property and 
if that is so it is evident that a suit to obtain 
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possession of land to which the plaintiff was he was entitled under the award and which ha^ 

given a title by means of an award would in still not been delivered to him by the defendant, 

effect be a suit to enforce an award and the In his written statement the defendant raised 

plaintiff could not obtain possession until judi- several contentions in addition to the three 

cial effect is given to the award.” The learned which I have already referred to. It was, how- 

Judges took the view that the point thus raised ever, expressly admitted by the defendant that 

by the respondent was of "some difficulty and the reference in writing had been made by the 

importance” and so they referred the said point parties concerned to five persons; and it has not 
to a Full Bench. That is how this second appeal been denied that pursuant to the said reference 

went before a Full Bench for the determination an award bad in fact been made. The written 

of the question referred to them. In the opinion statement makes several contentions about the 
of the Full Bench, while considering the ques- unsatisfactory manner in which the award hae 

tion as to whether an award is capable of crea- been made. It has been alleged that certain 

ting an interest in immovable property it would properties of the partnership have not been 

have to be considered whether the terms of the divided, and that certain properties exclusively 

award itself purport to create such interest, belonging to the defendant have been dealt with 

and whether the arbitrators bad authority to as though they belonged to the partnership. It 

create such interest. If the answers to these two has also been urged in the written statement 

questions are in the affirmative, then such an that Kurbanhussein Lukmanji was not the arbi- 

award is capable of creating an interest in pro- trator of the defendant’s choice and had not 

perty : Knrbanlitissein v. Museinhhai^ 49 Bom. been appointed as an arbitrator by the partner- 

li. E. 731 : (A. I. B. (35) 1948 Bom. 101 F. B.), ship when the reference paper was signed. It in 
With this answ’er of the Full Bench the second the defendant’s case that this Kurbanhussein 
appeal has come to us for disposal according to took part in the arbitration proceedings, and the 
law. award for that reason would he invalid and not 

[4] The award in this case recites that the binding on the defendant. Though all these con- 

arbitrators had been given authority by a writing tentions were raised in great detail, the plaintiff’s 

duly executed by all the partners on 24th octo- allegation that a reference was made to the arbi- 

ber 1924, “to divide their joint property.” The trators asking them to divide the partnership 
award then proceeds to say that by virtue of properties between the partners has not been 
the said authority the arbitrators bad heard all denied. In these circumstances it seems to us 
the disputes and examined whatever documents that it would be reasonable to infer that th& 
and account books that were produced before patties are not at dispute on the question as to 
them and had ascertained dues and outstandings whether the arbitrators bad been in fact asked 
and properties of the partners. They had also to divide the properties of the partnership. Since 
taken into account all the matters from the date the dispute almost entirely centred round the 
of the reference paper till the date when the division of the immovable properties belonging 
award was pronounced and had considered the to the partnership, it is indeed inconceivablo 
rights and liabilities of all the parties in refer- that without giving the arbitrators the authority 
encG to the disputes referred to them. In conclu- to divide the properties they could have been 
sion the arbitrators effected a division of the asked to decide the dispute in any manner afe 
properties belonging to the partnership between all. It is true that the reference paper is not on 
the partners and serially set out the properties the record, but the absence of the reference paper 
that fell to the respective shares of the partners ig, in our opinion, immaterial having regard to 
concerned. It would thus be clear that the arbi- the recital in the award as to the contents of the 
trators definitely averred in their award that reference paper and having regard to the fact 
the dispute that was referred to them was one that the allegations made in the plaint in that 
which had arisen between the partners as regards behalf have not been denied, either expressly or 
the division of the partnership properties, and by necessary implication, in the written state- 
that they had been given authority to divide the ment. Assuming that the arbitrators were given 
said properties after hearing all the partners and authority to divide the properties of the partner- 
considering such evidence as would be produced ship between the contending partners, the next 
before them. In the plaint similar allegations question which arises for decision is, does the 
were made about the nature of the reference award purport to divide the properties ? The 
made and the authority of the arbitrators, and answer to this question is obvious, and indeed 
the plaintiff had alleged that the award made there is no dispute before us on this point The 
under the said circumstances was binding on award does in terms effect a division of the pro- 
all the partners. On that basis the plaintiff had perties of the partnership and proceeds to allot 
prayed for possession of the properties to which to all the partners the properties to which the 
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(arbitrators thought they were entitled. On this 
!view it must be held that the arbitrators had 
.Ithe necessary authority to divide the properties 
in question and the award made by them has in 
terms created an interest in the immovable pro- 
perties in suit in favour of the plaintiff; since 
the two conditions laid down by the Full Bench 
are thus satisfied, it follows that the award is 
iin law capable of creating an interest in property 
in favour of the plaintiff and has in fact created 
such interest in his favour. 

[6] That being the position of the award and 
the rights created under it, the question of limi- 
tation would ordinarily have presented no diffi- 
culty; the plaint in terms claims to recover 
immovable property and makes reference to the 
award as constituting the basis of the plaintiff’s 
title. It is the relief claimed by the plaintiff 
and not the basis on which the said claim is 

made that really determines the question of 

limitation. If the award creates a title in favour 
of the plaintiff in regard to the properties in 
suit, the plaintiff's claim to recover possession 
of the said properties on the strength of the 
award can, we think, be treated as similar to a 
claim to recover possession of properties on the 
strength of a sale deed. In both cases the plaintiff 
claims to recover possession of certain properties 
and seta up a title in himself with regard to 
them. The title in one case may be evidenced 
by a sale deed and in another by an award. The 
difference in evidence as to the basis of the title 
cannot, in our opinion, affect the nature of the 
suit. In either case it is essentially a suit to 
recover possession of immovable property; and 
we are disposed to hold that such a suit would 
be governed by Art. 144, Limitation Act. Both 
the Courts below have, however, taken a contrary 
view and have held that Art. 120 applies ; in 
arriving at the said conclusion they have relied 
upon some reported decisions of this Court. It is, 
therefore, necessary to examine these decisions. 

[6] The first material decision is to be found 
in Fardunji Edalji v. Jamsedji Edalji,2S 
Bom. 1 : (6 Bom. L. R. 706). In this case this 
Court was dealing with the plaintiff’s claim to 
recover a certain sum of money with interest 
due on an award, and on the failure of the defen- 
dant to pay, for the recovery of the said sum 
from the defendant’s property. The defendant 
resisted the plaintiff’s suit on the ground that it 
was a claim for specific performance which could 
not be sustained having regard to the provisions 
of S9. 21 and SO, Specific Relief Act. Jenkins C. J., 
however, negatived this contention (page 3) : 

“The ffrst of these objeotiona’* said Jenkins C. J. 
“ptoceds on the assumption that the suit is one for 
specific performance, but in our opinion it clearly is not; 
it is a suit for the recovery of money and for relief 

incidental thereto." 


It may bo pointed out that after this pronounce- 
ment from Jenkins 0. J. all the High Courts in 
India have similarly negatived the contention 
that a suit to obtain relief on the basis of an 
aw^ard is a suit for specific performance. This 
decision then clearly supports the proposition 
that a suit to recover money does not cease to 
be a suit for money as such merely because the 
claim for money is based, not upon a contract, 
but upon an award. By parity of reasoning, a 
suit for possession of immovable property would, 
in our opinion, have to be regarded as a suit for 
possession of such immovable property, notwith^ 
standing the fact that the claim to the property 
is based upon the provisions of an award. 

[7] The next decision is to be found in Baj- 
mal Girdharlal v. Maruti Shivram, 45 Bom. 
329 : (A.i.R, (8) 1921 Bom. 389), In the said case 
the parties to a mortgage had referred their dis- 
putes to arbitration out of Court and in due 
course an award had been made. It was fol- 
lowed by an application under para. 20 of scb. 2 
of the old Code; but the said application was 
rejected. The unsuccessful party then sued on 
the aw’ard, but his claim was resisted on the 
ground that the refusal by the Court to file the 
award operated as res judicata, A plea of limi- 
tation was also raised. Both the pleas were 
rejected by this Court. While dealing with the 
question of limitation, Macleod C. J. observed 
that 

"the suit is not barred by limitation, because it seems 
to be settled now that a suit to enforce an award is a 
suit not provided by any other Article of the Limitation 
Act. Then the time is six years under Art. 120.’* 

I may mention that the effect of this decision 
was to enlarge the period of limitation for the 
plaintiff’s claim on the ground that the claim 
was one to enforce an award. If it had been 
held that the claim was one to recover money, 
the period of limitation would have been three 
years and not six. Fawcett J. agreed with the 
conclusion of the learned Chief Justice but con- 
tented himself with the observation that the suit 
was not one for specific performance and as such 
did not fall within Art. 113, Limitation Act. In 
terms the learned Judge referred to the observa- 
tions of Jenkins C. J, in Fardunji Edalji v. 
J amsedji Edalji, 28 Bom. l : (6 Bom. L. R. 705). 
I may also point out that, though Macleod 0. J. 
observed that the view which he took about the 
article of the Limitation Act applicable to the 
suit with which he was dealing was well settled, 
no authority was cited in support of the said 
view and no reference was made to Sornavalli 
Ammal v. Muthayya Sastrigal, 23 Mad. 593 : 
(10 M. L. J. 208) which had been cited in the 
course of arguments and which had taken a 
contrary view. The same view on the question 
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of limitation was taken by Macleod 0 . J. and 
Coyajee J. in Kanalal Lallubhai v. Chhotalal 
Narsidas, 49 Bom. 693 : (A. i. r. ( 12 ) 1925 Bom. 
519). In his judgment Macleod C. J. referred to 
his prior decision in Rajmal Girdharlal v. 
Maruti Shivravi, 45 Bom. l. r. 329 ; (a. i. r. 
(8) 1921 Bom. 889), and held that Art. 120 applied. 
His attention was invited to the decision of 
Jenkins C. J, in Fardunji Edalji v. Jamsedji 
Edalji, 28 Bom. 1 : (5 Bom. L. R. 705) and it was 
contended that the ratio of the said decision was 
inconsistent with the view which he was disposed 
to take. As I have already mentioned, in Far- 
d^inji's case, 28 Bom. 1 ; (5 Bom. L. R. 705) 
Jenkins C. J. had taken the view that a suit to 
recover money was a suit to recover money as 
such and not one for the specific performance of 
the contract. Macleod C. J., however, dealt with 
the said decision in these words (p. 695) : 

“The question there was whether a suit on an award 
was a suit for specific performance; so far as we can 
gather, there was no question of limitation argued 
before the Court, nor was it decided that a suit to 
enforce an award is in reality a suit to recover money 
directed by the award to be paid to the successful 
party, bo that the period of limitation for such a suit 
was three years and not six.” 

Ifc is quite true that iu Fardunji s case, 28 Bom. 
1 : (5 Bom. L. R. 705) the question of limitation 
had not been raised; but it is hardly necessary 
to point out that Jenkins C. J. had in fact held 
that the suit before him was in reality a suit to 
recover money, notwithstanding the fact that the 
plaintiff’s claiai was based on an award. 

[8] The same question had arisen in a different 
form in Ishram v. Trimhalc, 80 Bom. L. R, 675; 
(a. I. B. ( 15 ) 1923 Bom. 264) where the claim to 
enforce a charge created by an aw^ard was the 
subject-matter of the suit. In dealing with the 
question of limitation Fawcett J. was appa- 
rently inclined to hold that a claim to enforce 
a charge would be governed by Art. 132, not- 
withstanding the fact that the charge had been 
created by an award. But since the suit with 
which his Lordship was dealing had been filed 
within six years from the date when the cause 
of action accrued, the question as to whether 
Art. 132 or Art. 120 applied was immaterial, for 
on either view the suit was within time; that is 
why Fawcett J. did not pursue the point any 
further. On these authorities the position is that 
a Division Bench of this Court has held in 
Fardunji Edalji v. J amsedji Edalji, 28 Bom. 
1 ; (5 Bom. L. R 705) that a suit to recover 
movables or money is a suit for the recovery of 
such movables or money in spite of the fact that 
the claim is based on an award. On the other 
hand, there are two decisions of a Division Bench 
of this Court in which it has been held that a 
suit to recover money on an award should be 


regarded as a suit to enforce award to which the 
residuary Art. 120 should be applied. There is 
apparently some conflict in the views thus ex- 
pressed; and we think it is open to us to follow 
either of the two view's which appears to us to 
be reasonable. We would prefer to follow the 
view expressed by Jenkins C. J. in FardunjVs 
case, 28 Bom. 1: (5 Bom. B. r. 705). Besides the 
question of limitation w'hich arises for deter- 
mination in this case cannot strictly be regarded 
as concluded by the other decisions to which 
I have already referred. In the present case we 
are dealing with plaintiff’s claim to recover 
possession of immovable property; whereas in 
the said decisions a claim for money or movables 
was involved. It is of course true that the rea- 
soning adopted by Macleod C. J. is inconsistent 
W'ith the reasoning which w^e prefer to adopt, but 
we are not prepared to say that we are bound 
by the said reasoning. Besides it may be pointed 
out that in dealing with the question referred to 
them the Full Bench — of which I was a member 
— have cited with implied approval the Madras 
and Calcutta decisions which hold that claims 
for possession of immovable property are gov- 
erned by Art. 144 though such claims are based 
on an award. It may be useful to refer to some 
of these decisions. 

[9] In Sarnavalli Ammal v. Muthayya Sas- 
trigal, 23 Mad. 693; (10 M. L. J. 208) it. was held 
that a suit to enforce an award cannot be re- 
garded as a suit for specific performance of the 
contract within the meaning of Art. 113, Limi- 
tation Act. It was pointed out that an award is 
the decision of the tribunal constituted by the 
parties and is a document W'hich declares title 
of the parties and is evidence of such title on the 
date on which the award is made. In that view 
the suit must be considered as one for the reliefs 
claimed on the basis of the title as evidenced by 
the award. To the same effect is the decision 
of the Calcutta High' Court Bhajahari Saha 
Banihya v. Beliari Lai Basah, 33 cal, 881 ; 

(4 O. L. J. 162) wherein it was held that a suit 
for recovery of possession of land on the decla- 
ration of the plaintiff’s right thereto on the basis 
of an award made by the arbitrators appointed 
by the parties is one to which Art. 144 of Sch.II, 
Limitation Act applies and may be brought 
within 12 years of the date of the award. In 
repelling the argument that Art, 120 should be 
applied to such a suit, Mookerjee J. observed 
that the said argument is based on the assump- 
tion that an award does not create any rights 
until it has been enforced either by an appli- 
cation under 8, 625, Civil P. C., (para. 20 of 
sch. 11, Civil P. C., 1908) or by a regular suit. 
He then referred to the decision of the Privy 
Council in Muhammad Nawaz Khan v. Alam 
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Khan, 18 I. A. 73 ; (18 Cal. 414 (p. C.) ) in sup- 
port of the proposition that "if an award is valid, 
it is operative even though neither party has 
sued to enforce it by a regular suit or by a 
summary procedure/* "This conclusion** ob- 
served Mookerj'ee J., 

**ls based upon the elementary principle that, as be* 
tween the parties and their privies, an award is entitled 
to that respect, which is due to the judgment of a Court 
of last resort. The award is in fact a dual adjudication 
by a Court of the parties* own choice, and until im- 
peached on sufficient grounds in an appropriate pro- 
oeoding, an award, which is on the face of it regular, 
is conclusive upon the merits of the controversy sub- 
mitted, unless possibly the parties have intended that 
the award shall not be final and conclusive.’* 

With these observations I respectfully agree. 
The Allahabad High Court has taken a similar 
view. In Sarnavalli Ammal v. Muthayya 
Sasirigal, 23 Mad. 593 ; (10 M. L. J. 208) the 
argument that a claim made for certain reliefs 
on the strength of the provisions of an award 
amounts to a claim on a contract was negatived, 
and it was observed that it cannot on that ground 
be contended that awards are contracts, because 
it would then have to be similarly contended 
that directions in a will or codicil to execute a 
xmrticular settlement are also contracts. It was 
also pointed out that, though an award springs 
out of an agreement to submit to arbitration, an 
award itself is a decision of the arbitrators bind- 
ing upon the parties as a decision. It was accord- 
ingly held that in such circumstances a suit 
based upon an award to recover posseesion of 
immovable properties must clearly fall under 
Art. 144, Limitation Act. As observed by the 
Privy Council in Muhammad Nawaz Khan 
V. Alain Khan, 18 i. A. 73 : (18 Cal. 414 (p. c.) ) 
an award must have its full legal effect and it 
is binding on the parties as much as a decree of 
the Court would be, and the binding character 
of the award is not shaken merely by reason of 
the fact that the summary procedure available 
to the parties to have a decree in terms of the 
award has not been adopted or has proved in- 
fructuous. If the award amounts to a decision 
of the domestic tribunal on the points in dispute 
between the parties, we see no difficulty in 
holding that a claim to recover immovable 
properties on the strength of the title created by 
such an award must 'be treated as a claim to 
recover immovable properties and as such it 
.must be governed by Art. 144 . That being our 
I view, we must hold that both the Courts below 
.were wrong in treating the plaintiff’s suit as 
marred by limitation, 

[ 10 ] This decision on the question of limi- 
tation does not, however, terminate the pro- 
ceedings in the suit; but instead it necessitates 
a remand of the case to the trial Court for the 
determination of the remaining iesues. We ac- 


cordingly set aside the decree passed by the 
lower appellate Court and remand the suit to 
the trial Court for disposal according to law. 

[11] Having regard to the fact that this 
litigation has already been unduly protracted, 
we direct that the learned trial Judge should 
deal with this suit as expeditiously as he can 
after the record and proceedings are received in 
his Court. 

[12] The appellant will be entitled to his costs 
in this Court, Costs in the lower appellate Court 
and in the trial Court will be costs in suit. 

Decree set aside and 

R.G.D. case remanded, 

A. I. R. (36) 1949 Bombay 69 [G, N, 18.] 
Chagla C. J. and Tendolkar J. 

The Commissioner of Income-tax, Bombay 
City V. Dhanmal Chellaram — Assessee. 

Income-tax Ref. No. 25 of 1947, Decided on 19th 
March 1948. 

Income-tax Act (1922), Ss. 27 and 22 (2) and (4) — 
Application for setting aside assessment — Suffi- 
cint cause — Cause shown by assessee before 
Income-tax Officer found insufficient — Assessee 
alleging invalidity of notice under S. 22 (2) for first 
time before tribunal — Assessment cannot be set 
aside. 

Under S. 27 it is for the assessee to show cause and 
it is for the Income tax olVicer to bo satisfied that the 
cause shown is a sufficient cause. But before the 
assessee can succeed in setting aside the assessment 
under S. 27, there must be found as a fact that a parti- 
cular cause shown by the assessee operated upon his 
mind wdich prevented him from complying with the 
notice under S. 22 (4). Where the cause shown by the 
assessee before the Income-tax Officer or the Appellate 
Assistant Commissioner is found insufficient and is 
entirely difierent from the one which he pleads before 
the Tribunal for the first time, namely as to the invali- 
dity of notice under S. 22 (2), it cannot be said that 
the invalidity of the notice under vS. 22 (2) in fact 
prevented the assessee 'from complying with notice 
under S. 22 (4) and therefore, the assessee cannot 
succeed in setting aside the assessment. [Paras 3, 5] 

Annotation : (’46-Man.) Income-tax Act, S. 27 N 1. 

€. K, Daphtary, Advocate-General and G. N, Joshi 

— for Commissioner of Income-tax. 

U, Al, Seervai — for Assessee. 

Chagla C. J. — In this case the assessee was 
served with a notice under S. 22 (2) for the 
assessment yeai? 1939. 40 on X3th July 1939, and 
a notice under S. 22 ( 4 ) for production of hooka 
was served on him on 6th January 1941. With 
regard to the production of books, extension of 
time was granted to him until 25th February 
1941, when some books were produced but other 
books were not produced. That assessment was 
completed on 22nd September 1943. For the 
assessment year 1940.41 notice under s. 22 (2) 
was served on 20th July 1940, and notice under 
8. 22 ( 4 ) was issued on libb February 1941. No 
books were produced. Assessment was completed 
on 22nd September 1943. For the assessment 
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year 1941-42 a notice under S. 22 (2) was served 
on 6th June 1941, and notice under S. 22 (4) was 
served for production of books on llth August 
1943. Time was extended till 3l3t August 1943. 
The assessment was completed on 22nd Septem- 
ber 1943. Then the assessee applied to the 
Income-tax OfQcer under s. 27 to set aside these 
assessments, but the Income-tax Officer declined 
to do so, and the Appellate Assistant Com- 
missioner on appeal agreed with the Income-tax 
Officer. Then the matter went before the Appel- 
late Tribunal, and for the first time a point was 
urged by the assessee that inasmuch as the notice 
issued under S. 22 (2) and S. 22 (4) was invalid, 
further time should have been given to him and 
that there was sufficient cause for his not pro- 
ducing the books w'hen called upon to do so. 

[2] It is perfectly true that when the three 
assessments were made, the notices that w^ere 
issued under s. 22 (2) or 22 (4) were in the eye 
of the law bad notices, but Ordinance 45 of 1944 
which was promulgated on 3rd October 1944, 
validated all these notices. The question that 
arises is whether notwithstanding the validation 
of these notices, the fact that at the time when 
the notices w'ore issued they were invalid con- 
stituted sufficient cause within the meaning of 
S. 27 which prevented the assessee from complying 
with the notices under B. 22 (4). 

[3] It has got to be remembered that under 
S. 27, it is for the assessee to show oause and it 
is for the Income-tax Officer to be satisfied that 
the cause shown is a sufficient cause. It was 
never suggested by the assessee before the 
Income-tax Officer, or before the Assistant Ap- 
pellate Commissioner, or, even as a matter of 
fact, before the Appellate Tribunal that the 
reason why he could not comply with the notices 
under S. 22 (4) was that he thought those notices 
were bad in law and he was under no obliga- 
tion to produce the books. The cause which he 
showed before the Income-tax Officer and the 
Appellate Assistant Commissioner was an entirely 
different cause and that cause was found insuffi- 
cient by both those officers. It was only before 
the Tribunal that this point was urged, not on 
the ground that the supposed invalidity of the 
notice weighed upon the mind of the assesses 
and prevented him from complying with the 
notice, but purely as a matter of law that inas- 
much as the notices were invalid at the time 
when they were issued, their validation subse- 
quently did not prevent the assessee from putting 
forward the case of sufficient cause under s. 27 . 
We fail to see how a question of law in this form 
can arise with regard to the sufficiency of cause 
shown by the assessee. There must be found as 
a fact that a particular cause operated upon the 
mind of the assessee which prevented him from 


complying with the notice. That is a pure question 
of fact. The sufficiency of it may be a question 
of law, but in this case the very basic fact is 
absent, viz., that the invalidity of the notice did 
operate upon the mind of the assessee and thereby 
prevented him from complying with the notice. 
Therefore, in my opinion, the Tribunal was not 
right in coming to the conclusion that the assessee 
W'as prevented by sufficient cause from comply- 
ing with the notice. 

[4] Mr. Seervai has relied on two authorities 
as supporting his contentions. In my opinion 
neither of the two cases really helps him. The 
first is a judgment of Sir John Beaumont 
reported in Govindram Seksaria v. CommiS’ 
zioner of Income-tax (Central) Bombay ^ 45 
Bom. Xj. r. 168 ; (A. I. R. (30) 1943 Bom. 122). In 
that case, notice under s. 22 (2) and S.-22 (4) was 
issued by the Income-tax Officer, Special Circle, 
instead of the Income-tax Officer having juris- 
diction in the particular locality, and his juris- 
diction to issue notice was challenged by the 
assessees. Then an attempt was made by the 
assessees to set aside the assessment under S. 27 
on the ground that they were prevented from 
complying with the terms of the notice by suffi- 
cient cause. Sir John Beaumont held that the 
notice that was issued was bad inasmuch as the 
Officer who issued it bad no jurisdiction, and he 
also came to the conclusion that there was 
sufficient cause preventing the assessees from 
complying with the terms of the notice. In this 
case also an Ordinance was issued validating 
the notice. The Ordinance was issued on 3rd 
January 1940, and Sir John Beaumont held that 
up to 30th December the assessees were entitled 
to refuse to produce their books to an officer who 
bad no right to assess the tax. But the impor- 
tant thing to bear in mind is this that the as- 
sessees were conscious of the fact that the officer 
who had issued notices had no jurisdiction. They 
had asserted their right not to be assessed by 
that officer and they bad challenged his juris- 
diction. So all these facts had weighed with 
them when they refused to produce the books 
and on that -Sir John Beaumont held that, 
although the Ordinance subsequently validated 
the notice, till the validation the assessees had 
sufficient cause for not producing the books. The 
facts before us, as I have pointed, are entirely 
different. At no stage and at no time was it 
suggested by the-assessee that he was under the 
impression that the notice issued under S, 22 (2) 
or S. 22 (4) was an invalid notice. 

[ 5 ] The other case relied upon is Commis- 
sioner of Income tax v. Ekhal dt Co., 47 Bom. 
li. B. 181 : (A. I. R. (32) 1945 Bom, 316). There 
Sir Leonard Stone and Kania J. held that 
notice under s. 22 (2) was not a valid notice as 
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it did not allow the aasessee the time for making 
the assessment which was required under the 
law. The point as to the validity of the notice 
was not taken by the assessee either before the 
Income-tax Officer or the Appellate Assistant 
Commissioner and it was taken for the first time 
before the Tribunal. Notwithstanding this both 
the learned Chief Justice and Kania J. came to 
the conclusion that the assessee was entitled to 
have the assessment set aside. From this Mr. 
Seervai argues that although the assessee did 
not put forward the contention with regard to 
the invalidity of the notice either before the 
Income-tax Officer or the Appellate Assistant 
Commissioner, he is still entitled to take the 
point as it is a point of law. It is perfectly 
patent that if there is a factor which goes to 
vitiate the notice or to render it invalid or 
illegal, such a point can be taken at any stage 
and there would not be anything like an estoppel 
operating against the assessee. But here we are 
not concerned with the invalidity of the notice. 
The whole reference proceeds on the assumption 
that the notice has been been rendered valid and 
it must be deemed to be valid at all times. The 
only question we have got to consider is whether 
the particular cause on which Mr. Seervai is 
relying was a cause which in fact prevented the 
assessee from complying with the notice under 
8. 22 U) and, as I have said, as that cause was 
never suggested, the assessee must fail to have 
bis assessment set aside under s. 27. We there- 
fore, answer the question in the negative. The 
assessee to pay the costs. 

K.s. Ansxoer in the negative. 

A. I. R. (36) 1999 Bombay 71 fC. N. 19.] 
Ohagla C. J. and Bavdekar J. 

Atmaram Narayan Patil — Applicant 

V. 

Emperor. 

Orimiual Revn. Appln. No. 120 of 1948, Decided on 
16th April 1948, from order of Addl. Resident First 
Class Magistrate, Thana. 

(a) Government of India Act (1935), Ss. 107 and 
311 — Hindu law is not "existing Indian law" within 
the sections. 

Because Hindu law is applied In the administration 
ol iuBtico by directions of a competent Legislature, it 
does not follow that Hindu law was passed or made by 
« Legislature. The word "passed" in S. 811 cannot be 
read as meaning "approved or adopted by the Govern- 
ment." The words can only mean as “having received 
the sanction or imprimature of the Legislative autho- 
rity." Hence Hindu law is not an “existing Indian 
law" within the meaning of Ss. 107 and 311. [Para 7] 

(b) Criminal P. C. (1898), S. 198— Offences under 
Prevention of Bigamous Marriage Act (XXV [25] 
of 1946)- — -Complaint under S. 198 of aggrieved party 
not necessary. 

By reason of S. 9, Bombay Prevention of Bigamous 
Marriage Act which makes ofiences under the Act 
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cognisable, the complaint of the aggrieved party re- 
quired by S. 198, Criminal P. C. is no longer necessary 
for the initation of the prosecution : A. I, R. (35) 1948 

Bom. 374, Foil 8] 

(c) Prevention of Bigamous Marriage Act (xXV 
[25] of 1946), S. 5— Offence under, need not neces- 
sarily be tried by Court of Session but can be tried 
by Presidency Magistrate or Magistrate of First 
Class. 

An offence under S. 5 is not an offence against 
“other law” within the meaning of that expression as 
used in Sch. 2, Criminal P. C., but it is an offence 
which has been made an offence under S. 494, Penal 
Code itself. Hence the proper forum for the trial of the 
offence is not necessarily the Court of Session but may 
be a Presidency Magistrate or a Magistrate of the First 
Class. [I'ara 9J 

W. A. Rege, A. R. Deval and Y. N. Chaphekar — 

• for Applicant. 

S. B. JathaVy Asst. Government Pleader — 

for the Crown. 

Chagla C. Ji — This is an application in revi- 
sion against an order passed by the Additional 
Resident Magistrate, Thana, by which he con- 
victed the accused under S. 5, Bombay Preven- 
tion of Bigamous Marriage Act, 134G, read with 
S. 494, Penal Code, 1860, and sentenced him to 
one day’s simple imprisonment and a fine of 
Rs, 10. 

[2] Applicant 1 along with three others were 
tried by the Additional Resident Magistrate, 
Thana. The applicant was charged with having 
married accused 2 while the first marriage was 
subsisting. Accused 3 was the father of the ap- 
plicant and accused 4 was the brother-in-law of 
accused 2. The father of the applicant and the 
brother-in-law of accused 2 were charged with 
having aided and abetted in the solemnisation of 
the marriage. The learned Magistrate convicted 
all the four accused, and there was an appeal 
from his decision to the Court of Session, and the 
learned Sessions Judge dismissed the appeal. 
From that decision only the applicant who was 
accused 1 has come in revision before us. 

[3] Mr. Rege, who appears for the applicant, 
has raised before us several interesting questions 
as to the validity of the Bombay Prevention of 
Bigamous Marriage Act, 1946. This Act of 1946 
applies to Hindus and S. 4 declares a bigamous 
marriage to be void notwithstanding any law, 
custom or usage to the contrary, and by s. 5 tha 
contracting of a bigamous marriage is constituted 
an offence and is deemed to be an offence under 
S. 494, Penal Code. Sections 6 and 7 are penal 
sections which penalise the solemnising of a 
bigamous marriage and provides a penalty for 
persons having charge of a minor concerned in 
a bigamous marriage. Section 8 provides for the 
forum and states that no Court other than that 
of a Presidency Magistrate or a Magistrate of the 
First Class shall take cognisance of and try any 
offence punishable under S. 6 or 7 of the Act, 
and S. 9 makes offences under the Act cognisable. 
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[4] This Act -was passed by the Provincial 
Legislature and the Provincial Legislature was 
competent to enact this legislation inasmuch as 
the subject of marriage and divorce fails in 
item G of List III in Sch. vi. That is a list which 
deals with subjects with regard to which both 
the Central and the Provincial Legislature can 
legislate. But Mr. Rege’s contention is that al- 
though the Provincial Legislature was competent 
to pass this Act, this Act is void inasmuch as it 
is repugnant to an existing Indian law and the 
argument is put in this way. I nder Hindu law 
bigamous marriages are permitted. They are 
not only not void but they are perfectly valid. 
Inasmuch as the Provincial Legislature by pass- 
ing the Act has rendered bigamous marriages 
void, that provision is repugnant to the existing 
Hindu law and to the extent of that repugnancy 
the Act passed by the Provincial Legislature is 
void and of no elfect. 

[5] Section 107, Government of India Act 
deals with inconsistency between Federal or 
Central laws and Provincial laws and sub-s. (l) 
provides that if a Provincial law is repugnant 
to any provision of an existing Indian law with 
respect to one of the matters enumerated in the 
Concurrent Legislative List, then the existing 
Indian law shall prevail and the Provincial law 
shall, to the extent of the repugnancy, be void. 
But sub-8. ( 2 ) provides a saving clause and that 
lays down that if the assent of the Governor- 
General has been received to a Provincial Act 
which deals with a subject in a Concurrent List, 
then the Provincial law shall prevail notwith- 
standing its repugnancy to the existing Indian 
law. It is common ground here that the assent 
of the Governor-General was not received to this 
Act and, therefore. Mr. Rego is right that if he 
satisfies us that this legislation is repugnant to 
any existing Indian law. then to the extent of 
the repugnancy this Act must be held to be void. 

[6] Now, “existing Indian law’* is defined by 
S. 811, Government of India Act and the defi- 
nition is this : 

‘“Existing Indian law’ means any law, ordinance, 
order, bye-law, rule or regulation passed or made before 
the commencement of Part IH of this Act by any Legis- 
lature. authority or person in any territories for the 
time being comprised in British India, being a legis- 
lative authority or person having power to make such 
a law, ordinance, order, bye-law, rule or regulation. “ 

[ 7 ] The question that we have to determine 
is whether Hindu law is a law passed or made 
by any Legislature, authority or person. There 
can be no doubt that Hindu law is law, but the 
question that arises is whether it is a law that 
has been passed or made by any Legislature, 
authority or person as contemplated by the defi- 
nition of this phrase in S. 311, Government of 


India Act. Mr. Rege contends that Hindu laiy 
is administered in the High Court and in the- 
civil Courts in the Province by reason of the fact 
that it was accepted or adopted by the British 
Government. It is true that there are enactments 
Parliamentary or Indian, which direct that Hindu* 
law should be applied in administering justice in 
the High Court and in the Provincial civil Courts;, 
for instance, it is by reason of the Goyernmenlr 
of India Act that Hindu law is applied in the 
High Court. It is by s. 2G of Bombay Regula- 
tion, IV of 1827 that Hindu law is applied in the 
civil Courts in the Province. But because Hindu 
law is applied in the administration of justice by 
directions of a competent Legislature, it does not 
follow that Hindu law was passed or made by 
a Legislature. It is impossible to accept the con-j 
tentioD of Mr. Rege that we must read “passed” 
in this section to mean “approved or adopted by 
the Government.” “Passed” in this context can 
only mean as “having received the sanction or im- 
primatur of the Legislatiu'e or of legislative autho- 
rity” and Hindu law was the law of this countryj 
as far as its Hindu residents were concerned long 
long ago before the advent of the British into this 
country. All that the British did was to accept 
the law, to approve of it or to adopt it and to 
direct that that law shall be applied in the Courts 
of law when the parties were of that particular 
persuasion. But the Britsh had no band what- 
ever in passing or making Hindu law. As I 
said, it already existed and was in force long 
before the British appeared on the scence. There- 
fore, Mr. Rege is not right when he says that 
this Act is repugnant to an existing Indian law. 

It may be that it is repugnant to Hindu law. 
But it is perfectly competent to the Provincial 
Legislature to amend or modify Hindu law if it 
does with regard to a matter which falls within 
either List ir or List III. As far as marriage and 
divorce is concerned, the power is given both to 
the Central and the Provincial Legislature to 
legislate about that subject and the Provincial 
Legislature has the right to modify the Hindu 
law to the extent that it applies in the Province 
of Bombay. 

[8] The next point urged by Mr. Rege is that 
this prosecution was launched without any com- 
plaint having been made by the aggrieved party 
as required by S. 198, Criminal P, C. 1898. We 
have held in Emperor v. Manju Hanumant 
Naih, 50 Bom. L. R. 379 : (A. I. R. (35) 1948 Bom. 
374 ) that by reason of S. 9 which makes offences 
under the Act cognisable the complaint of the 
aggrieved party required by s. 198 is no longer 
necessary for the initiation of the prosecution. 

[9] The next point urged by Mr. Rege is that 
as the sentence for an offence created nnder this 
Act is seven years’ rigorous imprisonment, under 
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Soh. 2, Criminal P. C, the proper forum for 
trying the case is the Court of Session and not 
a First Class Magistrate. In sch. 2, Criminal 
P. C., it is provided under the heading “Offences 
against other laws” that if those offences are 
punishable with death, transportation or impri- 
sonment for seven years or upwards it is the 
Court of Session that has to try the case. But 
jin our opinion this is not an offence against 
“other law” but it is an offence which has been 
made an offence under the Penal Code itself. 
While it is true that S. 5 creates a new' offence, in 
terms it states that the offence shall be deemed 
to be an offence under s. 494, Penal Code. No 
penalty is provided under the Act itself, and as 
it has been made penal under s. 49i, one has to 
turn to 8 . 494 to find out what the penalty for 
the offence is. It is difficult to see why, if for 
the purpose of the penalty one has to turn to 
8, 494, we should not turn to S. 494 also for the 
purpose of determining w'bafc the proper forum 
for the trial of the offence is, and there is no 
doubt that as far as S. 494 is concerned, the 
proper forum is not necessarily the Court of 
Session but it may be a Presidency Magistrate 
or a Magistrate of the First Class. As I see it, 
the Legislature having created this new off’ence 
intended that all the provisions of S. 404 should 
apply to this newly created offence except those 
which were in terms altered by the Act itself, 
one for instance being that the offence is made 
cognisable and not subject to any complaint 
made by the aggrieved party under s. 19H. 

. [lo] The last point urged by Mr. Rege is that 
no prima facie case was made out before a 
charge was framed and before the plea of the 
accused was taken. It is important to note that 
in this case all the four accused pleaded guilty 
to the charge of having committed an offence 
under this Act. This point w'as not raised in the 
Court of appeal balow and really Mr. Rege is 
asking us to look into the evidence to find out 
whether a prima facie case was made out or 
not before the charge was framed. That is not 
the proper function of the Court exercising its 
revisional powers. Apart from that, even as- 
suming Mr. Rege was right inasmuch as the 
accused have pleaded guilty to the charge, the 
framing of the charge before a proper prima 
facie case was made out would at the most be 
an irregularity which in this case certainly did 
not prejudice the accused. Nor did it lead to 
any injuBtice, The position might have been 
different if the accused had pleaded not guilty 
and the case had gone to a trial, but inasmuch 
as the plea of guilty was recorded and no further 
evidence was led, there is no substance in this 
complaint of Mr. Rege. 

[11] I might say that the learned Resident 


Magistrate has written a very well-considered 
judgment on questions which do not usually 
come before criminal Courts and has shown 
considerable grasp of the law on the subject and 
of various interesting and complicated questions 
that arose before him and which he had to deter- 
mine, The revisional application must fail and 
the rule is discharged. 

D.H. Rule discharged, 

A. I. R. (36) 1949 Bombay 73 [C, A'. 20,] 

Desai J. 

Usha Durgaprasad Bakhale — Petitioner v. 
Commissioner of Police — Respondent, 

Crown Side Petition of 1947, Decided on 20tli Nov- 
ember 1947. 

Bombay Public Security Measures Act (VI [6] 
of 1947), S. 21 — Provincial Government not bound 
to specify circumstances of delegation of power 
nor bound to impose and set out conditions of 
exercise of power. 

It is an absolute power which the Provincial Govern- 
ment has got to delegate, and it may but is not bound 
to specify circumstances under which the power is dele- 
gated and it may but is not bound to impose and set 
out the conditions under which the power may bo exer- 
cised. [Pam 2] 

.V. 7/. Talpade — iox Petitioner. 

C. K, Daphtarj/t Advocate General — for Rospucdent. 

Order — The petitioner in this case is the wife 
of one Durgaprasad Prasannakumar Bakhale. 
The respondent is the Commissioner of Police, 
Bombay. The petition states that the respon- 
dent got the said Durgaprasad Prasannakumar 
Bakhale arrested on 0th September 1947, when 
the house of the said Durgaprasad was searched, 
but nothing objectionable was found by the police 
in the house. Nevertheless the respondent de- 
tained the said Durgaprasad at the Esplanade 
police lock-up and on llth September 1947, the 
said Durgaprasad was served with a notice dated 
llth September 1917, under s. 3, Bombay Public 
Security Measures Act of 1947 and that ho has 
now been detained at the Worli Temporary 
Prison under Order No. 480 of 1947 purporting 
to have been issued by the respondent under the 
said Act. The notice dated llth September 1947 , 
which was served on Durgaprasad reads as 
follows ; 

“That you have instigated and actively helped by 
providing funds to suspect Laxman and his accomplices 
for the purpose of stabbing Muslims in Kamatipura area 
and are concerned in stabbing incidents, bomb throwing 
incidents in Kamatipura area either as an instigatoi^ 
active helper or actual perpetrator or financier and are 
thereby acting in a manner prejudicial to the public 
safety and the peace of Greater Bombay.” 

The petitioner denies all those allegations and 
sets out the activities useful and innocent in 
which her husband was engaged. In para. 6 of 
the petition it is stated that it appears that 
Durgaprasad was arrested in consequence of a. 
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statement made by the suspect Laxman. The now refer to, to be urged. The Advocate-General, 


petitioner submits that the statement of the ac- 
cused person Laxman cannot justify the respon- 
dent in taking action against Durgaprasad under 
the Bombay Public Security Measures Act and 
she submits that the order was made on incorrect 
facts and false information. In para. S of the 
petition it is submitted that the order made 
against Durgaprasad by the respondent was 
illegal, void and of no legal effect and that the 
same was not made bona fide in proper exercise 
of his duty by the respondent. The petitioner 
prays that the respondent may be ordered to 
produce Durgaprasad before this Court (which 
has accordingly been done) and that Durgaprasad 
be set at liberty. 

[2l To-day ( 20 th November 1917), the matter 
has been argued by Mr.M, N. Talpade on behalf 
of the petitioner. The first point that he made 
was that the order of the Government of Bombay 
published in the Bombay Government Gazette 
on 26th April 1917, delegating the power under 
S. 2, 3ub-S3. (1), (2) and (i), to the Commissioner 
of Police, Bombay, is not a proper order. He relies 
on S. 21, Bombay Public Security Measures Act 
of 1917 w'hich provides as follows : 

“Tbe Provincial Government may by order direct 
that any power or duty, wbich is conferred or imposed 
on the Provincial Government, shall in such circum- 
stances and under such conditions, if any, as may be 
specified in the order, be exercised or discharged by 
any officer or authority subordinate to it, not lower in 
rank than a Deputy Commissioner of Police in Greater 
Bombay, or the District ^[agistrate, or Additional Dis- 
trict Magistrate elsewhere.” 

Section 2 (l) says : 

“The Provincial Government may, if it is satisfied 
that any person is acting in a manner prejudicial to 
the public safety, the maintenance of public order, or 
the tranquillity of the Province or any part thereof, 
make an order directing that he be detained, etc.” 

Now the point that Mr. Talpade is making on 
fi. 21 is that the order made by the Government 
of Bombay delegating its powers under S. 21 to 
the Commissioner of Police does not specify the 
circumstances ^n/l the conditions under which 
the power was delegated. On a bare reading of 
|S. 21, it is clear that it is an absolute power which 
the Provincial Government has got to delegate, 
and that it may but is not bound to specify 
cire»mstance3 under which the power is dele- 
gated, and it may but it is not bound to impose 
and set out tbe conditions under which the power 
[may be exercised. I should point out that this 
point was not taken in terms by the petitioner 
in her petition. In my opinion it was necessary 
to set out this contention in the petition if it was 
intended to urge it at tbe hearing, and the alle. 
gations which are made in para. 8 of the petition 
are far too general in terms to allow this con- 
tention and tbe other contentions which I shall 


however, was good enough to allow the point to 
be urged and I accordingly considered it and 
arrived at the conclusion mentioned above. 

[3] So far as s. 2 (l) is concerned, Mr. Talpade 
relies on the words "any person is acting in a 
manner in'ejudicial to the public safety." His 
argument is that the order of 11th September 
19-17, mentioned a thing which happened in the 
past, namely, that the detenu bad instigated and 
actively helped by providing funds and weapons 
to suspect Laxman and his accomplices, Mr. 
Talpade told me that that was an event which 
took place in the past about some months before 
the date of the order. The learned Advocate- 
General was not prepared to accept the correct- 
ness of that statement. In my opinion if it was 
the intention of the petitioner to show that the 
help given to Laxman was so remote in point of 
time as to make it an event which the Commis- 
sioner of Police should in no circumstances have 
allowed to affect his judgment, then it was neces- 
sary for the petitioner to set out in terms that 
fact. The Advocate-General, however, points out 
that this incident is not the only thing which 
influenced the decision of the Commissioner of 
Police. The order proceeds to say : 

“And are concerned in stabbing incidents and bomb 
throwing incidents in Kamatipura area, etc., and are 
thereby acting in a manner prejudicial to the publio 
safety and the peace of Greater Bombay.” 

I asked Mr. Talpade whether his contention was 
that it is a condition precedent to the exercise 
of the power that the person *'is acting” at the 
very moment the order is made. Mr. Talpade 
was not prepared to push bis argument to that 
extent. In my opinion tbe petitioner’s contention 
in this behalf is not well-founded in law. In any 
event the other part of the order shows that no 
objection could be sustained as to its validity, 

[ 1 ] The other point that was raised by tbe 
learned counsel appearing for the petitioi^er is 
that the exercise of the power by the Commis- 
sioner of Police is an abuse of his authority. 
Now it is true that in para. S of the petition it is 
stated that the order was not made bona fide in 
the proper exercise of bis duties by the respon- 
dent. No particulars are given in support of that 
statement, and I am inclined to think that for 
want of particulars, as in the case of fraud where 
no particulars also are given, that allegation 
must be treated as non-existent. If it is suggested 
that the Commissioner of Police was influenced 
only by the statement made by Laxman, that is 
not correct as is obvious on a perusal of tbe 
terms of the order dated llth September 1947. 
It was stated that in fact at this time there were 
no stabbing incidents. That statement of fact 
should have found its place in the petition if it 
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■was intended to rely on it. I have no material 
before me to accept that statement as correct. 

[5] These being the only points urged in sup- 
port of the application, I am afraid that I have 
no material before me to enable me to hold that 
the order dated llth September 19 47 which, on 
the face of it, appears to be a valid order, is an 
abuse of the authority conferred on the Commis- 
sioner of Police. I hold that the order was pro- 
perly made by a person having the necessary 
authority in that behalf and that it is a valid 
and binding order. Under the circumstances I 
dismiss the petition. There will be no order as 
to costs. 

D.H. Petition dismissed. 


A. I. R. (36) 1949 Bombay 75 [G, N. 21.] 
Chagla C. J, and Gajendragadkah J. 

In re Shoilen Dey — Detenu — Applicant, 

Uriminal Appln. No. 891 of 1948, Decided on 25th 
June 1948. 

Bombay Public Security Measures Act (VI [6] of 
1947), S. 3— Grounds supplied should disclose state 
of mind of detaining authority and show that it 
had applied its mind with diligence — Detenu charg- 
ed with inciting labourers of Tala Air India, 
Bombay — No such company found in existence — 
Tatas having interest in many air companies — No 
indication as to which company was meant— -Error 
held material and showed want of due care and 
caution on part of authority. 

The detaioing authority has such wide powers given 
to it under the Act that where the Court is left with 
any discretion at all to investigate the ground given by 
the Commissioner of Police, the Court must do so 
vigilantly in order to find out whether that degree of 
oare and caution has been exercised by the detaining 
authority which the law requires. The Commissioner of 
Police need give no particulars, ueed state no facts. He 
can take refuge behind public interest and behind the 
language of Ss. 2 and 3. But when be does give grounds 
— and those grounds have to be given- by him as a 
statutory obligation — he must take meticulous care to 
see that whatever is stated in those grounds is stated with 
absolute accuracy. The emphasis is not so much on the 
accuracy, or on the nature or extent of the error; the 
emphasis is on the state of the mind of the detaining 
authority. If the state of the mind of the detaining 
authority discloses that he has been casual in his approach 
and that he has not applied his mind with that diligence 
which it is necessary when the question is of taking away 
the liberty of a subject, the Court will certainly interfere 
and will set at liberty the detenu arrested by the order 
of the detaining authority. [Para 1] 

Where the ground supplied to the detenu under S. 3 
for his detention was that he was inciting a section of 
labourers of Tata Air India, Bombay, and it was found 
that there was no company as Tata ‘'Air India but Air 
India, Ltd. which did not belong to the Tatas and that 
the Tatas bad interest in more than one air company, 
but there was no indication as to which company was 
meant: 

Held that apart from the question of prejudice to the 
detenu, the error which was not trivial, showed want of 
due care and caution on the part of the detaining 


authority and that therefore the detenu was entitled to 
be released. [Para I] 

S. A. Nee7michwala—ior Applicant. 

S. Q. Patu'ardha7i^ Oovernment Pleader — 

for the Crown. 

Chagla C. J. — The detenu in this case was 
detained for the reason which was furnished to 
him by the Police Commissioner on 7fch April 
1948, that he was inciting a section of labourers 
of Tata Air India, Bombay, to use violence 
against the officers of Tata Air India, and that 
he was also inciting this section of workers to 
acts of sabotage. Kow, it is a patent fact which 
has not been disputed by the Commissioner of 
Police in his affidavit that there is no such com- 
pany in existence as *‘Tata Air India." What the 
Police Commissioner was meaning, according to 
him, was the Air India, Ltd., and he very naive- 
ly says in his affidavit that he used the expres- 
sion “Tata Air India, Bombay" because according 
to him the Air India Ltd., belongs to Tatas. That 
again is an incorrect statement. Air India, Ltd. 
does not belong to Tatas, it docs not belong to 
anyone. It is a limited company and it belongs 
to shareholders of that company. Now, the 
Government Pleader has urged that the Com- 
missioner of Police has described Air India, Ltd., 
popularly, and, if at all, the error is very slight. 
It has caused no prejudice to the detenu, and 
the detenu knew exactly what was being intend- 
ed. In the first place, we are not at all sure that the 
detenu knew or understood what was the com- 
pany intended by the Commissioner of Police. 
The Tatas are interested in more than one air 
company in India, and to describe the company 
as Tata Air India does not necessarily lead to, 
the inference that the company intended by the‘ 
Commissioner of Police was the Air India, Ltd. I 
Apart from that a much more important question; 
of principle is at stake. The detaining authority,] 
as we have had occasion to point out several 
times, has such wide powers given to it under 
the statute that where the Court is left with any 
discretion at all to investigate the grounds given 
by the Commissioner of Police, the Court must 
do so vigilantly in order to find out whether 
that degree of care and caution has been exercised 
by the detaining authority which the law requires. 
The Commissioner of Police need give no parti- 
culars, need state no facts. He can take refuge 
behind public interest and behind the language 
of Ss. 2 and 3. But when he does give grounds — 
and those grounds have to be given by him as at 
statutory obligation — he must take meticulous! 
care to see that whatever is stated in thosej 
grounds is stated with absolute accuracy. Thej 
emphasis is not so much on the accuracy, or on 
the nature or extent of the error; the emphasis is 
on the state of the mind of the detaining authority.* 
If the state of the mind of the detaining authority' 
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discloses that he has been casual in his approach 
and that he has not applied his mind with that 
diligence which it is necessary when you are 
taking away the liberty of a subject, the Court 
will certainly interfere and will set at liberty the 
detenu arrested by the order of the detaining 
authority. In this case we are satisfied that there 
is an error. The error is by no means trivial and 
it shows want of due care and caution on the 
part of the detaining authority, 

[2] The rule will, therefore, be made absolute 
with costs. The detenu to bo released immedi- 
ately. 

R.G.O. Rule made absolute. 


A. L R. (36) 1949 Bombay 76 [C, A'. 22.] 

Jahagirdar J. 


Bhashar Sadashiv Joshi — Applicant v. 
Registrar, Bombay Pullic Trust Registration 
Act, 1935 — Opponent. 

Civil Revn. Appln. No, 3o2 of 1947, Decided on ‘26tb 
February 194S. 

Bombay Public Trusts Registration Act (XXV 
[25] of 1935) — Society registered under Societies 
Registration Act. need not be registered under 
Bombay Act (XXV [25] of 1935). 

A society which is registered under the Societies Regis- 
tration Act isexenipt from the operation of the Rombay 
Public Trusts Registration Act: A.I.R. (28) 1941 Bom. 
612 and A. 1. R. (33) 194G Bom. 516, Itef, [Para 9] 
Xho object of the Bombay Act is to ensure the better 
management of public trusts of a religious or charitable 
nature. Tho object is already served in case of Societies 
registered under the Societies Registration Act, It can- 
not be the intention of the Legislature to bring them 
\N’ithin the scope of the Bombay Act. [Paras 4 and 7] 

V,J. Gharpure — for Applicant. 

Order. — This is a revision application 
made by the manager of tho Nasik branch 
of the Anatha Vidyarthi Griha, Poona, against 
the order of the Registrar appointed under the 
Public Trusts Registration Act (xxv [25] of 
1935), requiring him to register the institution. 
The facts are that on 13th December 1944, the Civil 
Judge, Senior Division, Nasik, who is also the 
Registrar under S. 4 of Bombay Act (XXV [25] 
of 1936), issued a notice against the applicant to 
^ow cause why action should not be taken 
against him for non-compliance with the requi- 
sition published in Lokasatta on 13th December 
1944. The applicant on 25th February 1947, ap- 
peared before the Registrar and contended that 
the Anatha Vidyarthi Griha was an association 
registered as a society under the Societies Regis- 
tration Acttxxi [21] of 1860), the object of which 
was to work for the education, maintenance and 
welfare of poor and deserving Hindu students 
with a view, mainly to make them useful public 
workers, and that it was not a religious trust as 
contemplated in s. 3, cl. (3), and that it could not 
be treated as a public trust under the Act and 


that therefore it was not liable to be registered 
under the Act. Pie also contended that it is not 
shown that the Nasik branch had independent 
existence and that its income is more than Es. 
1,000 per year. The learned Registrar, however, 
held 

“that the Institute is for the public welfare and the 
fund is raised from the public. Hence it is a pnblic 
branch registerable under the Public Trusts Registration 
Act and hence the trustees and the manager be called 
upon to have the registration made.” 

Against this order the applicant has come in re- 
vision. 

[2] The main contention of Mr. Gharpure, the 
learned advocate for the applicant, is that the 
societies registered under the Societies Registra- 
tion Act are exempt from the operation of the 
]3ombay Public Trusts Registration Act. This 
point is not covered by any authorities. This is 
for the first time that a society registered under 
the Societies Registration Act is sought to be 
brought under the purview of the Bombay Public 
Trusts Registration Act. It is, therefore, neces- 
sary to examine this argument more closely. 

[3] The preamble of the Bombay Public Trusts 
Registration Act states : 

“Whereas it is expedient to provide for tho registra- 
tion of trusts created or existing for a public purpose of 
a leligious or charitable nature and for the audit and 
filing of accounts of such trusts with a view to ensuring 
the better management thereof etc.” 

[ 4 ] The object of this Act is therefore to en-‘ 
sure the better management of public trusts of a 
religious or charitable nature by providing for 
registration thereof and for the audit and filing’ 
of accounts. 

[5] The contention of Mr. Gharpure is that- 
the Anatha Vidyarthi Griha is not a public trust 
of a religious or charitable nature. It has got 
its own constitution and its administration is 
carried on by the council in accordance with the 
rules and in conformity with tho aims and ob- 
jects of the society. Under R. 10 of its constitu- 
tion ; 

“all properties, whether moveable or immoveable of any 
sort or kind of the sociefly, shall belong to the society, 
in its corporate character and no member in his indivi- 
dual capacity shall have any right to them or to any 
portion of them.” 

Apart from the rules of this society, S. 5, Socie- 
ties Registration Act itself provides that the pro- 
perty, moveable and immoveable, belonging tD 
a society registered under the Act, if not vested 
in trustees, shall be deemed to be vested, for the 
time being, in the governing body of such society 
and in all proceedings, civil and criminal, may 
be described as the property of the governing 
body of such society by their proper title. It is 
thus clear that the society registered under the 
Act is the full owner of all its property and funds 
and there is therefore no reason why such a 
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society requires to be dealt with under the 
Bombay Public Trusts Registration Act. 

[6] In Krislinan v. Sundaram^ 43 Bom. 
li. R. 562 : (A. 1. R. (28) 1941 Bom. 312) it has 
been held that the position of a society register- 
ed under the Societies Registration Act is like 
that of a club or a joint stock company. In that 
case, the learned Judge applied the principles of 
company law to the case of a society registered 
under the Societies Registration Act. This prin- 
ciple was accepted and followed in Satyavrat 
Sidhantalankar v,Arya Saviaj\ 48 Bom. B.R. 
341 : (A. I. R. (33) 1946 Bom. 516). There the 
learned Judge has observed (p. 847) : 

“1 am of opinion that by reason of the provisions 
of the Societies Registration Act, once the society is 
registered with the Registrar of Joint Stock Companies, 
by filing a memorandum and certified copy of the rules 
and regulations .... the society enjoys the status of a 
legal entity apart from the members constituting the 
same and is capable of suing or being sued,” 

And again onp. 851 the learned Judge observes; 

‘*The society is neither a corporation nor a limited 
company incorporated under the Indian Companies Act. 
It is a registered 'society of individuals, which has 
acquired a legal status by reason of its registration with 
the Registrar of Joint Stock Companies under the pro- 
visions of the Societies Registration Act .... The rule 
of majority is the normal basis of these associations. I 
am therefore of opinion that the principles governing 
the members of joint stock companies are the principles 
which are applicable in the case of a society registered 
under the Societies Registration Act.’* 

[ 7 ] If the position of societies registered under 
the Societies Registration Act is like that of a 
club Or a joint stock company, there is no reason 
why there should bean outside interference in its 
internal management. The rules of the societies 
usually provide for a machinery for a proper 
and efficient management of their properties. 
They can sue and be sued, and if there be any 
irregularity or illegality in the disposal of its 
funds, it is always open to the aggrieved party 
*to file a suit against the society for appropriate 
jreliefs and get redress. Obviously it appears to 
me that as the Legislature has already provided 
for the registration of such societies under the 
Societies Registration Act, it cannot be the in- 
tention of the Legislature to bring them within 
the scope of the Bombay Public Trusts Registra- 
tion Act which applies to public trusts created or 

, . . purposes of a religious or a 

charitable nature. 

[8] I am fortified in this view by the fact that 

there is no case up till now — so I am told of 

any society registered under the Societies Regis- 
tration Act, being called upon to get it register- 
ed under the Bombay Public Trusts Registration 

Anatha Vidyarthi Griha has its head 
office at Poona. It is not registered under the 
Bombay Public Trusts Registration Act. Nor 
have the several educational societies in this 


Province registered under the Societies Regis- 
tration Act been called upon to get themselves 
registered under the Bombay Public Trusts 
Registration Act. 

[ 9 ] I, therefore, bold that this society which 
is registered under the Societies Registration 
Act is exempt from the operation of the Bombay 
Public Trusts Registration Act. The order made 
by the Registrar dated I4th March 1947, requir- 
ing the trustees and manager to have the asso- 
ciation at Nasik registered under the Bombay 
Public Trusts Registration Act is set aside. The 
rule is, therefore, made absolute. There will be 
no order as to costs. 

B-G.B. Rule made absolute. 


A. I.:R. (36) 19^9 Bombay 77 [G, N. 23.] 

Macklin and Bavdekar JJ. 

Kawalmal Cliaiurhliuj — Plaintiff 

Appellant v. Darjaduram Ramnarayan 

Defendant — Respondent. 

First Appeal No. 21 of 1943, Decided on 23rd 
September 1946, from order of Civil Judge, Ahmed- 
nagar, in Darkhast No. 1303 of 1939. 

(a) Dekkhan Agriculturists’ Relief Act (l879), S. 22 
— Civil Manual (Bom.), Vol. 1, R. 95 _ Sale by 
Collector — Notification relating to Ahmednagar 
District — Sale ordered not by decree but by exe- 
cuting Court — Notification has no application 

Sale must be held by Court. 


*11 uiucf iirnv me Biie oi property be held by the 
Collector under the Government Notification relating' 
to Ahmedanagar District, printed under R. 95, Vol. 1 
of Civil Manual, the decree itself must order the sale 
of the property, and the person whose property is to be 
sold must be an agriculturist at the critical date, which 
is the date of the order for sale ; A. I. R. (28) 1941 
Bom. 186, nef. [Para 2] 

The mortgage decree directed the payment of the 
decretal amount in instalments. It further directed 
that in the event of the defendant failing to pay any 
two instalments in time, the plaintiff, if he so wished, 
should sell the mortgaged property in suit and re- 
cover the whole amount then due in one sum. On the 
defendant’s default, the decree-holder took out execu- 
tion. The Court directed the sale of the property : 

Seld, that the sale was not directed by the decree 
and that the notification therefore did not apply The 
sale could not be held by the Collector but must be 
held by the Court. [Para 2] 

(b) Dekkhan Agriculturists’ Relief Act (1879) S. 22 

— “Agriculturist"' — Person not “agriculturist" at 
date of decree but “agriculturist” at date of exe- 
cution can take benefit of section (Obiter) : A I R 
(28) 1941 Bom. 186, Ref, (Para* 2j 

if. C, Shah and N . C, Shah — for Appellant. 

J . O. Rele — for Respondent. 


Maoklin J. — This execution appeal raises the 
question of the right of a person who is an agri- 
culturist at the date of the execution but was not 
an agriculturist at the date of the decree to 
have his property sold by the Collector rather 
than by the Court. The decree under execution 
was a decree for the payment of a mortgage 
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debt by instalments i and it directed that, in the 
event of the defendant failing to pay any two 
instalments in time, the plaintiff, if he so wished, 
should sell the mortgaged property in suit and 
recover the whole amount then due in one sum, 
The executing Court has presumed that the de- 
fendant is entitled to plead his agricultural status 
at the time of the execution, and it has held that 
he has in fact proved it; and on that ground the 
Court has ordered that the mortgaged i^roperty 
be sold and the sale be held by the Collector, 
But the point taken by the decree-holder in this 
appeal, apart from the merits of the decision 
that the defendant was an agriculturist at the 
date of the execution (as to which I do not pro- 
pose to say anything), is that the only provi- 
sion of law by which property that has to be 
sold must be sold by the Collector is one of the 
four Government notifications relating to Poona, 
Satara, Sholapur and Ahmednagar Districts 
printed under s. 95 at p. 87 of vol. 1 of the Civil 
Manual beaded “Execution by the Collector,’* 
The present execution comes from the Ahmed- 
nagar Court and the terms of the notification 
have to be followed if the notification applies. 

[2] Section 22, Dekkban Agriculturists’ Relief 
Act prohibits a Court from attaching and selling 
the immovable property of an agriculturist unless 
the property has been specifically mortgaged for 
the debt to which the decree relates. It is open 
to an agriculturist to take the benefit of that 
section even if he was not an agriculturist at the 
date of the decree; it is enough if he is an agri- 
culturist at the date of the executionisee Vishva^ 
naih Vithalsa v. Balaram Anandram, 43 Bom. 
L. R. 325 : (A I.R, (23) 1941 Bom. 186) which was 
a case where there was an attachment in the suit 
which was intended to be followed, and was in 
fact followed, by an order for sale passed in exe- 
cution, But the question here is not whether the 
property is to be sold at all but whether it is to 
be sold by the Collector rather than by the Court; 
and the only authority which requires it to be 
sold by the Collector rather than by the Court 
is the series of notifications to which I have re- 
ferred. The material order in those notifications 
so far as this present execution is concerned is 
that in the District of Ahmednagar it is only the 
Collector who may execute decrees ordering the 
sale of any immovable property belonging to a 
person who is an agriculturist within the mean- 
ing of the Dekkhan Agriculturists’ Relief Act, 
which has been specifically mortgaged for the 
repayment of the debt to which any such decree 
relates. If the decree does in fact order the sale 
of the property, then execution must be trans- 
ferred to the Collector if this notification applies. 
[But two things are clear; (l) that the notification 
[will not apply unless the decree itself orders the 


sale of the property, and (2) that "property be’-[ 
longing to a person who is an agriculturist” on 
the authority of the case cited would mean pro- 
perty belonging to a person who is an agricul-, 
turist at the critical date, which is the date ofi 
the order for sale. 


[3] On behalf of the judgment-debtor Mr. Rel© 
argued that it was not so much the decree that 
ordered sale of the property as the order for sale 
passed in execution; but that at once puts him 
out of Court, because in that case the notifica- 
tion will not apply and there is no other provi- 
sion which would require the sale to be held by 
the Collector once it has been ordered by the 
Court. 


[4] Mr. Rele attempts to get out of the diffi- 
culty by suggesting that on the assumption of 
the decree ordering sale there is nevertheless a 
further order for sale passed in execution pro- 
ceedings on the application of the decree-holder, 
just as in the case cited there was an attachment 
in the suit intended to be followed, and actually 
followed, by an order that the attached property 
be sold, which last order was passed in execu- 
tion. The argument in short is that we have two 
critical dates in this case — the date of the decree 
giving jurisdiction to the Collector, and the date 
of the order in execution for sale giving the 
judgment-debtor the right to plead agricultural 
status even at this stage. But in our view it is 
meaningless for there to be two orders for. sale; 
unless some order cancelling the former order 
for sale has intervened, the subsequent order for 
sale can be no more than a confirmation of the 
previous order, — nothing more in effect than an 
order directing that the property which was al- 
ready ordered to be sold should be put up for 
sale in the ordinary way. The dilemma therefore 
is that if the decree orders sale, then the order 
for sale passed in execution is merely an order 
for confirmation and not such a separate order 
for sale as would give the judgment-debtor a 
right to plead agricultural status as at the date 
of the execution. Cn the other hand, if the decree 
does not order sale, then the Government Noti- 
fication directing the sale to be held by the 
Collector does not apply. The dilemma remains 
unresolved, and this appeal must be allowed. The 
sale must be held by the Court. The judgment- 
debtor will pay the costs of the appeal. 

R.G.D. Appeal allowed. 
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A. I. R. (36) 1949 Bombay 79 [0. N. 24.] 

Chagla Ag. 0. J. 

Shankar Eamkrishna Dandekar — Appel- 
lant T. Daga Tanaji Mali — Bespondent. 

Second Appeal No. 21 of 1946, Decided on 31st 
October 1947, from order of Dist. Judge, Dhulia, in 
Appeal No. 200 of 1945. 

Civil P. C. (1908), S. 11 — Execution proceedings 
— Constructive res judicata — Notice under O. 21, 
R. 66— Judgment-debtor notappearing — Proclama- 
tion ordered to issue — Date of sale fixed — Judg- 
ment-debtor appearing on such date — Plea that 
he was agriculturist and that he should be allowed 
to pay decretal amount in instalments— Plea held 
barred. 

Upon presentation of a darkhast for execution of a 
final mortgage decree, notice under 0. 21, E. 66 was 
issued to the judgment-debtor. The judgment-debtor 
failed to appear and a proclamation was ordered to issue 
and the sale was fixed for a certain date. On that date 
the judgment-debtor appeared and applied to the Court 
that being an agriculturist within the meaning of the 
Dekkhan Agriculturists Relief Act, he should be allowed 
to satisfy the decree in instalments : 

Held^ that the plea was barred on the principle of 
constructive res judicata. By hia failure to appear upon 
the notice under 0. 21, R, 66, the judgment-debtor 
allowed the Court to make the order which it did : 
A.I.R. (26) 1939 Bom. 526, Eel on ; A. I. R. (13) 1926 
Bom. 246, Disting. ; A. I. R. (11) 1924 Bom. 305, Be/. 

[Para 2] 

Annotation : (’44. Com.) Civil P. C., S. 11 N, 35. 

G. S. OupCe — for Appellant, 

Judgment. — This appeal arises in execution 
proceedings. The appellant obtained a prelimi- 
nary mortgage decree on 27th February 1943, 
and he obtained a final decree on 2l3t June 

1944. On 6th December 1944, he presented a dar- 
khaat for execution of his decree. Notice was 
issued to the judgment-debtor under o. 21, R. 66, 
on 12 th January 1945, The judgmentdebtor 
failed to appear in answer to the notice and a 
proclamation was ordered to issue on 6th April 

1945. and the sale was fixed on 17 bh December 

1946. On that date, the judgment-debtor appeared 
and applied to the Court that being an agrioul- 
turist he should be allowed to satisfy the decree 
by paying instalments. The executing Court took 
the view that it was not open to the judgment- 
debtor to raise a contention about his status at 
that stage of the proceedings and he dismissed 
the application of the judgment-debtor. In appeal 
the learned District Judge took the contrary 
view. The learned District Judge has relied on 
two decisions of this Court. One is Rudrappa 
V. Cfianhasappa, 26 Bom. L. R. 153 : (A. i. R. 
(ll) 1924 Bom. 306), In that case the defendant 
was not described as an agriculturist in the 
decree and the learned District Judge took the 
view that it was not open to the executing Court 
to investigate into the status of the judgment- 
debtor when the decree did not describe him 
as an agriculturist. Sir Norman Macleod C. J. 


and Crump J. differed from that view and 
came to the conclusion that it was open to a 
judgment-debtor to establish that he was an 
agriculturist at the date of the passing of the 
decree in execution proceedings, although the 
decree did not describe him as such. The princi- 
ple of this case was extended in Narayan v. 
Dhondo, 28 Bom. L. R. 305 : (a. i. r. (13) 1926 
Bom. 246). In that case in earlier execution pro- 
ceedings the judgment-debtor bad not taken up 
the contention that he was an agriculturist and 
Sir Norman Macleod C. J. and Coyajee J. 
held that notwithstanding his failure to put for- 
ward that contention in earlier proceedings it 
was open to him to raise a plea as to his status 
in a subsequent execution proceeding. 

[ 2 ] Then we come to the decision of Lokur J. 
in Mahadeo Sunder v. Khanderao Sitara 7 nt 
41 Bom. L. R. 1166: (A. I. R. (26) 1939 Bom. 52C). 
In that case the facts were very similar to the 
facts I have before me. There too the judgment- 
debtor failed to appear on receiving a notice 
issued to him under 0. 21, R. 66, and after the 
terms of the proclamation for sale were settled 
by the Court he made an application asking for 
a fresh panchnama and a fresh valuation of the 
property to belaold. That application was granted 
and a fresh proclamation was issued and then be 
made an application stating that he was an agri- 
cultrist and asking for the proceedings to be 
transferred to the Collector, and Lokur J. held 
that the judgment-debtor had accepted the order 
passed by the executing Court with regard to the 
sale of the property and it was not open to him 
subsequently to put forward the contention that he 
was an argiculturist. It seems to me that the 
principle of that decision also applies to the case 
here. The principle is really based on construc- 
tive res judicata. It was open to the judgment- 
debtor when the notice under o. 21, R. 66, was 
issued to him to plead his status. He failed ’to do 
so and allowed the Court to make the order with 
regard to the issue of the proclamation and 
fixing the date for the sale. In doing so, he 
brought into operation the principle of construe- 
tive res judicata and, therefore, when he applied 
after the date of the sale was fixed that his 
status should be investigated, that application! 
to my mind was barred. 

[3] The decision in Narayan v. Dhondo =>3 

BOm, L. R. 305 : (A. I. R. (13) 1926 Bom 246)’, Is 
entirely different. When you have several dar- 
khasts presented and there are several execution 
proceedings, it may be that a judgment-debtor 
may not contest the earlier ones, but that would 
not deprive him of the right to avail himself of 
the benefi^t given to him under the Dekkhan Agri- 
culturists’ Relief Act in a subsequent execution 
proceeding. But when we are dealing with the 
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same execution proceedings after a judgment- 
debtor, Vi'ho has had the opportunity of putting 
forward the contention that he was an agricul- 
turist at an earlier stage of the proceedings, 
fails to do so and stands by, it is not open to 
him at a later stage to raise that contention and 
practically compel the Court to scrap the pro- 
ceedings already taken and nullify orders already 
passed. In my opinion, therefore, the lower ap- 
pellate Court was wrong in coming to the con- 
clusion that it did. 

[ 4 ] The appeal will, therefore, be allowed 
and the order of the lower appellate Court set 
aside and the order made by the executing Court 
restored. No order as to costs of this appeal. 

R. G.D. Appeal allowed. 

A. I. R. (36) 1949 Bombay 80 [C. N. 26.] 

COYAJEE J. 

Maganlalji OordhanlaJji — Plaintiff v. 
Purshottamlalji Wagheshalalji — Defendant. 

O. C. J. Suit No. 2092 of 1936, Decided on 4th 
I'cbrnary 1948. 

Hindu Law — Widow — Adverse possession — 
Widow in possession as limited heir — She cannot 
hold property adversely to reversioners and claim 
it as her stridhan — Limitation Act (1908), Art. 144. 

Where a Hindu widow enters into possession of the 
estate of her deceased husband in her capacity as limi- 
ted heir she can hold any part of it adversely to third 
parties and therefore in the interests of the real rever- 
sioner or reversioners. Entering upon the estate in that 
limited capacity and holding such limited estate, she 
cannot enlarge it against the reversioner and hold it so 
as to make it part of her stridhan'. I. L. R. (1944) All. 
533, Foll.\ I. L. R. (1943) All. 230, Bel. on; A. I. R. (11) 
192-1 P. C. 121, Re/. [Paras 11, 12] 

Where a Hindu died leaving a widow and a son and 
the widow took possession of a part of her husband’s 
estate in her character as Hindu widow: 

Held, that she could not prescribe for an absolute 
estate against the eon. [Para 14] 

Annotation: (’42*Cora.) Dim. Act, Arts. 142 and 

14-4, N. 19. 

V, F. Taraporewalla and K. M. Vakil — 

for Plaintiff. 

S. V. Gtipte and Sir Jamshedji Kanga— 

for Defendant. 

Judgment. — This matter is placed before me 
at the direction of the Court of Appeal pursuant 
to a remand made in this matter by their Lord- 
ships of the Privy Council. 

[2] The facts of the case are set out in my 
judgment dated 9th April 1943. In that judgment 
I held that a parcel of the Tapti Valley Railway 
Company, Ltd., shares were held by Shri Rukeh- 
mani Vahuji as part of the estate of Shri 
Narsinglalji Maharaj, and that the said shares 
formed part of the joint family property in her 
possession. On a consideration of facts in that 
case arising on the evidence adduced before me 
I arrived at the conclusion that in those particu- 
lar circumstances the said shares belonged to the 
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reversioner, the plaintiff in the suit, and I passed 
a decree in his favour for the payment of an 
amount equivalent to the value of the shares 
together with interest thereon, 

[3] As I came to that conclusion I indicated 
that no question of adverse possession and of 
limitation survived for a decision. 

[4] I had observed for reasons auflSciently set 
out in that judgment that it may be open in 
certain circumstances for a widow in posseesion 
of the joint family property to plead adverse 
possession and limitation against the reversioner 
and relied for that purpose on the case of 
Lajwanti v. Safa Chandt 61 I. A. 171: (A.I, R, 
(11) 1924 P. 0. 121). 

[6] The Court of Appeal held that the claim 
of the sale proceeds of those shares was not 
within the scope of the action; they further held 
that the suit was barred by the law of limitation. 
The Court of Appeal, thereupon, decided the 
appeal without going into the merits of the dis- 
pute and without expressing any view on the 
question whether a Hindu widow could, whilst 
wrongfully claiming part of the joint family 
property, hold it adversely to other members of 
the family particularly in regard to limitation. 
The Court of Appeal, therefore, allowed the 
appeal and dismissed the suit. 

[6] The plaintiff preferred an appeal to the 
Privy Council. Their Lordships held that the 
case made out before the trial Court was suffi- 
ciently pleaded in the plaint. They reversed the 
decree of the Court of Appeal and remanded the 
case for disposal to the Court of Appeal obser- 
ving as follows : 

“Xhoir Lordships think that it ia not desirable that 
they should decide this matter until it has been pro- 
perly investigated by the Courts of India and they are 
in possession of the views of the Court of Appeal as 
W'ell as of the trial Judge.” 

[7] In these circumstances the Court of 
Appeal has remitted the matter to me inasmuch 
as their Lordships used the expression “views of 
the Court of Appeal as well as of the trial 
Judge.’* 

[8] As stated abovci my view was expressed 
in my judgment as set out by me above, and 
counsel appearing for the plaintiff as well as the 
defendants submitted that no further observa- 
tions were required in those circumstances from 

the Court of the first instance. 

[9] In deference, however to the directions 
given by the Court of Appeal I have to make 
certain further observations as follows. In my 
judgment dated 9th April 1943, I referred to the 
argument of the plaintiff’s counsel to the effect 
that Shri Rnkshmani Vahuji holding the pro- 
I)erty as a Hindu widow could not, by the very 
nature and character in which she held the 
same, hold such other property acquired by her 
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at any time at all against the reversionary heirs. 
In that connection I observed : 

*‘It has been held repeatedly that there can be ad- 
verse posseBslon by a widow of the property belonging 
to the joint family property, although that must neces- 
sarily depend upon the facts and circumstances of each 
ease to show whether there was or was not adverse 
possession.*’ 

In that connection the defendants* counsel had 
cited the case of Lajwanti v. Safa Chand, 

(51 I. A. 171 : A. I. R. (11) 1921 T. C. 121). and I 
bad based my observations thereon. 

[10] On a reconsideration of that case of 
Lajwanti : (51 1. A. 171 : A. i. R. (li) 1924 p. c. 
121) it appears that in that case it was contended 
by the appellant’s counsel that the widows being 
in adverse possession for the statutory period, 
the title of Hira Mai, under whom the opposing 
parties claimed, was barred under S.»'28, Limi- 
tation Act, Their Lordships of the Privy Coun- 
cil have made certain observations at p 176 of 
that case which are very important and they are 
as follows : 

“It was then argued that the widows could only pos- 
sess for themselves; that the last widow Devi would 
then acquire a personal title; and that the respondents 
and not the plaintiffs were the heirs of Devi. This is 
quite to misunderstand the nature of the widow’s pos- 
session. The Hindu widow, as often pointed out, is not 
a life renter, but has a widow’s estate — that is to say, 
a widow’s estate in her deceased husband’s estate. If 
possessing as widow she possesses adversely to any one 
as to certain parcels, she does not acquire the parcels as 
stridhan, but she makes thorn good to her husband’s 
estate.” 

To my mind these observations clearly indicate 
that any adverse possession by a widow holding 
as a widow as against third parties acquires a 
title which enures for the beneht of the estate 
and consequently for the benefit of the rever- 
sioner. In other words such holding amounts to 
an accretion to the estate in her hands. In this 
connection I may refer to the remarks made by 
the late Sir Dinshah Mulla in his Principles of 
Hindu Law, 10th Edn., at p. 231 : 

‘ But if the property acquired by adverse possession 
was claimed and held by her not in her own right, but 
as a widow representing her husband’s estate, it is not 
her stridhan, but an accretion to her husband’s estate, 
and in it she takes no more than a widow’s estate, and 
it descends on her death to her husband's heirs 
. Thus, where a Hindu widow in the enjoyment of 
her husband’s estate as heir remarried and bad there- 
by forfeited her title to the estate, but continued in 
possession without asserting any change in the charac- 
ter of her possession, she acquires title by prescription 
only to a widow’s estate and not to an absolute estate.” 

In support of this proposition that a Hindu 
widow can acquire title against third parties by 
adverse possession Sir Dinshah Mulla cites the 
above-said case of Lajwanti v. Safa Chand 

(51 I. A. 171 : A. I. E. ( 11 ) 1924 P. O. 12l). This 

view is adopted by a certain judgment of the 
High Court of Allahabad in CJiandrabali Pa^ 

1949 B/ll & 12 
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ALL. 533, The Court observed at p. 537 as follows : 

“It is true that possession, unless it is based upon 
title, must be deemed to be adverse but the possession 
of a Hindu widow must be treated on a different basis. 
The true test has ahvaijs been furnished by the charac- 
ter in luliich she steps into possession. If she has entered 
possession, not as a widow of the last male owner or as 
a widow of the family the possession will be deemed to 
be adverse, but if she has entered in possession as a 
widow of the last male owner or as the widow of the 
family, her possession has never been treated as 
adverse.” 

[11] In support of this the Allahabad High 
Court cited the case of Gaya Din v. Badri 
Singh, (l. L. R. (1943) ALL. 2S0), and quoted the 
observations of Hamilton J. to the effect that: 

‘Tt seems to follow, if there are no indications to the 
contrary, that a woman claiming an estate expressly by 
inheritance must be deemed to be claiming a limited 
estate.” 

[12] I am in entire agreement with the view 
expressed in the above said case, Ghandrahali 
Patliak V. Bhagivan Prasad Pande, (i. L. R. 
(1944) ALL, 633), because it is clear to my mind 
that a Hindu widow takes a widow’s estate or 
limited estate. Having entered into possession 
of that estate in that capacity as limited heir, 
she can certainly hold any part of it adversely 
to third parties and therefore in the interests of 
the real reversioner or reversioners. Entering 
upon the estate in that limited capacity and 
holding, as described above, a limited estate, she' 
cannot, in my opinion, enlarge it against the 
reversioner and hold those parcels so as to make 
them part of her stridhan. 

[13] It follows, therefore, that my observation 
in my judgment dated 9th April 1943, to the 
effect that *'It has been held repeatedly that 
there can be adverse possession by a widow of 
the property belonging to the joint family pro- 
perty” was too broadly stated. 

[14] I am, therefore, for reasons set out above 
of the view (a) that Shri Rukshmani Vahuji 
having acquired those shares of the Tapti Valley 
Railway Co. as heir of Shri Narsinglalji Maharaj 
on her own statement, which is supported by the 
documents in the case, cannot, in any event, 
claim to hold the same in her own right on the 
ground of adverse possession and make it her 
stridhan; (b) that a Hindu widow who has held 
property in a limited capacity, namely, in her 
capacity as a Hindu widow in the family, 
cannot, by its very nature, hold it adversely to 
the estate and against the reversionary heir or 
heirs so as to make such property part of her 
stridhan. 

[15] I have nothing further to add. 

[1G] As regards costs I have reaffirmed in my 
judgment on the finding of facta as regards the 
wrongful holding by Shri Rukshmani Vahuji 
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and there being no question of adverse posses- 
sion on that and as regards the question of law 
I have come to the conclusion expressed by me 
above which is in favour of the plaintiff. On 
reading the directions of their Lordships of the 
Privy Council the question of costs is left to the 
High Court and therefore these costs of remand 
will be dealt with by the Court of Appeal which 
will finally be disposing of the question of costs 
after hearing the appeal on facts and according 
to law. 

B.G.D. Order accordingly^ 


A. I. R. (36) 1959 Bombay 82 [C. N, 26.] 

Bhagwati J. 

Anwari Begnm wloGnlzaidchaii — Petitioner 
v. Commr, of Police, Bombay — Respondent. 

Crown Side Petition No. 62 of 1948, Decided on 7th 
April 1948. 

(a) Bombay Public Security Measures Act (VI 
[6] of 1947), S. 3 — Grounds held neither vague nor 
bad in law. 

The notice under S. 3 gave five grounds for detention, 
viz,, (1) that the detenu was a known mawali of Falk- 
land Road locality, (2) that he was a trafficker in 
opium, (3) that there were a number of mawalis under 
him, (4) that he extorted money from prostitutes and 
(5) that he was also responsible for stabbing cases on 
Falkland Road : 

Held, that mawali connotes a person who is a 
bully and also a person who is a menace to the peace 
and tranquillity of the part of the city where he may 
happen to be the person in power. There was nothing 
vague about it. [Para 3] 

Held also, that grounds 2 and 4 read in connection 
with grounds 1 and 3, did not leave any doubt that the 
activities of the detenu in that matter would certainly 
lead to a position which will be prejudicial to the public 
safety or the tranquillity or the peace of the part of the 
city wherein the detenu carried on his activities. 

[Para 3] 

Held further, that the only reasonable interpretation 
of ground 5 was that the detenu was acting in that 
particular manner and was concerned with and was 
responsible for stabbing cases on Falkland Road, That 
had connection not with any remote past but had con- 
nection with what happened in the immediate past or 
recently before the order of detention was made against 
the detenu. [Para 3] 

The grounds of detention were therefore not vague or 
bad in law. [Para 3] 

(b) Bombay Public Security Measures Act (VI 
[6] of 1947), S. 2 (1) — Order of detention may be 
oral — Written order coming after actual detention 
— Onus is on authority to show that it was ‘satis- 
fied' before actual arrest and that detention was 
in consequence of such ‘satisfaction.’ 

There is nothing in the terms of S. 2 (1) to lay down 
that the detention order should be an order in writing 
and that it cannot be an oral order passed by the de- 
taining authority after taking into account all the cir- 
cumstances of the case which go to satisfy him that the 
detenu is acting in the manner prescribed by S. 2 (1) 
of the Act before a valid detention order can be made 
by him gainst the detenu. This being the position, 
wherever it is pointed out by a petitioner in the case 
of a particular detenu that the arrest of the detenu was 


made at a particular point of time which is anterior to 
the order of detention being in fact served upon him, 
the onua lies on the detaining authority to satisfy the 
Court by proper materials put before the Court that in 
fact the ‘satisfaction* came before the actual arrest of 
the detenu was effected under bis order and that the 
detention of the detenu was in pursuance of and in 
consequence of such satisfaction on his part within the 
meaning of S. 2 (1) of the Act. Unless and until the 
detaining authority satisfies the Court in this behalf, 
the detention order which on prir>ia facie appearance is 
signed and served after the actual arrest, is liable to be 
set aside. [Para 4] 

Hurzban J. Misirce — for Petitioner, 


C. K. Daphtary, Advocate-General 


for Respondent 1. 


Order, — This is a petition filed by the wife 
of the detenu asking that the detenu should 
be released. The detenu was arrested at 7 P. M, 
on 9th March 1948, and the detention order was 
served on 10 A. m. on 11th March 1948, together 
with a notice under S. 3, Bombay Public Se- 
curity Measures Act, 1947, specifying the grounds 
and particulars of his detention. 


[2] It has been contended by counsel for the 
petitioner that the grounds are vague and out^ 
side the ambit of the Act, with the result that 
the detention order is bad in law. He has ana- 
lysed the grounds into five specific grounds, viz,, 
(1) that the detenu is a known mawali of Falkland 
Road locality, (2) that he is a trafficker in opium, 
(3) that there are a number of mawalis under 
him, (4) that he extorts money from prostitutes 
and (5) that he is also responsible for stabbing 
cases on Falkland Road. He has contended that 
grounds 1 and 3 that he is a known mawali and 
that there are a number of mawalis under him 
are vague inasmuch as the word “mawali” has 
no definite or certain connotation. He has also 
contended that being a trafficker in opium and 
extorting money from prostitutes, howsoever re- 
prehensible these acts may be, are certainly not 
acts within the ambit of the Act which is intend- 
ed only to detain persons who are acting in a 
manner-prejudicial to the public safety, the main- 
tenance of public order or tranquillity of the 
province or any part thereof. As regards the last 
ground, he has contended that there is nothing 


in the notice under 8, 3 of the Act to show that 
be was acting in that manner at or about the 
time when the order for detention was made 
against the detenu. These are the grounds on 
which the detention order has been challenged. 

[3] As regards grounds 1 and 3, I may say 
that the word “mawali” has a well known con- 
notation and is not vague. It connotes a person 
who is a bully and also a person who is a men- 
ace to the peace and tranquillity of the part of 
the city where be may happen fo be the person 
in power. There is nothing vague about it and 
a person who fairly answers the description per- 
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fectly well knows what that term means. As 
regards grounds 2 and 4, if they stood by them- 
selves, they may or may not necessarily lead to 
the conclusion that the activities of the detenu 
in that manner may be prejudicial to the public 
jsafety or the tranquillity of the city. When, 
ihowever, they are taken in conjunction with the 
other grounds that have been mentioned, viz., 
grounds 1 and 3, they do not leave any doubt 
that the activities of the detenu in that behalf 
would certainly lead to a position which will be 
prejudicial to the public safety or the tranquillity 
or the peace of the part of the city wherein the 
detenu carries on his activities. As regards 
ground 5, there is nothing in the notice which 
would by any sti*etch of imagination be taken as 
referring to some acts of the detenu in the past. 

I The only reasonable interpretation of this ground 
iin the notice is that he is acting in that parti- 
ocular manner and is concerned with and is res- 
ponsible for stabbing cases on Falkland Road. 
That has connexion not with any remote past 
but has connexion with what happened in the 
immediate past or recently before the order of 
detention was made against the detenu. Under 
all these circumstances, I have come to the con- 
clusion that the grounds of the detention order 
are not vague or bad in law and that they suffi- 
ciently comply with the requirements of the Act. 

[4] The next ground which has been urged by 
counsel for the petitioner against this order is 
that the detenu was arrested at 7 p. M. on 9th 
March 1948, that the detention order was in fact 
signed by the Deputy Commissioner of Police on 
loth March 1948, and that it was served on the 
detenu at 10 A. M. on llth March 1948. He has 
contended that having regard to these facts it is 
abundantly clear that the detention came first 
and the satisfaction which is the essential pre- 
requisite of a valid order under s. 2 (i) of the Act 
being made against the detenu came later. He 
has, therefore, contended that the facts of this case 
bring it within the observations of the appeal Court, 
in the appeal decided by the learned Chief Justice 
and myself, in the case of Balasaheb Shankerrao 
F ansalkar (crown Side Appeal No. 1 of 1948, decid- 
ed on 2nd March 1948) . The learned Chief Justice in 
that appeal observed that the satisfaction of the 
detaining authority was a pre-requisite of the de- 
tention of the detenu and that satisfaction must 
come first and detention must come subsequently. 
These observations of the learned Chief Justice 
really point out the sequence of events which has 
got to be followed in order that the detention of 
a detenu may be considere^egal and valid. One 
has. however, got to beaiWmind that there is 
nothing in the terms of s. 2 (i) of the Act which 
prescribes that the order for detention should be 
an order in writing. The only thing which is en- 
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acted there is that the detaining authority should 
be satisfied that the detenu is acting in a manner 
prejudicial to the public safety, the maintenance 
of public order, or the tranquillity of the Province 
or any part thereof, and if he is so satisfied, he 
may make an order directing that the detenu be 
detained. There is nothing in the terms of this sec- 
tion to lay down that the detention order should 
be an order in writing and that it cannot be an 
oral order passed by the detaining authority after 
taking into account all the circumstances of the 
case which go to satisfy him that the detenu is 
acting in the manner prescribed by S. 2 (l) of the 
Act before a valid detention order can be made 
by him against the detenu. This being the posi- 
tion, wherever it is pointed out by a petitioner 
in the case of a particular detenu that the arrest 
of the detenu was made at a particular point of 
time which is anterior to the order of detention 
being in fact served upon him, the onus lies on 
the detaining authority to satisfy the Court by 
proper materials put before the Court that in fact 
the satisfaction came before the actual arrest of 
the detenu was effected under his order and that 
the detention of the detenu was in pursuance of 
and in consequence of such satisfaction on his 
part within the meaning of s. 2 (l) of the Act. 
Unless and until the detaining authority satisfies 
the Court in this behalf, the detention order which 
on prima facie appearances is signed and served 
after the actual arrest is liable to be set aside. 

[6] In the ease before me, I have got the affi- 
davit of Vishnu Gopal Kanetkar made by him on 

7th April 1948, wherein he says in para. 2 thereof: 

“On 9th March 1948 the detenu was directed to be 
arrested in view of the information and matters relating 
to the detenu which had been placed before me on full 
consideration of which I was satisfied that he was acting 
in a manner prejudicial to the public safety and tran- 
quillity of Greater Bombay. Accordingly the detenu was 
apprehended and detained.’* 

These facts are not challenged by counsel for the 
petitioner. As a matter of fact even though I 
hinted to him that it was open to him to require 
the deponent of this affidavit Vishnu Gopal Kanet- 
kar to be present in Court in order that he may 
cross-examine him as to the correctness of the 
statements which he had made in this para. 2 of 
his affidavit, no such application was made to me 
by counsel for the petitioner, with the result that 
I am entitled to take the statements made by 
Vishnu Gopal Kanetkar in para. 2 of his affidavit 
as correct. Taking them as correct, I am also 
bound to come to the conclusion that as a matter 
of fact before the order for arrest and detention 
of the detenu was made by him on 9th March 1948, 
he bad materials before him on which he was 
satisfied that the detenu was acting in a manner 
prejudicial to the public safety and tranquillity 
of Greater Bombay and that the detenu was 
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arrested in accordance with the order which he 
passed on 9th March 1948. What followed w^as 
merely putting on record the order which he had 
orally made on 9th March 1948. What is stated 
in the stereotyped terms of the order dated lOth 
March 1948, that he, the Deputy Commissioner of 
Police, hereby directs” does not go counter to 
the statements which be has made in his affidavit 
and does not detract from the position which has 
been taken up on behalf of respondent 1 in the 
arguments of this petition before me. 

[G] I have, therefore, come to the conclusion 
that the order for detention which was made 
against the detenu was not invalid or bad in law, 
but that the detenu was rightly detained under a 
proper and valid order made by the authority 
invested with power in that behalf. The petition 
made for the release of the detenu, therefore, fails 
and must be dismissed. Each party will bear and 
pay his own costs of this petition. 

R.G.D. Petition dismissed. 



I. R. (36) 1949 Bombay 84 [C. N. 27.] 

Sen and Jahagirdar JJ. 


In re Fandurang Govind Phatak — Peti- 
iioner. 

Criminal Appln. No. 172 of 1948, Decided on 11th 
March 1948. 


Bombay Public Security Measures Act (VI [6] of 
1947), Ss, 2 and 3 — Satisfaction of Magistrate — 
Grounds for — Court cannot enter into — But Court 
is entitled to see whether authority has applied its 
mind — Place of detenu’s activity not mentioned 
either in order of detention or in grounds therefor 
or in affidavit — Authority held did not apply its 
mind — Detention held bad. 

Satisfaction contemplated by S. 2 is of the authority 
making the order, and the Court is not entitled to con- 
sider whether the grounds of tho order (so far as they 
can be ascertained) are such as would satisfy itself. But 
the Court when the order is challenged, is entitled to 
enquire, whether the alleged satisfaction is real satisfac- 
tion or something else indicating an omission on the 
part of such authority to apply its mind to the facts of 
the case and to draw legitimate conclusions therefrom. 
If the authority has not applied an unbiased mind to 
the facts, it must be held that it is not a case of real 
satisfaction. [Para 1] 

If the District Magistrate has from the beginning 
applied an unbiased mind to the facts, he would want 
to be as fair as possible to the detenu, and this would 
ordinarily be shown, when he furnishes the grounds of 
detention under B. 3, by his giving him (subject to the 
reservations indicated in the said section) as clear and 
precise grounds as reasonably possible. It is, however, 
important to bear in mind that as regards the “other 
particulars,” he has the discretion to withhold each of 
them as are not, in his opinion, necessary for the pur- 
pose of enabling the detenu to make the representation. 

[Para I] 

One thing which the authority has to apply its mind 
to is the question of its jurisdiction. From this point of 
view, the place where the detenu is regarded as having 
been acting in any of the manners mentioned in S. 2 
assumes importance; this is one of the particulars which 


would be required to be stated in the detention order or 
the statement of grounds. The application of the detain- 
ing authority’s mind to the relevant facts and consider- 
ations being the necessary prerequisite to its satisfaction, 
it is open to the detenu to contend and to show that the 
application of its mind was non-existent or so faulty as 
to render the alleged fact of its satisfaction questionable 
and uncertain. Prima facie, the fact that the place of 
the detenu’s activities is mentioned neither in the order 
nor in the grounds of detention nor in the affidavit is 
an indication that the question was not present in the 
District Magistrate’s mind when he made the detention 
order. In the circumstances it could not be said that 
the District Magistrate was satisfied that the detenu 
was acting in a manner prejudicial to the mainten- 
ance of public order at any place within the area with 
reference to his acts or activities in which a valid order 
of detention could be made against him. In such a case 
the order of detention is bad. When under a statute 
enacted in peaceful and normal times an executive 
officer of the status of a District Magistrate has been 
given the authority to interfere with the liberty of a 
subject, and he has been often proved to be careless, 
arbitrary and mechanical, and even to act mala fide or 
with an ulterior object, in making use of the power of 
detention conferred on him, the Court would not be 
justified in relying on the principle omnia esse rite acta. 
In such circumstances it becomes the plain duty of the 
Court to scrutinise the order made and the grounds 
given therefor with utmost care and anxiety and to make 
every legitimate inference in favour of the subject: 
A. I. R, (35) 1948 Bom 360 and (1942) A. C. 206, Bel. 
on. [Paras 2, 3, 4 & 5] 

Purshottam Tricicmdas and S. A, Eher — 

for Petitioner. 

S. G, Patwardhan, Government Pleader — 

for the Crown. 

Sen J. — Thig is an application by one Pan(3u- 
rang Govind Phatak who was ordered to be 
detained by the District Magistrate at Thana on 
6th February 1948, under S. 2 (l) (a) of the 
Bombay Public Security Measures Act, 1947. 
That order stated that, whereas the District 
Magistrate was satisfied that the said person was 
acting in a manner prejudicial to the mainten- 
ance of public order, the District Magistrate 
directed that be be detained. In the statement 
of grounds furnished to the detenu under s. 3 of 
the Act it was stated: 

“You engage in objectionable and harmful activities 
and incite people to violence.” 

Under S. 2, the detaining authority has to be 
satisfied that any person is acting in a manner 
prejudicial to the public safety, the maintenance 
of public order, or the tranquillity of the Pro- 
vince or any part thereof, before it can make an 
order directing that he be detained. The satisfac- 
tion, therefore, is of the authority making the 
order, and the Court is not entitled to consider 
whether the grounds of the order (so far as they! 
can be ascertained) are such as would satisfy 
itself. But the Court when the order is challeng- 
ed, is entitled to enquire, whether the alleged 
satisfaction is real ^^faction or something else 
indicating an omission on the part of such 
authority to apply its mind to the facts of the 
case and to draw legitimate conclusions there- 
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from. If the authority has not applied an unbias- 
ed mined to the facts, it must be held that it is 
not a case of real satisfaction. In nearly every 
case in which the District Magistrate makes an 
order under S. 2 of the Act he does so on a report 
made by the police without hearing the possible 
defence of the detenu. For this reason, it has 
been enacted in S. 3 that the detaining authority 
shall, as soon as possible after the order has been 
made, communicate to the person affected by 
the order the grounds on which the order has 
been made, without disclosing facts which it 
considers against the public interest to disclose, 
and such other particulars as are in its opinion 
sufficient to enable him to make a representation 
against the order and inform him of his right to 
make such representation and afford him the 
earliest opportunity of doing so. It is next provid- 
ed in s. 4 that on receipt of a representation 
under S. 3, the said authority may either annul 
or confirm the order or modify it or make any 
other order which it could have made under 
Bub-s. (l) of S. 2. Accordingly, it was remarked 
in In re Krishnaji Gopal Brahmet 50 Bom. 

L. R. 175 : (A. I. R. (35) 1948 Bom. 360 : 49 Cr. 
L. J. 524), that the order made under S. 2 is in 
the nature of a preliminary order against which 
the detenu can make a representation on being 
furnished with the grounds supplied to him under 
S. 3, and that, on such representation having 
,been considered by the authority in question, a 
final order is to be passed under s. 4. If, there, 
fore, the District Magistrate has from the begin- 
ning applied an unbiased mind to the facts, he 
would want to be as fair as possible to the 
detenu, and this would ordinarily be shown, 
when he furnishes the grounds of detention under 
S. 3, by his giving him (subject to the reserva- 
tions indicated in the said section) as clear and 
I precise grounds as reasonably possible. It is, 
^however, important to bear in mind that as 
regards the “other particulars,” he has the dis- 
cretion to withhold such of them as are not, in 
his opinion, necessary for the purpose of enabling 
the detenu to make the representation. 

[2] One thing which the authority has to 
apply its mind to is the question of its jurisdiction. 
From this point of view, the place where the 
detenu is regarded as having been acting in any 
of the manners mentioned in 8. 2 assumes 
importance; this is one of the particulars which 
would be required to be stated in the detention 
order or the statement of grounds. In In re 
Krishnaji Gopal Brahme, 50 Bom. L. r. 175 : 
(a. I. R. (35) 1948 Bom. 360 : 49 Cr. L. J. 524), it 
was remarked (p. 178) : 

f 

“Obviously, if the activities of the petitioner were pre- 
judicial to the tranquillity of say, the Province of 
Madras or of the territories of the Indian States, the 


District Magistrate would have no jurisdiction to pass 
any order under the Act. When he, therefore, says that 
he was satisfied that the petitioner Brahme ‘was 
acting in a manner prejudicial to the public safety and 
the maintenance of public order and tranquillity and 
was carrying on subversive propaganda,’ he must say 
that the activities of the petitioner affected the peace 
and tranquillity of this Province. It is only ‘satisfaction’ 
in this sense that it would give to the District Magistrate 
the jurisdiction to make an order.” 

In that case, though the place of the detenu’s 
activities was not mentioned in the order under 
S. 2, the defect was not considered fatal and was 
regarded as cured because the place was mention- 
ed in the statement of grounds furnished under 
S. 3. The view taken, therefore, was that it was not 
altogether essential to mention the place of the 
detenu’s objectionable activities in the order itself, 
the Court being satisfied from the evidence of the 
statement of grounds that the District Magistrate 
had actually considered the activities of the 
detenu with reference to a specific place or area. 
In this case, however, the place of the detenu’s 
activities is not mentioned either in the order 
passed under s. 2 or in the grounds of detention 
furnished under s. 3, or even in the affidavit of 
the District Magistrate which has now been 
filed. 

[3] It may be said that normally a District 
Magistrate would not take into account the 
detenu’s activities outside his jurisdiction, and 
that in any case in this case it is not alleged by 
him that he went out of the district in recent 
months. But the District Magistrate has to be 
alive to the fact that his order is liable to be 
challenged, and that when the order comes to 
this Court it would want to be satisfied that the 
important question of jurisdiction was present 
in his mind, particularly if the point is taken in 
arguments before it. Frivia facie, the fact that 
the place of the detenu’s activities is mentioned 
neither in the order nor in the grounds of deten- 
tion nor in the affidavit is an indication that the^ 
question was not present in the District Magis- 
trate’s mind when he made the detention order. 
At least at the stage when he made the affidavitj 
his legal advisers would be expected to inform 
him of the importance of the question which is 
being discussed, particularly after the decision in 
Brahme's case : (60 Bom. D. R. 175 : A. I. R. (35) 
1948 Bom. 360 : 49 Cr. L. J. 524), on 8th October 
1947. The power that the Legislature has placed 
in the hands of Government, and in case of 
delegation of their authority, of a District Magis- 
trate or other officer, to interfere with the liberty 
of the subject is so great that such authority 
must be capable of justifying the exercise of such 
power when it is challenged by showing that it 
applied its mind to the material facts and to the 
appropriate considerations, and the Court must 
scrutinize the justification thus offered with the 



86 Bombay In re Moinuddin 

greatest care and anxiety. The application of the 
detaining authority’s mind to the relevant facts 
and considerations being the necessary pre-re- 
quisite to its satisfaction, it is open to the detenu 
to contend and to show that the application of 
its mind was non-existent or so faulty as to 
render the alleged fact of its satisfaction question- 
able and uncertain. 

[4] In a proper case, e. g., Liversidge v. Si?' 
John Anderson (1942) A. c. 20G : (iio L. J. K. B, 
724), where the power of detention was exercised 
by a high ofticial of the State like the Secretary 
of State, who was answerable to the British . 
Parliament in carrying out his duties, and where 
the Court was concerned with an emergency war 
measure, in enacting which the legislative Act 
had recognised the temporary need for subor- 
dinating the liberty of the individual to the safety 
of the realm, the well-known presumption omnia 
esse rite acta would apply, and the order would 
be taken j}rima facie to have been properly 
made, the requisite conditions having been com- 
1 plied with. But when under a statute enacted in 
jmore peaceful and normal times an executive 
oflicer of the status of a District Magistrate has 
been given the authority to interfere with the 
liberty of a subject, and it has become manifest 
to this Court in numerous instances that such an 
officer is often prone to be careless, arbitrary 
and mechanical, and even to act mala fide or 
with an ulterior object, in making use of the 
power of detention conferred on him, we should 
not, we think, be justihed in relying on the said 
principle. In such circumstances it becomes our 
plain duty to scrutinise the order made and the 
grounds given therefor with the utmost care and 
anxiety and to make every legitimate inference 
in favour of the subject. 

[6] In view of the facts of this case we are 
unable to hold that the District Magistrate was 
(Satisfied that the detenu was acting in a manner 
prejudicial to the maintenance of public order at 
I any place within the area with reference to his 
acts or activities in which a valid order of deten- 
tion could be made against him. In that view, 
we need not go into the merits of the other points 
urged before us on behalf of the detenu. The 
petition succeeds on the one ground which we 
have considered and must be allowed. 

[6] ^Ye direct the detenu to be set at liberty 
forthwith. He will get his costs of this appli- 
cation from Government. 

Order set aside. 


Abdullamia i. I, B. 

A. I. R. (36) 1949 Bombay 86 [G. N. 28.] 

Sen and Jahagibdar JJ. 

In re Moinuddin AhduUamia Koreishi — 
Petitioner . 

Criminal Appln. No. 242 of 1948. Decided on 14th 
April 1948, from order ofDist. Magistrate, Ahmedabad. 
D/-19th February 1948, 

(a) Bombay Public Security Measures Act (VI 
[6] of 1947), S. 2 (1) (a) — Order under, ex fade good 
and valid — Detenu might successfully controvert 
it — Court satisfied that detaining authority had 
applied its mind — Detenu can show that facts 

relied upon by authority were false Detenu 

can rely for this purpose, on statement of grounds 
and particulars furnished to him — For showing 
falsity of facts relied on he can file affidavit— 
Authority also can file affidavit. 

It is open to the detenu to prove facts which might 
successfully controvert the order of detention although 
it might be ex facie a good and a valid order. He can 
be allowed to show that the order was not made hona 
fide but for ulterior purposes, or that it was made 
without sufficient application of the mind of the detain- 
ing authority to the fads or requirements of law, or 
that it was passed on a ground outside the scope of the 
Act, or that it was passed, at least partially, on a pro- 
position of fact which is shown to be false: A. I. R. (32) 
1945 r. C. 156, Bel. on ; (1942) A. C. 206 and (1942) 
A. C. 284, Considered ; (1839) 2 Ad. & El. 731 and 
(1917) A, C. 260, Bef, [Paras 2 and G] 

In such a case the presumption omnia essa rite acta 
cannot bo applied. When under a statute enacted in 
more peaceful and normal times an executive officer 
of the status of a District Magistrate has been given 
an authority to interfere with the liberty of a subject, 
and it has become manifest in numerous instances that 
such an officer is often prone to be careless, arbitrary 
and mechanical, and even to act Jiiala fide or with an 
ulterior object, in making use of the power of detention 
conferred on him, the Court would not be justified in 
relying on the said principle. In such circumstances it 
becomes its plain duty to scrutinize the order made and 
the grounds given therefor with the utmost care and 
anxiety and to make every legitimate inference in 
favour of the subject: A. I. B. (36) 1949 Bom. 84, Bel. 
on, [Para 5] 

Ordinarily, where the Court is satisfied that the facts 
and materials before the District Magistrate were con- 
sidered by him, and that they were such as could lead 
to his satisfaction in the sense required by S. 2 cf the 
Act, the Court would not go behind the order; but the 
Court would in such cases assume that the authority 
bad made every reasonable endeavour, consistently 
with his responsibilities, to ascertain the facts correctly. 

W here, however, a fact relied on is found to be false, 
and the said authority, by applying his mind to mate- 
rials before him, could have found out the falsity of the 
said fact, such falsity would vitiate the order as show- 
ing an msufficient application of mind on his part to 
the facts before him. Where, however, the falsity is 
such as could not thus ordinarily be found out in the 
process of applying his mind to tbe facts, the question 
is somewhat more difficult. 

It is legitimate for the detenu to rely on the state- 
ments of grounds and particulars furnished to him in 
order to show that a fact alleged therein is false. For 
that purpose he is allowed to rely on his own affidavit 
and the affidavits of persons acquainted with such 
facts. Statements are not tested in tbe manner of 
regular evidence given at trials. It would ordinarily not 
be right for the Court in such a case to set down a 
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question of fact as a question to be decided on any evi. 
dence except that furnished by the affidavits. If the 
Court is satisfied that the order has been made bojia 
/ide, there would ordinarily be every reason to accept a 
statement of fact mentioned in the grounds when it is 
reinforced by the detaining authority’s affidavit. But 
there may be cases in which, though the authority was 
fjona fide satisfied in terms of S. 2, an essential or 
significant fact may be successfully falsified by the 
petitioner and the Court would be inclined to bold that 
the satisfaction was based on a proposition of fact not 
found to be tenable, and the Court would be entitled to 
interfere: A. I. R. (32) 1945 P. C. 156, Bel. on. 

[Para 6] 

(b) Bombay Public Security Measures Act (VI 
[6] of 1947), S.2— “Is acting”— Period of two months 
prior to date of order cannot be considered as 
outside its scope. 

The expression ‘is acting’ refers to a reasonable period 
which could be regarded as present and not past, so 
that acts done in the approximate and immediate past 
might legitimately form the basis of an order of deten- 
tion. An act may take some time for being reported to 
the police, and thereafter further time would be required 
for investigation by the police, for their making report 
to the District Magistrate and for the latter Officer’s 
considering the report before making an order. In view 
of such roquiroments, a period, say of two months, 
prior to the date of the order cannot be considered as 
outside such period as may reasonably bo regarded 
within the scope of the expression ‘is acting.* 

[Para 9] 

(c) Bombay Public Security Measures Act (VI 
[6] of 1947), S. 2 (1) (a)— Order based on acts done 
while person was within jurisdiction — Temporary 
absence of person from jurisdiction — Orderoperates 
when such person returns within jurisdiction. 

When an order under the Act is based on acts which, 
prirna facie, are alleged to have been done by the 
detenu while be was at a place within jurisdiction, the 
order is rightly passed and would operate when the 
detenu again appears at that place after bis temporary 
absence from the jurisdiction. [Para 11] 

(d) Bombay Public Sccurtiy Measures Act (VI [6] 

of 1947), S. 3 — Grounds supplied on 25th February, 
saying detenu was active worker of certain organi- 
zation Organization already declared illegal on 8th 

February — Order held referred to activities prior 
to 8th February. 

Where the District Magistrate in the statement of 
grounds furnished on 25th February 1948 said that the 
detenu was ‘'an active worker of the Muslim National 
Guards” in Ahmedabad, an organization which was de- 
clared illegal on 8th February 1948, it could not be said 
that it was the intention of the District Magistrate to 
mean that the detenu had been an active worker of the 
Muslim National Guards after 8th February parti- 
cularly as that was a date on which the detenu was 
away from Ahmedabad. The order referred to activities 
prior to 8th February: A. I. R. (35) 1948 Bom. 334 
(F« B.) and A. I. R. (18) 1931 Bom. 129, Bef. 

[Para 12] 

K. A. Somjee and B. G. Thakor — for Petitioner. 

0. K. Daphtai'y, Advocate’ General and S. G. Baiwar- 
dhan^ Government Pleader — for the Crown. 

Sen J. — This application is made by one 
Moinnuddin Abdullamia Koreishi under S. 491, 
Criminal P. C., 1898, against the order of de- 
tention made against him on I9th February 1948, 
by the District Magistrate of Ahmedabad. That 
order was made under S, 2 flj faj, Bombay 


Public Security Measures Act, 1947, and stated 
that whereas the said District Magistrate was 
satisfied that the detenu was acting in a manner 
prejudicial to the public safety, the maintenance 
of public order and the tranquillity of Ahmeda- 
had City, he directed the said Moinnuddin Abdul- 
lamia Koreishi to be detained. On 25th February 
1948, the District Magistrate specified the grounds 
of the order and the particulars required to be 
supplied under S. 3 of the Act to the detenu. The 
material part of that statement is as follows : 

‘‘You being an active member of the Muslim National 
Guards organization in Ahmedabad City and in further- 
ance of the objects of this organization have been 
provoking and propagating communal hatred and 
violence, that you incite Muslims against Hindus 
generally, that your activities are aimed at keeping the 
communal discord and disharmony alive, that you 
preach doctrines subversive to law and order in 
Ahmedabad City and that your being at large is detri- 
mental to the public peace, safety and order in Ahmeda- 
bad City.” 

In the present application it is stated that the 
detenu practised as an advocate in the Ahmeda- 
had Courts for some years, that thereafter he 
took to journalism and purchased a daily news- 
paper and a press in 1945, that he is not 
connected with the Muslim National Guards 
organization in Ahmedabad City, not being a 
member thereof and not having ever taken any 
part in that organization, that ever since 16th 
August 1947, there has been no communal or 
Hindu-Muslim trouble in the city of Ahmedabad, 
and that about 8th January 1948 he went to 
Karachi for purposes of business and came back 
to Ahmedabad only to receive the order of 
detention made against him. He has further 
stated that he has established business connec- 
tions at Karachi and intends to wind up his 
business at Ahmedabad and develop it at Karachi 
as well as to go to England later on for his 
business; that all the allegations made in the 
order and the grounds furnished to him are false, 
that on learning that his name was included in 
the names of the persons who were to be de- 
tained he wrote to the District Magistrate on 
13th February intimating that he would be coming 
to Ahmedabad, and that on his arrival he was 
arrested and kept under detention in the Ahmeda- 
bad Central Prison at Sabarmati where he was 
served with the detention order. The District 

4 

Magistrate has made an aflidavit wherein the 
petitioner’s statements that he is not connected 
with the Muslim National Guards in the 
Ahmedabad city and has not taken any part in 
the activities of that organization have been 
denied as also his statement that he is not in- 
dulging in any activities dangerous to the publie 
peace, and further the allegation that the District 
Magistrate has not applied his mind to the 
circumstances of the case and has passed only a 
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mechanical order is also denied. The District 
Magistrate has further deposed that he : 

‘ Passed the order after carefully considering the 
District Superintendent of Police’s detention proposal 
and satisfying himself about the grounds for detention 
mentioned in the proposal.” 

The^ detenu has now filed a fresh affidavit re- 
peating that he was never connected with, or a 
member of, and has never taken part in any 

activities of, the Muslim National Guards organi- 
zation. 

t2] The order made by the learned District 
Magistrate under 8. 2 of the Act is admittedly ex 
facie^ a good order. In the course of the hearing 
of this case the learned Advocate-General, who 
appears for the Grown, has raised the question 
whether when an order made under the Act is 
ex facie good and valid the Court can go at all 
behind it and examine any other circumstance, 
like the grounds supplied to the detenu under 
the procedure prescribed for further considera- 
tion of the case by the detaining authority or 
any other fact on which the detention order 
appears to be based and which is sought to be 
falsified by the detenu in order to show that the 
order is bad. It has been contended that as s. 2 
empowers the detaining authority to act on his 
own belief or satisfaction as to the matters 
mentioned in that section, the Court cannot go 
behind it and consider either the adequacy of 
the reasons or the information available to the 
District Magistrate or even the truth of any of 
the facts which go to establish the said condi- 
tion of bis mind. If it be the law that the 
examination of any such circumstances or 
matters is beyond the Court's jurisdiction, a 
large number of decisions relating to the Act 
would inevitably turn out to be wrong; for though 
it is ■well-established that the Court cannot con- 
sider the adequacy of the reasons or of the in- 
formation available to the detaining authority 
which led to his belief or satisfaction, even 
where the detention order has been ex facie 
good under s, 2 of the Act, this Court has allowed 
the detenu, in a large number of cases, to show 
that the order was not made bona fide bub for 
ulterior purposes, or that it was made without 
sufficient application of the mind of the detain- 
ing authority to the facts or requirements of 
law, or that it was passed on a ground outside 
the scope of the Act, or that it was passed, at 
least partially, on a proposition of fact which is 
'shown to be false. In Eviperor v. Sibnath 
Banerji, 48 Bom l. r. i (a. i. r. ( 32 ) 1945 p. c. 
156) it was contended on behalf of the Crown 
that the orders there dealt with being on their 
face regular and in conformity with the language 
of the rule, it was not open to the Court to in. 
veatigate their validity any further. Their Lord- 


ships said that this contention of the Crown 
■‘went too far’* and approved of the following 
statement by the learned Chief Justice of the 
Federal Court (p. 8) : 

*Tt is quite a different thing to question the aoou- 
racy of a recital contained in a duly authenticated 
order, particularly where the recital purports to state 
as a fact the carrying out of what I regard as a condi- 
tion necessary to the valid making of that order. In 
the normal case the existence of such a recital in a duly 
authenticated order will, in the absence of any evidence 
as to its inaccuracy, be accepted by a Court as establi- 
shing that the necessary condition was fulfilled. The 
presence of the recital in the order will place a difllcult 

detenu to produce admissible evidence 
sufficient to establish even a prima facie case that the 
recital is not accurate.” 

The expressions ‘any evidence as to its inaccu- 
racy and will place a difficult burden on the 
detenu to produce admissible evidence* show that 
consideration by the Court of evidence in such 
a case was not ruled out. In two of the cases be- 
fore them their Lordships held that the ex facie 
presumption was displaced by evidence showing 
that the authority making the orders had not 
considered the materials before him so as to 
satisfy himself, independently of the police re- 
commendation that such orders should be issued. 
In certain other cases their Lordships held that 
there was no evidence to rebut the presumption 
of the regularity of the orders ; and with regard 
to one case they remarked that if the respon- 
dents had wished to probe the matter, they should 
not have let the matter rest where it stood “but 
proceeded either by counter affidavit or by cross- 
examination of Mr. Porter on his affidavit. As 
they did not take such a course the presumption 
remains undisturbed." In view of this decision, 
it is really not necessary to go to the English 
cases, Liversidge v. Sir John Anderson, 1942 

A. c. 206: (1941-3 ALB E. R. 338) and Greene v. 
Secretary of State for Home Affairs, 1942 A. c. 
284: (1941-3 ALL E. R. 388) On which reliance has 
been placed by the Crown. It would be pertinent, 
however, to point out that the extreme view to 
be found, for instance, in certain parts of the 
speeches of Lord Wright cannot be said to be 
unqualified. At p. 267 Lord Wright said : 

. . they go to show that the regulation is dealing 
with an executive discretion, in the exercise of which 
the discretion of the minister is final. They seem to 
me to be inconsistent with the idea that recourse to a 
Court of law by way of appeal against or justification 
of the order was open. Indeed, if that had been contem- 
plated I think that there must have been express words 
giving it. These provisions seem to me to be a substitute 
for a trial in Court of the issue, no doubt inadequate in 
one sense, but as effective as the circumstances admit. 

I particularly rely in support of my conclusion on the 
circumstance that the secretary is entitled to decline to 
follow the recommendation or advice of the committee. 

The responsibility is his alone.” 

Again, in Greene's case, 1942 A. c. 284: (1941-3 
ALL E. R. 388) the same noble Lord said (p. 305); 
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making the order Sir John Anderson exercised 
that plenary discretion, and the respondent, when he 
Buooeeded him as Home Secretary, exercised the same 
plenary discretion when he adopted the order and con^ 
tinned the detention. The order relied on by the res- 
pondent is 0X facie good and valid. Its authenticity is 
not disputed. It is not said that the appellant is not 
the person intended, The order itself justifies the deten- 
tion.’* 

However, in the same speech further on it was 
said (p. 306) : 

“It is good on its face unless and until it is falsified 
, . . His statement would have been enough at least in 
the first instance and until it appeared to the Court that 
sufficient reason was shown to question it and to exercise 
its power to enquire into the merits under S. 3 of the 
Act of 1816.” 

That Act is the Habeas Corpus Act of 1816, S3. 3 
and 4 of which are confined to cases where per- 
sons have been confined or restrained of their 
liberty otherwise than for some criminal or sup- 
posed criminal matter and except persons impri- 
soned for debt or by process in any civil suit ; 
and, in such cases, the Judge was given power 
“to examine into the truth of the facts set forth** 
in the return although the return “be good and 
sufficient in law,*’ The writ to be issued under 
that Act required Ihe person to whom it was ad- 
dressed to have the body of the person named 
therein who was "taken and detained under your 
custody, as is said, together with the day and 
cause of bis being taken and detained, to undergo 
and receive all and singular such matters and 
things as the Court shall then and there consider 
of concerning him in his behalf and the return 
was to contain a copy of all the causes of the 
prisoner’s detainer indorsed on the writ or on a 
separate schedule annexed thereto, and to state 
facts relied on as constituting a valid and suffi- 
cient ground for detention of the person alleged 
to be illegally detained. "These facts must be 
set forth clearly and directly and with sufficient 
particularity.” (Ilalsbury's Laws of England, 
vol. IX, p,733). It was not necessary in the first 
instance to support the facts set out in the return 
by affidavit ; “for until impeached they are to 
be regarded as true.” (Leonard Watsoris case^ 
(1839) 9 Ad, & El. 731). In cases except those 
excepted from the purview of Ss, 3 and 4 of the 
Act the Judge was by statute empowered to en- 
quire into the truth of the facts set forth in the 
return, although the return might be good and 
sufficient in law (Halsbury’s Laws of England 
vol. IX, p. 736). Thus it is clear that under the 
ordinary law the Court was entitled to go into 
^e facts in an appropriate case in England. In 
Greene's case, 1942 a. c, 284 : (1941-3 all e. r. 
^8) it was remarked by Lord Wright (p. 307) : 

In the present case there are no facts to inquire 
into;” and in Liversidge's case, 1942 A. c. 206 : 
(1941-3 ALL E. H. 338) the following remarks 


made by MacKinnon L. J. of the Court of Appeal 
were approved (p. 216) : 

“Put in another way, if the plaintiff admits, or it is 
proved, that the plaintiff wag detained by an order pur- 
porting or expressed to be issued under the regulation, 
and duly signed as such, the burden is on the plaintiff, 
if he is to claim damages for false imprisonment, to give 
evidence showing that the order was invalid. As the case 
proceeds at the hearing, as often happens, the onus of 
proof may be shifted. If the plaintiff adduces evidence 
which goes to show the invalidity of the order, that 
might happen. If, upon that happening, the defendants 
produced evidence which was embarrassing to the plain- 
tiff, by way of surprise or novelty, the Judge would no 
doubt protect him by way of adjournment. Conceivably, 
in a proper case, the Judge might at that stage make 
some order by way of particulars of the allegations of 
the defendants. These, however, are but hypothetical 
considerations as to possible developments at a later 
stage of the litigation. At this stage we are quite clear 
that the plaintiff is wrong in his proposition as to the 
burden of proof inherently resting upon himself and 
upon the defendants respectively.” 

The 'stage* under consideration was that (besides 
claiming a declaration that his detention was 
unlawful) the detenu was seeking particulars (a) 
of the grounds on which the respondent had 
reasonable cause to believe him to be a person 
of hostile associations, and (b) of the grounds on 
which the respondent had reasonable cause to 
believe that by reason of such hostile associations 
it was necessary to exercise control over him. 
Viscount Maugham remarked (p. 224) : 

assuming the order to be proved or admitted, it 
must be taken prma /acic, that is until the contrary is 
proved, to have been properly made and that the requi- 
site as to the belief of the Secretary of State was com- 
plied with 

and at p. 295 the following observations of God- 
dard L.J. were approved : 

“I am of opinion, that where on the return an order 
or warrant which is valid on its face is produced it is 
for the prisoner to prove the facts necessary to contro- 
vert it, and in the present case this has not been done.” 

It is thus amply clear that it was open to thei 
detenu to prove facts which might successfully' 
controvert the order of detention although it) 
might be ex facie a good and valid order. 

[ 3 ] There are, besides, certain matters in which 
Reg, 18B, Defence General Regulations, 1939, differ- 
ed essentially from the present Act. In the first 
place, the said regulations were enacted during 
the last war, and the present Act has been en° 
acted after the completion of that war. With 
reference to the British Regulations. Lord Mac- 
millan observed at p. 251 in Liversidge's case, 
1942 A. C. 206 : (1941-3 ALL E. R. 338) : 

“...in a time of emergency when the life of the whole 
nation is at stake it may well be that a regulation for 
the defence of the realm may quite properly have a 
meaning which because of its drastic invasion of the 
liberty of the subject the Courts would be slow to attri- 
bute to a peace time measure.” 

Again, at p. 257 his Lordship said : 

‘ At a time when it is the undoubted law of the land 
that a citizen may by conscription or requisition be 
compelled to give up his life and all that he possesses 
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for his country’s cause it may well be no matter for 
surprise that there should be confided to the Secretary 
of State a discretionary power of enforcing the relatively 
mild precaution of detention,” 

With reference to the decision in Eex v. Halli- 
day, 1917 A. c. 260 : (8G L.J.K.B. 1119), a habeas 
corpus case arising during the first war on a 
regulation very similar in its general character 

to Regn. 18B, Lord Wright at p, 263 observed: 

“It (the regulation) was directed to taking precautions 
during the war against the dangers of espionage and 
sabotage which experience showed to be so serious.” 

At p. 280 Lord Homer referred with approval to 
the following passages from the speech of Lord 
Atkinson in Rex v. Ilalliday, 1917 A. c. 260 : 

(36 J. IC. B. 1119) (page 27l) : 

“However precious the personal liberty of the subject 
may be. there is something for which it may well be, to 
sorne extent, sacrificed by legal enactment, namely, 
national success in the war, or escape from national 
plunder or enslavement.” 

In Halsbury’s Laws of England, vol. VI, at 
p. 527, it is stated : 

“Presumptions in favour of the liberty or property of 
the subject, which are usually of great effect in inter- 
preting statutes in time of peace, become relatively weak 
in time of war when the safety of the realm is in 
danger.” 

[ 4 j The next point of differenco between the 
British Regulations and the Act under considera- 
tion is that the power of detaining a person was 
given under the former to the Secretary of State 
for Honae affairs while in the present case it is 
generally exercised by a District Magistrate. 
Lord Macmillan in Liversidge' s case ; (1942 

A. c. 206 : 1941-3 ALL E. R. 338) pointed Out 
(p. 252) : 

“Iq the next place, it is relevant toconsider to whom 
the emergency power of detention is confided. The 
statute has authorized it to be conferred on a Secretary 
of State, one of the high officers of State who, by reason 
of his position, is entitled to public confidence in his 
capacity and integrity, who is answerable to Parlia- 
ment for his conduct in office and who has access to 
exclusive sources of information.” 

His Lordship further pointed out that elaborate 
provision bad been made for the safeguarding 
of the detained person’s interest, namely, the 
constitution of the advisory committees to w'bich 
any person aggrieved by the detention order 
might make representations and the duty impo- 
sed on the chairman of such a committee to in- 
form the objector of the grounds on which the 
detention order had been made and to furnish 
him with such particulars as were in the chair- 
man’s opinion sufficient to enable him to state 
his case. There was a further safeguard in the 
requirement that the Secretary of State must at 
least every month report to the Parliament the 
action taken by him under the regulation (in- 
cluding the number of persons detained under 
orders made thereunder) and the number of cases 
in which he had declined to follow the advice 
of the advisory committee. It will be observed 


that though under the British enactment the 
detenue was to be informed of the grounds of his 
detention and such particulars as were in the 
chairman’s opinion sufficient to enable him to 
state his case, such grounds and particulars were 
to be furnished, not by the Secretary of State, 
the detaining authority, but by the chairman of 
the advisory committee dealing with his case. 
At p. 240 Lord Atkinson no doubt observed that 
these grounds and particulars must be furnished 
to the chairman by the Secretary of State, for 
otherwise the chairman had no means of know- 
ledge. It is, however, pertinent to observe that 
though in Greene's case: (1942) A. c. 284 : (1941-3 
ALL E. R. 388) Wrong grounds and particulars 
had been furnished by the advisory committee, 
the Secretary of State was not held accountable 
for the said mistake, and the principal claim in 
Liversidge's case ; (1942 A. c. 206 : 1941-3 ALL 
E. R. 338) was that the detenue should be furni- 
shed with the grounds on which the Secretary of 
State had reasonable cause to believe him to be 
a person of hostile associations and of the 
grounds on which the Secretary of State thought 
that it was necessary to exercise control over 
him. Their Lordships, therefore, obviously did 
not regard the furnishing of grounds and parti- 
culars by the advisory committee as equivalent 
to their being furnished by the Secretary of 
State. 

[ 5 ] It has next to be observed that neither in 
Liversidge's case : (1942 A. C. 206 : (1941-3 ALL 
E. R. 338) nor in Greene's case : (1942 A. c. 284 : 
(1941-3 ALL E. R. 388) was the good faith of the 
detaining authority challenged. It has, however, 
been challenged in the present case as well as in 
most of the other cases under the Bombay Act 
with which we have had to deal. Lastly, at 
p. 224 Viscount Maugham relied on the well- 
known presumption omnia esse rite acta. In a 
case recently decided by us, In re, Pandurang 
Govind Pathalc, 50 Bom. L. R. 446 : (A. i. R. 

(36) 1949 Bom. 84) I said (p. 448) : 

“In a proper case, e.g. Liversidgev. Sir John Ander- 
son, (1942 A. C. 206 : 1941-3 All. E.R. 338), where the 
power of detention was exercised by a*higb official of the 
State like the Secretary of State, who was answerable 
to the British Parliament in carrying out bis duties, 
and where the Court was concerned with an emergency 
war measure, in enacting which the legislative Act bad 
recognised the temporary reed for subordinating the 
liberty of the individual to the safety of the realm, the 
well-know'n presumption omnia esse rite acta would 
apply, and the order would be taken prima facie to 
have been properly made, the requisite conditions having 
been complied with. But w’hen under a statute enacted 
in more peaceful and normal times an executive officer 
of the status of a District Magistrate has been given the 
authority to interfere with the liberty of ft subject, and 
it has become manifest to this Court in numerous in- 
stances that such an officer is often prone to be careless, 
arbitary and mechanical and even to act mala fide or 
with an ulterior object, in making use of the power of 
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detention conferred on him, we should not, we think, 
be justified In relying on the said principle. In such 
circamstances it becomes our plain duty to scrutinize 
the order made and the grounds given therefor with 
the utmost care and anxiety and to make every legiti* 
|mate inference in favour of the subject.’* 

Those remarks would apply to the present case 
also. 

[6] We have no doubt that in suitable oases 
the Court would be competent to go behind the 
order of detention even if it was ex facie good 
and enquire into the truth of the information on 
which the detaining authority has acted. For in- 
stance, in a recent case the grounds of detention 
given to the detenu were in effect that the Eash- 
triya Swayamsevak Sangh, as a body, was in- 
spired by a cult of violence and that the detenu, 
as an office-bearer or active worker of the said 
Sangh, had furthered the objects of the said body. 
It was found, by reference to a communique 
issued by the Government of India, that the said 
body was not regarded as an organization which, 
as a whole was inspired by a cult of violence and 
that the source of the District Magistrate’s infor- 
mation that the said Sangh was a body so inspired 
was the said communique. It was, therefore, 
further held that the grounds of detention, which 
were mainly based on a misreading of the Govern- 
ment of India’s communique, were falsified, and 
accordingly the detenus concerned were directed 
to be released. To take another example, if the 
ground of detention is that the detenu made a 
speech at a certain place on a certain date which 
was objectionable and it was proved that on that 
date he was actually in jail and thus incapable 
of making the said speech, the Court would un- 
doubtedly interfere with the detention. Ordinarily, 
where the Court is satisfied that the facts and mate- 
rials before the District Magistrate were considered 
by him, and that they were such as could lead to 
his satisfaction in the sense required by S. 2 of 
the Act the Court would not go behind the 
order ; but the Court would in such cases assume 
that the authority had made every reasonable 
jendeavour, consistently with his responsibilities, 
|to ascertain the facts correctly. Where a fact re- 
jlied on is found to be false, and the said autho- 
jrity, by applying his mind to materials before him, 
'.could have found out the falsity of the said fact, 
iSuch falsity would vitiate the order as showing 
'an insufficient application of mind on his part to 
/the facts before him. Where, however, the falsity 
is such as could not thus ordinarily be found out 
in the process of applying his mind to the facts, 
the question is somewhat more difficult. Detenues 
or petitioners who make applications on their 
behalf often challenge the truth of one or more 
of the facts stated in the detention order or in 
the statement of the grounds of detention by 
means of affidavits, either of themselves or of 


others. The statement of grounds is no doubt 
furnished with the primary object of enabling the 
detenu to make a representation to the authority 
which made the detention order, which may thus 
be regarded as a preliminary order which could, 
after consideration of such representation as the 
detenu may make, in a final order be confirm- 
ed, modified or annulled. But the statement of 
grounds undoubtedly furnishes materials which 
the detenu can use for the purposes-of his petition 
to Court. In furnishing them the authority often 
lays bare the process of his thought which led to 
his satisfaction, though S. 3 allows him to with- 
hold such facts as he considers it against public 
interest to disclose. Except for such facta he is 
bound to disclose “the grounds on which the order 
has been made” as well as “such other particulars 
as are in his opinion sufficient to enable him (the 
detenu) to make a representation” against the 
order. The use of the words “other particulars” 
suggests that no sharp distinction is intended be- 
tween grounds and particulars, though grounds 
would no doubt be more general in character 
than particulars. W'e are unable to agree with the 
learned Advocate- General that the grounds can be 
only those that are to be found in s. 2, and that 
every other reason for detention furnished to the 
detenu should be included in the expression “other 
particulars.” But such grounds and particulars 
(subject to the reservation mentioned above) are, it 
will be seen, the detaining authority’s grounds and 
particulars and not such grounds and particulars 
as were furnished by an advisory committee under 
the British Regulation, 18B. It is, therefore, legiti- 
mate for the detenu to rely on the statements of 
grounds and particulars furnished to him in order 
to show that a fact alleged therein is false. For 
that purpose ho is allowed to rely on his own 
affidavit and the affidavits of persons acquainted 
with such facts. In this connection the following 
observation of the Privy Council in Empei-or 
v. Sihnath Banerji, 48 Bom. L. R. i : (a, i. r. 
(32) 1945 P. c. 156) appears to be relevant : 

“Tho presence of the recital in the order will place a 
difficult burden on the detenu to produce admissible evi- 
dence sufficient to establish even a 'p’biia facie case 
that the recital ia not accurate.” 

This is so because the Court will not ordinarily 
look behind the order, when it is ex facie a good 
order, in order to see whether the authority was 
satisfied in the terms of s. 2 of the Act, and it is 
doubly so where any statement of fact in the 
grounds is supported by the District Magistrate's 
affidavit. Affidavits furnished in such cases are 
often by the detenu himself or by persons inte- 
rested in him, and in any case such statements 
are not tested in the manner of regular evidence 
given at trials. It would, in my opinion, ordi- 
narily not be right for the Court in such a case 
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to set down a question of fact as a question to 
be decided on any evidence except that furnish- 
led by the affidavits. If the Court is satished that 
the order has been made bona fide, there would 
ordinarily be every reason to accept a statement 
of fact mentioned in the grounds when it is rein- 
Iforced by the detaining authority’s affidavit. But 
jthere may be cases in which though the autho- 
jrity was bona fide satisfied in terms of S. 2, an 
,e3sential or significant fact may be successfully 
ifalsified by the petitioner, for instance, if it is 
stated ^that the detenu, being a member of a 
society which indulged in violent activities as a 
policy, was carrying out such policy of the socie- 
ty and if it is found (e. g., on the basis of the 
detenu’s affidavit, there being no denial) that 
the detenu was not at all a member of the said 
society, we would be inclined to hold that the 
'satisfaction was based on a proposition of fact 
not found to be tenable, and w^e would be entitl- 
ed to interfere. 

[7] It may be objected that*3uch a view would 
result in bringing in interference of this Court 
through the hack door, so to speak, although it 
is recognized that the order of detention is an 
executive order made by an authority responsi- 
ble for the public safety and public order and 
that such order is justified by the authority’s 
satisfaction in terms of 8. 2. The answer to such 
criticism is that where the basis of the order is 
as a matter of fact found to be erroneous, at 
least in some essential particulars, it is not pos- 
sible to hold that the deprivation of the subject’s 
liberty is justified. I have already said that the 
Court would not lightly come to such a decision 
where the order is ex facie good and where the 
person detained has not shown mala fides in the 
detaining authority. In such a case, if the state- 
ment of grounds under S. 3 (reinforced, if neces- 
sary, by the said authority’s affidavit) shows 
that the authority had before him materials on 
which an order of detention could be made and 
if he was not likely to have been influenced by 
improper or wrong grounds, it would be most 
difficult for the detenu to obtain any relief in a 
petition like the present, 

[8] I shall now come to the facts of the pre- 
sent case. The first argument relied on by Mr. 
Somjee is that the statement that the detenu is 
an active worker of the Muslim National Guards 
organization in Ahmedabad City to be found 
in the statement of grounds is falsified by the 
affidavit of the detenu and that of one Khatib, 
an Advocate, wherein it is stated that the detenu 
was neither connected with such an organiza- 
tion, nor a member thereof, nor has he ever 
taken part in that organization. It is contended 
that as the basis of the grounds of detention is 
falsified, the order must be deemed to be bad. It 


has, however, to be observed that the District 
Magistrate in his affidavit dated 18th March 1948 , 
has not denied that the detenu was not a mem- 
ber of the said organization, though he has 
denied that the petitioner was not connected with 
that organization or has not taken part in its 
activities ; so that it seems that, according to the 
District Magistrate, though the detenu may never 
have been a member of the Muslim National 
Guards organization, he w^as “an active worker” 
of the said body. We are not inclined to hold 
that the two affidavits relied on sufficiently show 
that the allegation that the detenu was an active 
member of the said organization is false. In 
any case, wffiat is regarded as important in 
the statement of grounds is the acts attributed 
to the detenu, namely, the provoking and pro- 
pagating communal hatred and violence, the 
exciting of Muslims against Hindus generally, his 
activities being aimed at keeping the communal 
discord and disharmony alive and his preaching 
doctrines subversive to law and order in Ah- 
medabad City ; and it is as a sort of preamble 
of this statement of acts attributed to the detenu 
that it is stated that, being an active worker of 
the Muslim National Guards organization and 
in furtherance of the objects of that organiza- 
tion, he has been doing the acts mentioned. 
Those acts are clearly not such as cannot justify 
an order of detention made under s, 2 of the Act. 

[9] It has been next contended that as the 
detenu was away from 8th January 1948, to 22nd 
February 1948, that is, a period of about ij 
months, any objectionable activities that he could 
indulge in would not be activities which would 
come within the scope of his “acting” under 
S. 2; they would at best be activities which took 
place at a time which was outside the scope of 
the words “is acting.” It has been held in several 
cases on this point that the expression ‘is acting’ 
refers to a reasonable period which could be re- 
garded as present and not past, so that acts d.one 
in the approximate and immediate past might 
legitimately form the basis of an order of deten- 
tion. An act may take some time for being re- 
ported to the police, and thereafter further time 
would be required for investigation by the police, 
for their making report to the District Magis- 
trate and for the latter officer’s considering the 
report before making an order. In view of such 
requirements, we do not think that a period, say 
of two months, prior to the date of the order can 
be considered as outside such period as may 
reasonably be regarded within the scope of the 
expression ‘is acting.’ There is no reason to think 
that the District Magistrate has attributed to the 
detenu acts within the period of his absence 
from Ahmedabad or that be was unaware of the 
fact that detenu was away from Ahmedabad from 
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8th January 1948, This view disposes of the fur- 
ther contention urged by Mr, Somjee that as on 
8th February 1948, the Muslim National Guards 
organization was declared an unlawful body no 
active work on b^ehalf of, and no connexion 
with, the said body was possible after that date. 

[10] It has been contended that the grounds 
are vague and not precise. The- answer to this 
contention is to be found in the kind of ground 
which was found to be valid in In re Rajdhar 
Kalu Patil, 50 Bom. L. R. 1S3: (A.I.R. (35) 1948 
Bom. 334: 49 Cr. L. J. 465 FB). The grounds stated 
are under several heads and seem to us to be re- 
asonably clear from vagueness and obscurity. 

[11] Mr. Somjee^ has further contended that 
the order of detention was made at a time when 
the detenu was out of Ahmedabad, that is, when 
he was outside the jurisdiction of the District 
Magistrate of Ahmedabad. This fact alone, ac- 
cording to him. makes the order null and void. 
We are unable to agree, because the order is 
based on acts which, prima facie, are alleged to 
have been done by the detenu while he was at 
Ahmedabad. The order, therefore, was rightly 
passed and would operate when the detenu again 
appeared at Ahmedabad after his absence. 

[ 12 ] It is next contended that it was wrong 
for the District Magistrate to say on 25th Febru- 
ary 1948, in his statement of grounds, that is, on 
a date subsequent to the declaration macft by 
Government that the Muslim National Guards 
organization was an illegal body, "You being an 
active worker of the Muslim National Guards 
organization in Ahmedabad city and in further- 
ance of the objects of this organization”, etc., 
because the said organization was declared ille- 
gal on 8th February and it was not possible 
for the detenu to remain an active worker of the 
said body after that date. In this connexion 
reliance was placed on Emperor v. Shripad, 33 

Bom. L. R. 90 : (A. r. R. (18) 1931 Bom, 129 : 32 

cr. L. J. 472) and Emperor v. Dharmanand 
Kosamhi, 33 Bom. L. r. 333 : (A. i. R. (is) 1931 
Bom. 203 : 32 Cr. L. J. 725). We do not think 
that it was the intention of the learned District 
Magistrate to mean that the detenu had been an 
active worker of the Muslim National Guards 
after 8th February particularly as that is a date 
on which the detenu was away at Karachi from 
where he did not return till 22nd February. The 
facts of the case indicate that his activities prior 
to 8th February 1948, that is, before he went to 
Karachi, were being referred to. 

[13] We are, therefore, satisfied that no suffi- 
cient grounds have been made out suggesting 
that the order of detention was not properly 
made or was not justified. The rule will, accord- 
ingly, be discharged. 

R.G.D. 
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Ratanchand Hiracliand and others — Peti- 
tioners V. D. R. Pradhan — Respondent. 

O. C, J. Miso. Nog. 2, 46, 52, 63, 58, 59 and 64 of 
1948, Decided on 15th April 1948. 

Bombay Land Requisition Ordinance (V [5] of 
1947) — Ordinance is intra vires the Governor of 
Bombay — Government of India Act (1935), S. 104, 
notification under — Government of India, Ministry 
of Law Notification No. F. 311-47-C. & G., dated 
21st October 1947 — Notification is valid. 

The Bombay Ordinance No. V [5] of 1947 which pro- 
vides for requisitioning of land in the Province of 
Bombay is \nira vires the Governor of Bombay. 

The Ordinance is promulgated under the authority 
validly conferred on the Provincial Legislature to enact 
laws with respect to requisition of land, by a notification 
of the Governor-General of India being the Govern- 
ment of India, Ministry of Law Notification No. F. 311- 
47-C. &r G. dated 21st October 1947 under S. 104, 
Government of India Act. [Para 5] 

y. F. Taraporewalla and M, A/. Besai (in Misc. 
No. 2 of 194:8), K. J. Kolah (in Misc, Nos. 46, 
52 and 53 of 1948), H. D. Banaji (in Misc. No. 
58 of 1948), N. A. Palkhiwalla (in Misc. No. 59 
of 1948.) and M. M. Desai (in Misc. No. 64 of 
1948) — for Petitioners. 

Sir Nosherwan Engineer, Advocate-General of India 

— for the Dominion of India. 

G. K. Daphtary, Advocate-General of Bombay 

— for the Province of Bombay. 

Order. — These are several petitions pre- 
sented by different parties for writs of certio- 
rari in respect of orders of requisition passed 
under ordinance no. V [5] of 1947, being the Bom- 
bay Land Requisition Ordinance, 1947. A common 
question of law of considerable^importance arises 
in these petitions, namely, whether the Governor 
of Bombay had any authority to promulgate 
the Ordinance, and, therefore, my learned brother 
Coyajee J. directed that notice should be given 
to the Dominion of India, and the Advocate- 
General of India has* appeared before me on 
behalf of the Dominion of India. I decided to try 
this question as a preliminary issue in these 
matters and I have heard parties thereon. The 
matter arises in this way: 

[ 2 ] Ordinance NO. V [5] of 1947 is made under 
the authority conferred on the Provincial Legis- 
lature to enact laws with respect to requisition 
of land by a notification of the Governor. General 
of India being the Government of India, Ministry 
of Law. Notification no. f. 311-47-0. & g. dated 
2l3t October 1947. It is contended that the 
Governor- General had no authority to issue this 
notification under s. 104. Government of India 
Act, as he has purported to do, and that con- 
sequently the Governor of Bombay did not 
derive any authority to make the Ordinance. 

[3] In order to consider how far this argu- 
ment is well-founded one has got to go back to 
the provisions of the Government of India Act, 


Rule discharged. 
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That Act provides for the distribution of legis- 
lative powers between the Dominion Legislature 
and the Provincial Legislature. In Sch. 7 to that 
Act are set out, in three parts, matters in 
respect of which the Dominion Legislature, the 
Provincial Legislature and both the Legislatures 
can legislate, being the Federal Legislative List, 
the Provincial Legislative List and the Concur- 
rent List respectively. But, exhaustive as these 
lists were intended to be, they could not con- 
ceivably comprise every object of legislation; 
and, therefore, provision was made for residual 
powers of legislation under s. 104, Government 
of India Act. That section provided that with 
respect to any matter which was not enumerated 
in any of the lists in sch. 7 the Governor- 
General may by a public notification empower 
either the Dominion Legislature or the Pro- 
vincial Legislature to enact laws. During the 
emergency created by the last war, the Defence 
of India Act and the Defence of India Eules 
were made which contained powers for requisi- 
tioning property; but, it was held by my learned 
brother Bhagwati J. that those provisions regard- 
ing requisition were ultra vires inasmuch as re- 
quisitioning was not one of the matters enu- 
merated in any of the three Lists in sch. 7 of 
the Government of India Act. This created a 
somewhat serious situation as the Government 
had, for the emergency created by the war, re- 
quisitioned numerous properties for public pur- 
poses, Accordingly the India (Proclamations of 
Emergency) Act, 1946, was passed on 14th Febru- 
ary 1946. That Act provides for the amendment 
of s. 102, Government of India Act. That sec- 
tion deals with the powers of the Dominion 
Legislature, if an emergency is proclaimed ; but 
those powers were, under the Act as it then stood, 
limited to matters enumerated in sch. 7. The 
effect of the amendment was that during the 
period when a proclamation of emergency was 
in force the Dominion Legislature was empo- 
wered to make laws for any Province or part of 
a Province or for the whole of the Indian Do- 
minion with respect to any matter not enu- 
merated in Sch. 7. This amendment was made 
to date back to the commencement of Part III, 
Government of India Act, 1935, which was Ist 
April 1937 ; and power was given in the case of 
orders of Courts already made for a review of 
those orders on the footing that the law always 
was as set out in this amending Act. 

[4] We next have another amendment to ex- 
tend temporarily the powers of the Indian Legisla- 
ture to make laws. That was made by the India 
(Central Government and Legislature) Act. 1946, 
which was passed on 26th March 1946. That Act 
in 8. 2 thereof conferred on the Dominion Legis- 
lature powers to legislate with respect to matters 
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therein enumerated during the period mentioned 
in s. 4 thereof. Section 3 of the Act, which is the 
section with which we are concerned on the pre- 
sent petition, related to requisitioned land and 
it is in these terms : 

3. Requisitioned Land — 

(1) Notwithstanding anything in the Government of 
India Act, 1935, the powers of the Indian Legislature 
to make laws shall extend to the making of laws 

(a) providing, in relation to land in a province which, 
when the Act of the Indian Legislature known as the 
Defence of India Act, 1939, expires, is subject to any 
requisition effected under the rules made under that Act, 
for the continuance, until not later than the end of the 
period mentioned in section four of this Act, of all or 
any of the powers theretofore exercisable under the said 
Act of the Indian Legislature or the said rules; and 

(b) providing, in particular, for the continuance as 
aforesaid of the power of the Governor-General in Coun- 
cil compulsorily to acquire any such land as aforesaid 
for any purposes directly and without the interposition 
of any Province 

and any laws made by virtue of this sub-section may 
contain provisions with respect to ofiences against the 
laws, enquiries and statistics for the purposes of the laws, 
jurisdiction and powers of all Coux'ts, except the Federal 
Court, with respect to any of the matters dealt with by 
the laws, and fees in respect of any of those matters, 
but not including fees taken in any Court ; and sub-ss. (2) 
to (4) of the last preceding section shall apply in relation 
to any such laws as they apply in relation to laws made 
under that section. 

Now, as I read this section, it confers upon the 
Dominion Legislature power to make laws to the 
limited extent provided in cla. (a) and (b) of this 
sub-section. Clause (a) deals with lands which are 
already subject to any requisition and provides in 
respect thereof that the Dominion Legislature may 
make laws for the continuance of all or any of 
the powers which were formerly exercisable. It 
does not, to my mind, confer upon the Dominion 
Legislature any power to enact laws with re- 
gard to requisitioning in general. The period 
during which the Dominion Legislature can con- 
tinue the powers already conferred by existing 
laws in respect of property which was then sub- 
ject to requisition is limited to the period men- 
tioned in s. 4. Then s. 4 says that the period 
shall be one year beginning with the date on 
■which the proclamation of emergency in force 
ceases to operate, and if the Governor-General 
so notifies two years beginning with that date. 
Now the proclamation of emergency ceased to 
operate on Slst March 1946, and by a notification 
issued by the Governor-General on 8th March 1947, 
the period under S. 4 was extended to two years, 
beginning with ist April 1946, i.e., to Slst March 
1948. So that the position under this Act was 
that up to ist April 1948, so far as requisitioning 
is concerned, the Dominion Legislature was en- 
titled to continue in force legislation relating to 
requisition, in so far as it related to land which 
was already the subject of requisition. Under 
this power Ordinance no. XIX [19] of 1946 was 
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promulgated and wag subsequently substituted 
by Act XVII [17] of 1947. 

[ 5 ] It has been argued by Mr. Taraporewalla 
that inasmuch as power wag conferred on the 
Dominion Legislature to legislate in respect of 
requisition of land, S. 104 cannot apply to re- 
quisition of land at all ; and the Governor-Gene- 
ral had no jurisdiction to provide by notification 
that either Dominion or the Provincial Legisla. 
ture can legislate with regard to requisition of 
land. In the view I take of the India (Central 
Government and Legislature) Act, 1946, 1 do not 
agree with Mr. Taraporewalla that a general 
power was conferred upon the Dominion Legisla- 
ture to legislate in respect of requisition of land 
up to Ist April 1948, Such power was no doubt 
conferred on that Legislature during the time the 
proclamation of emergency was in force ; but 
thereafter the only power that the Legislature 
had with regard to requisitioning was to continue 
in force the existing legislation up to 1st April 
1948, with regard to property which was subject 
to requisition on 26th March 1946, when the India 
(Central Government and Legislature) Act, 1946, 
wag enacted. That being so, it is not necessary 
for me to consider the argument whether, in an 
emergency, if by an amendment of s. 102 . Gov- 
ernment of India Act, the powers of the Do- 
minion Legislature were extended to matters not 
enumerated in sch.7, Government of India Act, 
the power of the Governor- General under S. 104 
to deal with such matters is automatically taken 
away. In so far as the present Ordinance which 
is challenged is concerned. I am satisfied that it 
does not in any manner deal with any matter 
which is covered by the power of the Dominion 
Legislature regarding requisition. It was con- 
tended by Mr, Taraporewalla that, in any event, 
to the extent to which the Ordinance deals with 
the continuance of requisition, it covers a sub- 
ject which was within the competence of the 
Dominion Legislature by reason of the India 
(Central Government and Legislature) Act, 1946 . 
If it were so, it might have been that to that 
extent the Provincial Legislature had no juris- 
diction to enact the Ordinance. Section 5 of that 
Ordinance which deals with continuance of re- 
quisition is in these terms : 

"'S. Continuance of requisition.— (1) Notwithstanding 
anything contained in the Requisitioned Land (Con- 
Unuance of Powers) Act, 1947 (XVII of 1947), the 
Provincial Government may, by order in writing, direct 
that any land which was continued under requisition 
under the said Act, shall continue to be subject to re- 
quibition under this Ordinance when it is released from 
requisition under the said Act or ceases to be subject to 
requisition for any reason ; and the Provincial Govern- 
ment may use or deal with the land so continued to be 

subject to requisition in such manner as may appear to 
It to be eipeaient.’* ^ lo 

It IB plain that this provision takes effect only 


when any provision made under the legislative 
powers of the Dominion for continuance of re- 
quigition comes to an end and not till then. 
Therefore, even with regard to the continuance 
of requisition the Ordinance does not in any way 
conflict with the power conferred on the Dominion 
Legislature to legislate in respect of requisition 
of land. That being my view, I am of the opinion 
that the Governor-General had authority to issue 
the notification whereby he conferred on the 
Provincial Legislatures power to enact laws with 
respect to requisition of land and Ordinance No. 
V [ 5 ] of 1947, which is promulgated in pursuance 
of the power so conferred on the Provincial Legis- 
latures, is valid and operative. 

[6] The costs of this issue which was argued 
in Misc. NO. 2 of 1948 will be dealt with by me 
when I dispose of the petition. 

R-G.D. Order accordingly. 

A. I. R. (36) 1949 Bombay 95 [G. N. 30,] 

Desai J. 

In re Anant Mahadev Mandekar, 

Indradatta Jogendranath Sen — Petitioner 
V. Gommr, of Police, Greater Bombay — i?es- 
pondent. 

Crown Side Petition of 1947, Decided on 28th Nov- 
ember 1947, 

Bombay Public Security Measures Act (VI [6] 
of 1947), S. 3 — Notice under — Grounds furnished 
should be definite and precise — To say that detenu 
has been “inciting workers to commit acts of vio- 
lence’* is vague and insufficient to enable detenu to 
make representation against order of detention. 

The whole object of furnishing grounds and parti- 
culars to the detenu under S. 3, would be frustrated 
unless they are definite and precise. They are intended 
to serve a definite purpose under S. 3, i. e., of enabling 
the detenu to make a representation against the order 
and that purpose cannot be served unless the detenu 
knows what exactly has moved the Government to 
deprive him of his liberty. [Para 8] 

Where the notice served on the detenu under S. 3 
gave the ground for his detention, to be that “he has 
been inciting workers to commit acts of violence and 
thereby acting in a manner prejudicial to public safety 
and tranquillity of Greater Bombay,” without particu- 
larising the class of workers and mentioning the time 

during which the detenu was supposed to have incited 
them : 

Held, that the notice was vague and indefinite and 
that the particulars given were not such as to enable 
the detenu to make a representation to the Provincial 
Government against the order and afford him the 
earliest opportunity of doing so: Cri. Appln. No. 524 of 
1947, decided on 29th Oct. 1947 (Bom.). Foil. -AIR 
(32) 1945 Bom. 212 (F, E), Ref. [Para lOJ* 

Rajni Patel — for Petitioner. 

C.K. Daphtary, Advocate-General — for Respondent. 

Order. — The petitioner is the editor of an 
English fortnightly called **Neto Spark" and he 
is a close friend of one Anant Mabadeo Mande- 
kar, the detenu in this case, who is hereinafter 
referred to as the detenu. Prior to his detention, 
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the detenu was a record clerk in the New Kaiaer- 
i-Hind Mills. In pursuance of a detention order 
dated 12fch May 1947, issued against him by res- 
pondent 1, who is the Commissioner of Police, 
Greater Bombay, the detenu has been detained 
since 15th May 1947, under cl. (a) of sub-s. (1) 
of s. 2, Bombay Public Security Measures Act, 
1947. The petition is filed for an order that the 
detenu be set at liberty. 

[2] Section 2, Bombay Public Security Mea- 
sures Act, 1947, provides as follows : 

“2. (1) The Provincial Government may, if it is 
eatislied that any person is acting in a manner pre- 
iudicial to the public safety, the maintenance of public 
order, or the tranquillity of the Province or any part 
thereof, mal^e an order — 

(a) directing that bo be detained.” 

Section 3 of the said Act provides that where an 
order is made in respect of any person under 
cl. (a) of sub-s. (i) of s. 2, the Provincial Gov- 
ernment shall, as soon as may be, communicate 
to the person affected by the order the grounds 
on which the order has been made, without dis- 
closing facts which it considers against the public 
interest to disclose, and such other particulars 
as are in its opinion sufficient to enable him to 
make a representation to the Provincial Gov- 
ernment against the order and inform him of 
his right to make such representation and afford 
him the earliest opportunity of doing so. 

[3] The order No. 38 of 1947 under s. 2 (l) (a) 
of the said Act served on the detenu is on a stereo- 
typed form in which the name of the detenu is 
inserted. 

[ 4 ] The notice served on the detenu under 
S. 3 of the said Act dated I2th May 1947, is in 
the following terms : 

“In pursuance ot S. 3, Bombay Public Security Mea- 
sures Act, 1947 (Bom. VI of 1947), you are informed 
that the grounds on which an order of detention has 
been made against you under cl. (a) of sub*s. (1) of S. 2 
of the said Act, are : 

That you have been inciting workers to commit acts 
of violence and thereby acting in a manner prejudicial 
to public safety and tranquillity of Greater Bombay.” 

[6] It will be observed that under S. 3 it is 
the duty of the Provincial Government to com- 
municate to the person affected by the order the 
grounds on which the order has been made as 
also to give particulars. In Emperor v. Keshav 
Golchale, 47 Bom. L. R. 42 : (a. i. r. (32) 1945 
Bom. 212 ; 46 Cr. B. J. G08 F. B.) a Full Bench 
of our High Court decided as follows : 

‘‘Where, on a perusal of an order passed under R. 26, 
Defence of India Rules, 1939, it becomes clear that the 
authority or officer making the order has not applied 
its or his mind as required by the rule, the orjer is 
invalid : King Emperor v. Sibnath Banerjee, 1944 
F. C. B. 1 : (A. I. R. (30) 1943 F. C. 75 : 45 Cr. L. J. 
341), followed.” 

”The obligation to consider reasons or grounds for 
making an order and to be satisfied upon materials laid 
before the officer or authority making it or within his 
cognizance is a condition precedent to the making of 


an order, which in absence of the condition is a nnllitj. 
Bex V. Secretary of State for Home Affairs: Exvarte 
Greens (1942) 1 K. B. 87, followed.” 

“Hence, where a District Magistrate takes a ready 
made cyclostyled form, which sets out mechanically the 
four conditions prescribed by R. 26, and which refers 
by its language to a plurality of persons, and fills in the 
schedule the name of the person ordered to be detained, 
the Magistrate does not exercise any executive discre- 
tion or make a quasi-judicial consideration of the facts 
pertinent to the case, and the order passed is no order 
at all.” 

[6] It is contended that for the reasons stated 
in the said case Emperor v. Keshav Gokhale, 

47 Bom. D. R. 42 : (A. I. R. (32) 1945 Bom. 212 : 
46 Cr. B. J. 60S F. B.) respondent 1, though he 
gave the grounds on which he made the said 
order, failed to apply his mind as required by 
law and, therefore, the grounds given by*res- 
pondent 1 cannot be deemed to be any grounds 
at all and that therefore the order is bad. For 
the reasons hereinafter stated, it is not necessary 
for me to give any finding as regards this con- 
tention. 

[ 7 ] The second contention raised by the peti- 
tioner is that the ;notice under s. 3 of the said 
Act is bad on the ground that it is vague and 
indefinite and does not comply with the provi- 
sions of s. 3 of the said Act. 

[8] So far as this contention is concerned, 
there is the judgment delivered in In re Bhay- 
yaji Kulkarni^ Crl. Appln. No. 524 of 1947, 
decided on 29th October 1947, by the learned 
Chief Justice and Gajendragadkar J. where their 
Lordships had to consider the language of the 
notice under s, 3 given by the District Magis- 
trate, P]ast Khandesh, which was in terms very 
similar to the language used in the present case. 
Ground No. 2 given in the said notice is as 
follows : 

"That you are acting in a manner prejudicial to the 
public safety and maintenance of public order and 
tranquillity of Amalner town by inciting workers to 
violence.” 

As regards this, the learned Chief Justice in his 
judgment said : 

“When we come to ground (2) it will be noticed that 
it does not state the class of workers whom the person 
detained is alleged to be inciting : nor does it state the 
place at which these workers are supposed to be 
working. ‘Workers* is an extremely comprehensive and 
all-embracing expression. In these days one might 
almost say that everybody is a worker, and it seems 
difficult to understand why such an expression was used 
when proper and adequate information could easily 
have been supplied to the person detained by the use of 
a proper expression. The Government Pleader has con- 
tended that further to particularise ‘workers* would have 
been really to give particulars or to state facts which 
the Government might not have wanted to do in public 
interest. We cannot accept that argument. The whole 
object of furnishing grounds would be frustrated unless 
they are definite and precise. They are intended to 
serve a definite purpose under S. 3 and that purpose 
cannot be served unless the detenu knows what exactly 
has moved Government to deprive him of his liberty. In 
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our opinion therefore ground (2) is also vague and 
indefinite.** 

[9] I consider myself bound by that judg- 
ment, and I respectfully agree with what their 
Lordships said, I hold that for the reasons afore- 
said the notice given under s. 3 of the said Act 
in this case was vague and indefinite and that 
the particulars given were not such as to enable 
the detenu to make a representation to the 
Provincial Government against the order and 
afford him the earliest opportunity of doing so. 
It is undoubtedly true that the particulars to be 
given are such as are in the opinion of the Pro- 
vincial Government sufficient. But the Govern- 
ment nevertheless is bound to give particulars. 
Such particulars as the Government did give in 
this case were vague and indefinite and there- 
fore could not be described as any particulars a t all. 

[ 10 ] It will be observed that the notice does 
not mention the class of workers or the locality 
in which the workers were residing or working. 
Supposing that the workers were residing or 
! working in a locality, which the detenu could 
prove to the satisfaction of the proper authority 
he never visited, or that the class of workers 
whom it was alleged that he incited were workers 
with whom he never came in contact or were 
workers who were not likely to listen to the 
detenu by reason of their social status or politi- 
cal views, then the authority concerned might, 
on a proper representation being made by the 
detenu and after the necessary investigation 
held by him in that behalf come to the conclu- 
sion that there was no case made out for keeping 
the detenu in detention. The next point to notice 
is that it is not mentioned in the particulars the 
time during which the detenu is supposed to 
have incited the workers. If those particulars 
had been given, the detenu might have satisfied 
the authority concerned that at that particular 
period of time he never visited the locality at all 
but that in fact he was busily engaged in a 
totally different locality from the locality in 
question. This shows how necessary it is that 
proper particulars should have been given to the 
detenu, 

[11] I asked the learned Advocate-General 

how be proposed to distinguish the language of 

the notice in this case from the language of the 

notice given in the Full Bench case under S. 3 of 

the said Act, but he was unable to point out any 
distinction. 

[12] This being my view, I think the order of 
detention cannot be justified. I therefore order 
that the detenu be set at liberty immediately 
and that respondent l may be ordered to pay to 
the petitioner the costs of the petition. 

[13] Respondent 2 in this case is the Superin- 
tendent, Worli Temporary Prison. But I do not 
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think it is necessary^ to pass any order for costs 
against respondent 2 and indeed no such order 
is asked for against him. 

R G.D. Ride made absolute. 
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FULL BENCH 


Chagla Ag. C. J., Bawdekak and Gajen- 

DRAGADKAR JJ. 

Wama7i Vishioanath Bapat v. Yeshiuant 
Tukaram. 

First Appeal No. 345 of 1914, Decided on 12th 
December 1947. 

^'Decree — Instalment decree — Default Clause- 
Relief against forfeiture — Court’s power to grant — 
Mortgage decree on award — On default of two in- 
stalments, mortgaged property to be sold for balance 
found due — Default committed — Notice under 

0. 21. R. 66 for sale of property — Judgment-debtor 
tendering money due on defaulted instalments and 
praying for relief against breach — Court cannot 
grant relief — Case is not one of penalty or forfei- 
ture — Civil P. C. (1908). O, 20, R. 11 — Contract Act, 
(1872), S. 74 : 27 Bom. L. R. 1453 : A. I. R. (13) 192S 
Bom. 81 : 91 I. C. 990 and 46 Bom. 463 : A. I. R. (9) 
1922 Bom. 170 : 61 I. C. 570, OVERRULED. 

A Court of equity can relieve against penalties or 
against forfeitures. But the question that has got to be 
determined in such a case is whether a certain obliga- 
tion undertaken by a judgment-debtor is in the uaturo 
of a penalty or whether it is the result of a concession 
conferred upon him by the decree-holder. [Para 8] 

A mortgage decree passed on award was made pay- 
able by certain fixed instalments on or before fixed 
dates. There was a default clause which was to operate 
on the failure to pay any two instalments. The judg- 
ment-debtor failed to pay the instalments in the sums 
fixed or on due dates. But from time to time he paid 
certain sums which were accepted by tlje decree-holder. 
But there v/as nothing to show that the decree-holder 
accepted these payments not towards what was due to 
him under the decree but in waiver of the breach com- 
mitted by the judgment-debtor. On default being com- 
mitted, the decree-holder applied for the execution of 
the decree and the mortgaged property was ordered to 
be sold and notice was issued under 6. 21, R. 66. On 
getting certain amount from the judgment-debtor, the 
decree-holder allowed the execution to bo dismissed. 
Again there was a default and the decree-holder took 
out execution and notice under O. 21, R. 66 was issued. 
Before the date fixed for the sale of the pioperty the 
judgment-debtor presented an application submitting 
among other grounds that he was bringing into Cour^ 
the sum of Rs. 1,210 the amount then due under the 
various instalments, that that amount should be ac- 
cepted and he should ba relieved against the breach he 
had committed in payment of the instalments on their 
respective due dates. 

Heldf that it was not the case of a penalty or for- 
feiture. The obligation undertaken by the judgment- 
debtor was a result of concessions given by the decree- 
holder and therefore the judgment-debtor was not 
entitled to relief again&t the breach committed by him* 
27 Bom. L. R. 1453 : A. I. K. (13) 1926 Bom. 81 : 91 

1. C. 990 and 46 Bom. 463: A. I. R. (9) 1922 Bom. 170: 

64 I. C. 570, Overruled. [Paras 5, 11] 

Annotation : (’44-Com.) Civil P C, 0 20 R 11 N 10* 
(’48-Man.) Contract Act, S 74 N 10. 

S, Y, Abhyankar~ior Appellant. 

P. S. Joshi for S. G. Patwardhan, and N. D. 

Dange (for Nos, 2 to 5) — for Respondents! 
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Ghagla Ag. G. J. — The facts leading up to 

this appeal are that on 20th August 1936, the 
appellant obtained a mortgage decree for Rs. 
7,303-7-0. That decree was made payable by 
certain instalments. The first instalment was to 
be made payable on ist May 1937. The instal- 
ment fixed was Rs. 300, the next instalment of 
Rs. 200 on or before Ist May 1938, the third in- 
stalment of rs. 300 on or before Ist May 1939. 
the fourth instalment of Rs. 500 on or before isb 
May 1940 and the subsequent instalments of 
RS. 600 each payable on or before 1st May of 
every subsequent year. 

[2] There was a default clause which was to 
operate on the failure to pay any two instal- 
ments. The judgment-debtor committed default 
and on 2nd June 1941, the decree-holder filed a 
darkhast applying for the execution of the decree. 
A notice was issued under o. 21, R. 22. The 
judgment-debtor did not appear in answer to 
that notice and on 2nd August 1941, the mort- 
gaged property was ordered to be sold and notice 
was issued under o. 21, R. 6G. Thereafter the 
decree- holder obtained a sum of Rs, 100 from the 
judgment-debtor and he decided not to proceed 
with his darkhast and the darkhast was dismis- 
sed. Thereafter certain amounts were paid by 
the judgment-debtor to the decree-holder. On nth 
October 1943, the present darkhast was filed by 
the decree, holder and again the mortgaged pro- 
perty was ordered to be sold and a notice was is- 
sued under o. 21, R 66. The date for the sale of the 
property was fixed on 12th June 1944. Before that 
on 9th June 1944, the judgment-debtor presented 
an application submitting among other grounds 
that he was bringing into Court the sum of Es. 
1,210, the amount then due under the various 
instalments, that that amount should be accepted 
and he should be relieved against the breach he 
had committed in payment of the instalments 
on their respective due dates. 

[3] The learned Civil Judge, Senior Division, 
took the view that this was a case where the 
judgment-debtor should be relieved against the 
penalty provided under the decree and ordered 
the darkhast to be struck off on the amount 
paid by the judgment-debtor being credited to 
the decree-holder. The appeal came before my 
brother Gajendragadkar J. and Macklin J. and 
as there are conflicting decisions of this Court 

- the matter was referred to this Full Bench. 

[4] Mr. Abhyankar for the appellant has con- 
tended that this is a case where effect should be 
given to the provisions and terms of the decree 
and that the judgment-debtor having made de- 
fault, the rights which accrued to the decree, 
holder should be strictly enforced, Cn the other 
hand, the Government pleader has contended 
that the judgment-debtor should be relieved 


from the consequences of the breach committed 
by him in not making payments on their respec- 
tive due dates, 

[5] There are two conflicting views which’ 
have been taken by this Court on this question 
and the two protagonists of these two views are 
Sir John Beaumont and Sir Norman Macleod,. 
two learned Chief Justices of this Court. Sir 
John Beaumont in Burjorji Sliapurjuv, Mad- 
havlal Jesingbhai, 58 Bom. 610: U l-R. (21) I934r 
Bom. 370) was considering a case where a certain, 
amount was made payable under the decree and 
it was provided that if a certain amount was 
paid on the dates specified, then satisfaction was- 
te be entered up. In default of payment on the 
duo date, the full amount under the decree be- 
came payable. The judgment-debtor failed to 
pay the smaller amount on the due date and the 
decree-holder applied for execution and the 
question arose whether the delay in payment on 

the due date should be condoned and Sir John 

* 

Beaumont took the view that what the decree- 
holder had done was to have made a concession 
to the judgment-debtor, the concession being that 
if he paid the smaller amount by a particular 
date, full satisfaction would be entered up, but 
in default of payment on the due date the 
amount actually due under the decree would be- 
come payable, and the learned Chief Justice took 
the view that the provision for the payment of 
the full amount in default of payment of the 
smaller amount on the due date was not in the 
nature of a penalty and the Court could not re- 
lieve against the breach committed in the failure 
to pay the amount on the due date. At p. 617 
the learned Chief Justice sets out the law which 
ho says is not open to any serious question and 
what ho says is this : 

"If there is an agreement to pay a sum of money by 
a particular date with a condition that if the money is 
not paid on that date a larger sum shall be paid, that 
condition is in the nature of a penalty against which a 
Court of equity can grant relief and award to the party 
seeking payment only such damage as he has suffered 
by the non-performance of the contract. But if, on the 
other hand, there is an agreement to pay a particular 
sum followed by a condition allowing to the debtor a 
concession, for example, tbe payment of a lesser sum, 
or payment by instalments, by a particular date or 
dates, then the party seeking to take advantage of that 
concession must carry out strictly the conditions on 
which it was granted, and there is no power in tbe 
Court to relieve him from the obligation of so doing.” 

[6] In this case also the decree provides for 
the payment of a particular sum. It proceeds 
to confer a concession upon the debtor, viz* 
if he pays the decretal amount by certain 
instalments, then he need not pay the full de- 
cretal amount at once. But if he fails to pay 
those instalments on their respective due dates, 
then the concession disappears and he is under 
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an obligation to pay the full amount and what 
we are now aaked by the Government Pleader to 
do is to relieve the judgment-debtor from hie 
obligation to pay the instalments on their respec- 
tive due dates, he having obtained the concession 
as a result of undertaking that obligation. 

[ 7 ] Sir John Beaumont also considered the 
same question in an unreported judgment, Pari 
Ghimanlal Dholidas v. Chimanlal Bhudardas 
Shah, First Appeal No 244 of 1939, decided by 
Beaumont G. J, and Sen J. on 29th November 
1940. There he points out that there is no 
general power in Courts of equity to disregard 
agreements which it thinks unjust and he also 
points out that at the present time the rules of 
equity are almost as well settled as rules of the 
common law and he sounds a note of warning 
that more harm than good would be done by 
allowing Courts to interfere with agreements 
made between the parties merely because the 
Court may think a particular agreement unfair. 
The principle enunciated by him applies not only 
to consent decrees but also to decrees passed by 
the Court in invitum. Whereas in the case of a 
consent decree, it is the question of the sanctity 
of contract, in the case of a decree it is the ques- 
tion of a solemn adjudication by the Court of the 
rights of parties. 

[8] The other view found favour with Sir 
Norman Macleod and he gave expression to that 
view in Narayan v. Rajimal, 27 Bom. L, R. 
1463 : (a. I. R. (13) 1926 Bom. 8l). In that case a 
consent decree provided for the payment of a 


sum in certain fixed instalments. It also provid- 
ed that on failure to pay two instalments the 
plaintiff was entitled to take possession of cer- 
tain lands. There was a delay of a few days in 
the payment of two instalments. The plaintiff 
accepted the instalments and then he next ap- 
plied to get possession of the lands and Sir Nor- 
man Macleod and Coyajee J., held that the 
default should be excused and the defendants re- 
lieved against forfeiture and Sir Norman Macleod 
expressed himself rather emphatically at p. 1465 
that he was always opposed to the suggestion 
that one Court can bind all Courts in future by 
deciding that no consent decree can possibly be 
departed from even when justice and equity de- 
manded it. According to him, it was the privi- 
lege of this Court to administer equity, and, in 
following the principles of equity, to relieve 
against forfeiture, if it considers the nature of 
the case requires it. With great respect, what 
the learned Chief Justice overlooked was whether 
there was any penalty provided in the consent 
decree. It is not disputed and it cannot be dis- 
jPuted that a Court of equity can relieve against 
^nalties or against forfeiture. But the qiiestion 
that has got to be determined is whether a cer- 


tain obligation undertaken by a judgment-debtor 
is in the nature of a penalty or whether it is the 
result of a concession conferred upon him by the 
decree- holder. 

[91 The same view of the law was taken by 
Sir Norman Macleod in a previous case reported 
in Narsinha Gopal v. Balvant Madhav, 40 
Bom. 463 : {A. I. R. (9) 1922 Bom. 170). There 
again there was an instalment decree. There 
was failure to pay instalment on the due date 
and Sir Norman Macleod and Shah J., took the 
view that the delay should be excused and the 
judgment-debtor should be relieved from the con- 
sequences of the default. 

[10] The more extreme view is to bo found in 
tw^o earlier decisions, one is Shirekuli Timapa 
Hegda v. Mahahlya, 10 Bom. 435 where Bird- 
wood and Jardiue JJ., went to the length of 
suggesting that the doctrine of penalties was not 
applicable to stipulations contained in decrees, 
and that the plaintiff was entitled to recover, 
and in Lachiram v. Jana Yesu, 16 Bom. L. R. 
608 : (A. I. R. ( 1 ) 1914 Bom. 127), Sir Basil 
Scott and Beaman J., refused to excuse delay 
and save the judgment-debtor from the conse- 
quences of default on the ground that a con- 
sent decree could only he varied by consent. 
It is unnecessary to consider in this appeal whe- 
ther these two decisions have not gone too far 
in restricting the jurisdiction of the Court to 
give relief against penalties. It is sufficient to 
hold that Narayan v. Rajimal, 27 Bom. L. r, 
1463 , (a. I. r, (13) 1926 Bom. 81) and N arsinha 
Gopal V. Balvant Madhav, (46 Bom. 463: A. i. R. 

(9) 1922 Bom. 170) were wrongly decided and 
must be overruled, 

[11] A point has also been urged as to whether 
the decree-holder w-aived the breach by accepting 
payments. The facts show that from 1938 till 
11 th October 1943, the decree- holder accepted 
payments from time to time from the judgment- 
debtor. On the default having taken place ad- 
mittedly the whole decretal amount became due 
and payable and there is nothing to show on the 
record that the decree-holder accepted these pay- 
ments not towards what was due to him under 
the decree but in waiver of the breach commit- 
ted by the judgment-debtor. As a matter of fact, 
the learned Judge below has found as a fact that 
these payments were not accepted as a waiver of 
the decree-holder’s rights and we see no reason 
to differ from that finding of fact. 

[12] The result is that the appeal must be 
allowed, the order of the lower Court set aside 
and the Darkhast sent back to the executing 
Court to be disposed of according to law. Res- 
pondents must pay the costs of the appellant. 

Appeal allowed. 
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Dattatraya Pandurang Datar — Plaintiff 
V. Hari Keshav Gokliale and others — Defen- 
dants. 

0. C, J. Suit No. 1583 of 1945, Decided on Slst 
March 1943. 

7'ort — Malicious prosecution — “Prosecution,” 
what amounts to — Lodging of first information by 
defendant' to police of offence of theft — Suspicion 
laid on plaintiff — Police investigation and arrest of 
plaintiff —Plaintiff remanded in custody — Plaintiff 
discharged from custody, on application by police, 
for want of evidence — Held that there was no pro- 
secution by defendants. 

That the plaintiff was prosecuted by the defendants 
is an essential sine qua non of an action for malicious 
prosecution. [Vara 10] 

The defendants lodged a first information to the 
police, of a theft at their shop. In it they laid their 
suspicion on the plaintiff, an employee at the defen- 
dants’ shop. Upon this information the police entered 
into investigation of the offence under Chap. "V of the 
Bombay City Police Act. The plaintiff was arrested and 
on application to the Magistrate was remanded in cus- 
tody. There being no evidence forthcoming to show that 
the plaintiff had committed the offence, upon the appli- 
cation by the police for discharge, the bail bond was 
cancelled and the plaintiff discharged. In a suit by the 
plaintiff against the defendants for damages for mali- 
cious prosecution. 

Held that the defendants did not prosecute the plain- 
tiff. The defendants did nothing more than merely lay 
the information before the police and it was the police, 
that after being satisfied that there was reason to sus- 
pect the commission of the offence, prcc:eded to inves- 
tigate the facts and circumstances of the case, took the 
necessary orders for remand which in law they were 
bound to do and ultimately discharged the plaintiff, 
there being no sufficient evidence implicating him in 
the commission of the offence in spite of their best 
endeavours to see if there was any evidence forthcom- 
ing in that behalf: A. I. R. (17) 1930 Cal. 392, Rel. on; 
Case law considered. [Para 9] 

S. M, Shah — for Plaintiff. 

S. T. Desai — for Defendants. 

Judgment. — This is a suit filed by the plain- 
tiff against the defendant to recover Rs, 7,500 
as and by way of damages for malicious prose- 
cution. The plaintiff was employed by the de- 
fendants on or about 6th June 1945, at their 
jewellery shop.as a part-time employee attend- 
ing the shop only in the mornings. That was a 
temporary employment presumably on proba- 
tion and the employment was confirmed on or 
about 13th June 1945. It appears that on or 
about 16th June 1945, some gold ornaments 
which had been entrusted by the customers to 
the defendants were missing and the plaintiff 
was amongst other employees questioned by the 
proprietor of the defendants, one Gharpuce, 
Gharpure attended the shop and inquired of the 
plaintiff as well as the other employees what 
they knew about the theft of the ornaments and 


the plaintiff protested bis innocence in the mat- 
ter of the charge. On the night of 16th June 
1945, one Anant Sakharam Joshi, a clerk of the 
defendants, gave the first information to the 
police and stated therein that all the other em- 
ployees of the defendants were old and trust- 
worthy but that the plaintiff was a recent 
employee of the defendants and that by certain 
actions of his which w'ere observed in the shop 
the suspicion fell on the plaintiff that he might 
be the criminal. That fact was freely and frankly 
stated by Joshi in the first information which 
he gave to the police on the night of 16th June 
1945. This was a cognizable offence and the 
police entered into investigation of the offence 
under chap. V, Bombay City Police Act. The 
police-officer in accordance with the provisions 
of s. 60 of the Act appears to have had reason 
to suspect the commission of the offence and 
proceeded to carry on the investigation in the 
matter of the offence. He was not entitled to 
keep the plaintiff in custody for more than 24 
hours and therefore on 18th June 1945, he made 
an application to the Presidency Magistrate, 8th 
Court, Girgaum, for a remand of the plaintiff in 
custody, which remand was granted up to 2nd 
July 1945. The same story was repeated on 2nd 
and 9th July 1945, the ultimate order for remand 
being up to 16lh July 1945, Even up to 16th 
July 1945, the police were not in a position to do 
anything against the plaintiff, there being no 
evidence forthcoming to show that he had com- 
mitted the offence, and therefore on 16th July 
1045, the police made an application for discharge 
and cancellation of the bail bond of the plaintiff’ 
before the same Magistrate, which was granted. 
The bail bond was cancelled and the plaintiff 
was discharged. This is what happened in the 
matter of this first information given by Joshi, 
the clerk of the defendants, and the investigation 
by the police in the matter of the offence alleged 
to have been committed by the plaintiff. 

[2] These are the circumstances which have 
been alleged by the plaintiff as giving him a 
cause of action for malicious prosecution against 
the defendants, and it is on these circumstances 
that the plaint has been based. After recounting 
in paras. 3, 4, 5, 6 and 7 the facts with regard to 
the conduct of the defendants in the matter of 
this charge the plaintiff proceeds to say that as 
a result of the charge made by the defendants 
against him and his consequent detention in jail, 
he lost his service with the Phoenix Mills, Ltd., 
Bombay, and also lost the benefit of the provi- 
dent fund to which he was contributing. He says; 

“As a result ot the said wrongful and malicious action 
of the defendants he suffered very greatly in body, 
mind and his reputation in addition to the loss of ^his 
employment and the benefit of the provident fund.” 
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He states bis cause of action in para. lO of the 
plaint ; 

*‘The plaintifi states that the complaint made by the 
defendants to the said police authorities against the 
plaintiS in connection with the said patli besides being 
false in its particulars as regards the articles actually 
missing from the said shop was actuated by malice and 
entirely baseless without auy cause whatever much less 
a reasonable and probable cause.*^ 

He further proceeds to state ; 

‘‘The plaintiS further states that as a result of the 
application for remand made by the said police autho- 
rities to the said Presidency Magistrate, the said 
learned Magistrate look cognizance of the offence 
alleged against the plaintiff as aforestated and that tbe 
said learned Magistrate later on discharged the plaintiff 
in the circumstances hereinabove described.” 

[3] I may at this stage observe that besides 
the narration of the circumstances which I have 
already narrated above, there is nothing averred 
in the plaint by way of any conduct on the part 
of the defendants or any of their employees 
which instigated or induced the police to do 
anything by way of taking proceedings against 
the plaintiff, the only thing averred in the plaint 
being that Gharpure had stated that the matter 
would be reported to tbe police and that the 
action of the defendants in the matter of the 
first information which they gave to the police 
was wrongful and malicious. There was no other 
complaint made by the defendants before the 
police besides the first information which was 
given by Joshi, the clerk of the defendants, on 
the night of iGth June 1945. So far as the plaint 
goes, there was nothing further done by the 
defendants besides giving that first information 
to the police and there end, so far as the plaint 
is concerned, all the circumstances which are 
alleged by tbe plaintiff against the defendants. 

[ 4 ] The defendants disputed their liability to 
the plaintiff mter alia on the ground that the 
plaintiff was not prosecuted by them. Amongst 
the several issues which were raised by the 
defendants at the hearing, was issue 2, viz. 
“Whether the plaintiff was prosecuted by the 
defendants?” and, on an application of counsel 
for the defendants I ruled that that issue should 
be tried as a preliminary issue. 

[6] Counsel for the plaintiff as well as tbe 
defendants have addressed me at considerable 
length on this aspect of the case. Counsel for the 
defendants has strenuously urged that the only 
thing which bis clients did was to give the first 
information to the police on the strength of 
which no doubt the police acted in the exercise 
of their powers under chapter v, Bombay City 
Police Act. but what the police did thereafter 
was purely the concern of the police, they 
having had nothing further to do in the matter. 
After the first information was given by Joshi 
on behalf of the defendants to the police, the 


police entered into the investigation and because 
the investigation could not be finished within 24 
hours of the arrest of the plaintiff, an applica- 
tion for remand was made as it should have 
been done on I8th June 1945. The investigation 
in the matter of the alleged offence could not 
be completed within tbe period of remand and 
therefore successive applications were made by 
the police for further remand of the plaintiff in 
police custody. It was only when the police 
found that no evidence was available as regards 
the complicity of the plaintiff in tbe offence that 
the police asked for a discharge of the plaintiff, 
which was accordingly granted by the learned 
Magistrate. Counsel for the defendants has 
therefore contended that merely giving infor- 
mation to the police in the manner it was done 
by the defendants was not the launching of a 
prosecution by the defendants against the plain- 
tiff. % 

[6] In support of his contention counsel for 
the defendants relied upon Ahmedhhai v. Fram- 
ji Edulji, 23 Bom. 22G : (5 Bom. L. R. 940), and 
the observations of Chandavarkar J. at p. 234. 
viz.: 

“ . , . the authorities referred to by tho Subordinate 
Judge in his judgment show that ‘a prosecution com- 
mences when a complaint is made’ (Im-peratrix v. 
Lalisliman Sakharamt 2 Bom. 481), 487 and that it 
is not necessary, iu order to maintain an action for 
malicious prosecution, that tbe charge ^Yas acted upon 
by the Magistrate. It is enough if the charge was made 
to the Magistrate with a view of inducing him to en- 
tertain it (Addison on Torts, 5th Ed., p. 200).” 

It was therefore argued that in this case there 
was no commencement of the prosecution be- 
cause tbe only thing which was done by the 
defendants was to give the first information to 
the police and what w^as done by the police by 
way of the application for remand before the 
Magistrate was not a step towards the prosecu- 
tion of the plaintiff taken by the defendants 
themselves but was a step taken by the police 
in the course of their investigation into the 
offence. Counsel for the defendants also relied 
upon a passage from my judgment in Dhanji^ 
shaw Karani v. Bombay Municipality, 47 
Bom. L. R. ^304 : (A. I. R. (32) 1915 Bom. 320), 
(p. 312) : 

“To prosecute is to set the law in motion, and the 
law is only set in motion by an appeal to some person 
clothed with judicial authority in regard to the matter 
in question. The defendant must be tho person who 
set the law in motion against the plaintiff. It is not 
necessary, however, that he should be a party to the 
proceedings. In the case of malicious prosecution by 
way of indictment in the name of the King, the person 
liable is the prosecutor to whose instigation the pro- 
ceedings are due. Instigating a prosecution is, however, 
to be distinguished from the act of merely giving in- 
formation on the strength of which a prosecution is 
commenced by some one in the exercise of his own 
discretion. The gist of the action. for malicious prosecu* 
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tion ig that the defendant gets the Magistrate in mo- 
tion.*^ 

The distinction according to the submission of 
the counsel for the defendants was between in- 
stigating a prosecution by the party himself and 
giving of information to the police on the strength 
of which the prosecution was commenced by the 
police, if at all it was so done, in the exercise of 
their own discretion, because it has been laid 
down in S. GO, Bombay City Police Act. that the 
officer in charge must have reason to suspect the 
commission of an offence which he is empowered 
to investigate, and only if he has reason to sus- 
pect the commission of that offence he would 
forthwith proceed to investigate the facts and 
circumstances of the case and to take such mea- 
sures as may be necessary for the discovery and 
arrest of the offender. In this case, therefore, it 
was argued that the defendants merely laid the 
information before the police-officer and beyond 
stating tTiat they suspected the plaintiff did no- 
thing more. It was the police-officer before whom 
the information was laid that having regard to 
the circumstances of the case came to the con- 
clusion that he had reason to suspect the com- 
mission of the offence which he was empowered 
to investigate and therefore proceeded to inves- 
tigate the facts and circumstances of the case 
and to take such measures as may be necessary 
for the discovery and arrest of the offender. The 
arrest of the plaintiff and also the applications 
for remand of the plaintiff into police custody 
which were made from time to time were made 
by the police-officer in the course of the investi- 
gation and the defendants had nothing to do with 
the same. 

[7] In further support of his contention, counsel 
for the defendants drew my attention to the case 
oiNagendra Nath Rayv, Basanta Das Bair- 
agua, 57 Cal. 25: (A. I. B. (17) 1930 Cal. 392) which 
curiously happens to be a case almost on all fours 
with the present case before me. There the police 
had arrested the plaintiff on information supplied 
by the defendant suspecting the plaintiff imme- 
diately after theft had been committed in his 
house, but the Magistrate had to discharge the 
plaintiff as the police submitted a final report 
not finding any evidence connecting the plain- 
tiff’ with that theft. The plaintiff therefore 
filed a suit for malicious prosecution and 
the Court held that the suit by the plaintiff 
for damages for malicious prosecution could not 
lie against the defendant for assuming that there 
was “prosecution” within the meaning of “mali- 
cious prosecution,” as the expression was used in 
connection with suits of that nature, it was im- 
possible to hold that the defendant was liable for 
damages, for there was not an iota of evidence 
to suggest that he ever went beyond giving a true 


information of the occurrence and also a true 
statement of the fact that he suspected the plain- 
tiff. The Court also held that the plaint itself was 
liable to be thrown out, as there was no prose- 
cution of the plaintiff at all, as police proceedings 
were distinct from “malicious prosecution.” The 
learned Judge, Mukerji J., relied upon the Privy 
Council decision in Gaya Prasad Teioari v. 
Bhagat Singh, 35 I. a. 189: (30 ALL. 525 P. G.) 
in support of the last proposition which he en- 


unciated in his judgment. I need not go into the 
details of the reasoning of this judgment of Mukerji 
J. which he has fortified by reference to two 
Privy Council cases, viz. Balbhadar Singh v. 
Badri Sah, 30 c. w. N. 866: (a. I R. (is) 1926 


P. O. 46) and Gaya Prasad v. Bhagat Singhs 35 

I. A. 189: (30 ALL. 525 P. C.) 

[7a] The first of these cases was particularly 
relied upon by counsel for the plaintiff’ as enuncia- 
ting that in any country where as in India pro- 
secution is not private, an action for malicious 
prosecution in the most literal sense of the word 
cannot be raised against any private individual, 
but giving information to the authorities, which 
naturally leads to prosecution is just the same 
thing ; and it was sought to be argued on the 
strength of this dictum of their Lordships of the 
Privy Council that giving ot information to the 
authorities, viz, the police here, by laying the first 
information before them on the night of June 16, 
1945, which naturally led to the prosecution of 
the plaintiff by the police making the applica- 
tions for remand of 18th June 1945, 2nd July and 9, 
1945, was just the same thing. It was therefore 
argued that the prosecution was launched by the 
defendants against the plaintiff. If the prosecu- 
tion was launched and it commenced by the ap- 
plication for remand which was made before and 
was entertained by the Magistrate in the manner 
it was done, the defendants could not be heard 
to say that they bad not prosecuted the plaintiff. 
These very observations of their Lordships of the 
Privy Council were considered by Mukerji J. in 
the case of Nagendra Nath Ray v, Basanta Das 
Bairagya, 67 Cal. 25; (ai.r. (i7) 1930 cal 392), 
and the learned Judge held that there was suffi- 
cient in the observations of their Lordships of the 
Privy Council to indicate that proceedings before 
the police were proceedings anterior to “prosecu- 
tion,” in view of what their Lordships had said, 
viz., “information to the authorities which natu- 
rally leads to prosecution” and “so far as the 
police were concerned, there was ample cause for 
the initiation of prosecution proceedings.” The 
case before their Lordships of the Privy Council 
in Balbhadar Singh v. Badri Sah, 28 Bom. L. R. 
921: (A. I. R. (13) 1926 P. O 46), was a peculiar 
case where certain information which had been 
given before the police and which was the start- 
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ing point of the proceedings taken by the police 
Against the plaintiff there was alleged to have 
been dehnitely engineered by the defendant and 
it was held that under those circumstances the 
defendant could not take shelter under the cir- 
cumstance that the prosecution w^as a prosecu- 
tion launched by the Crown and not by any 
private individual. The matter has been parti- 
cularly dealt with by their Lordships of the 
Privy Council in the other case which was refer- 
red to by Mukherji J., viz. Gaya Prasad Te~ 
wari V. Bhagat Singh^ 35 I. A. 189 : (30 ALL. 
625 P. c.), and their Lordships have there cate- 
gorically stated that the question in all cases of 
this kind must be, who was the prosecutor? and 
the answer must depend upon the whole circum- 
stances of the case. Their Lordships in that judg- 
ment quoted a passage from a decision of the 
Madras High Court in Narashiga Roio v. Mu- 
thaya Pillai, 26 Mad. 8C2 : (12 M. L. J. 889), 
and said (p. 192) : 

“It will be convenient to refer at once to the decision 
of the Madras High Court (A^arasin< 7 a Uoio v. Muihaya 
Pillai, (26 Mad. 362 : 12 M. L. J. 339) which the lear- 
ned Judicial Commissioner appears to have followed 
'with some reluctance. The judgment is in these terms : 
The only person who can bs sued in an action for 
malioious proseoution is the person who prosecutes. In 
this case, though defendant 1 may have instituted 
criminal proceedings before the police, he certainly did 
not prosecute the plaintiff. He merely gave information 
to the police and the police, after investigation, appear 
to have thought fit to prosecute the plaintiff. The defen- 
dant is not responsible for their act and no action lies 
against him for malicious prosecution.’* 

Their Lordships proceeded to observe (p. 192) : 

“The principle here laid down is sound enough if 
properly understood and its application to the particular 
case was no doubt justified; but, in the opinion of their 
Lordships, it is not of universal application. In India 
the police have special powers in regard to the investi- 
gation of criminal charges, and it depends very much 
on the result of their investigation whether or not fur- 
ther proceedings are taken against the person accused. 
If, therefore, a complainant does not go beyond giving 
what he believes to be correct information to the police, 
and the police, without further interference on his part 
(except giving such honest assistance as they may re- 
quire), think fit to prosecute, it would be improper to 
make him responsible in damages for the failure of the 
prosecution.” 

It is only in those cases W'here besides these 
circumstancea some further circumstances are 
found against the defendant that their Lordships 
further observe (p. 192) : 

‘But if the charge is false to the knowledge of the 
complainants, if he misleads the police by bringing 
fluborned witnesses to support it, if he influences the 
police to assist him In sending an innocent man for 
trial before the Magistrate, it would be equally impro- 
per t) allow hitn to escape liability because the prose- 
oution has not, teobnlcally, been conducted by him.” 

This, in my opinion, is the correct method of 
approach. If the defendant does not go beyond 
what he believes to be the correct information to 
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the police and the police without interference on 
his part think fit to prosecute, it would certainly 
be improper to make him liable for damages 
for the prosecution, and in the case before me 
having regard to the averments in the plaint the 
plaintiff has averred nothing more than this. I 
may at the cost of repetition say that the only 
averments against the defendants are, even if 
they can be spelt out from what has been stated 
therein, that the defendants laid the first infor- 
mation before the police on Juno IC, 1945, and 
various applications for remand were made by 
the police during the cours3 of their investigations 
into the offence and ultimately the plaintiff was 
discharged because no evidence was forthcoming. 
These averments do not bring the case of the 
plaintiff against the defendants into the latter 
category which their Lordships discussed, viz. 
that the charge w^as false to the knowledge of 
the complainant, or that the complainant misled 
the police by bringing suborned witnesses to 
support it, or that he inlluenced the police to 
assist him in sending an innocent man for trial 
before the Magistrate, etc. On the state of the 
pleadings as they are before me, and I am enti- 
tied to take them on this plea of demurrer as 
the truth, the whole truth and nothing but the 
truth, without adding anything to or embellish- 
ing them in any manner whatever, the only 
thing which can be said about the defendants is 
that they gave the information to the police and 
they were the persons on whose information the 
police-officer started his investigation. 

[8] It may ba observed while considering this 
aspect of the case that counsel for the plaintiff 
sought to draw a distinction between what are 
cognizable offences and w'hatare non cognizable 
offences. He said that all the authorities which 
were cited by counsel for the defendants were 
in connection with non-cognizable offences, where 
the Magistrate would take cognizance of the 
offence if satisfied about the same, only on a 
complaint being filed in respect of the same by 
the complainant. He contended that in the cases 
of cognizable offences the police-officer before 
W'hom the information was laid was entitled to 
enter into the investigation of the case and the 
moment he made an application for remand, as 
was done in this case on 18th June 1945. the Ma- 
gistrate took cognizance of the offence and the 
prosecution was launched. He further contended 
that in the case of cognizable offences the com- 
mencement of the prosecution against the ac- 
cused was the application for remand made by 
the police when the investigation could not be 
completed by them within 24 hours of the arrest 
of the accused. That commencement of the 
prosecution was no doubt by the police, but it 
was really at the instigation of the party who 
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laid the information before the police and there- 
fore the defendants were in this case liable as 
having instituted the prosecution through the 
police on 18th June 1915, when the application for 
remand was made by them before the learned 
Magistrate. I am unable to accept this conten- 
tion of counsel for the plaintiff. Even though in 
the case of a non-cognizable offence the com- 
plainant instigates the prosecution by filing a 
complaint before the Magistrate and asking him 
to issue the necessary process, in the case of a 


cognizable offence where information is given 
by the complainant to the police, in the manner 
it was done in this case, the only thing which 
the complainant does is to lay the information 
before the police. No doubt in the first infor- 
mation which he lays before the police-officer he 
narrates all the circumstances of the case and 
he also to the best of his knowledge, information 
and belief states whom he suspects in the matter 
of the commission of the alleged offence, but it 
is merely the information which he has laid be- 
fore the police-officer. The police-officer is not 
merely his agent or a conduit pipe. The police- 
officer has under s. 60, Bombay City Police Act 
an independent volition of bis own. He has got 
to be satisfied that there is reason to suspect the 


commission of the offence. It is open to the 


police-officer to say that on the information laid 
before him, there is no reason to suspect the 
commission of the offence and he would not act 
any further io the matter of investigation. It is 
only when after applying bis mind on the first 
information, he comes to the conclusion that 
there is reason to suspect the commission of the 
offence, that in terms of that section he proceeds 
to investigate the facts and circumstances of the 
case and to take such measures as may be neces- 
sary for discovery and arrest of the offender and 
then the whole machinery which has been laid 
down in obap. V, Bombay City Police Act is set 
in motion. The investigation which the police- 
officer has started on bis having reason to suspect 
the commission of the offence has to be carried 
on to its final conclusion. If in spite of the 
various remand applications made and the re- 
mands granted by the learned Magistrate the 
police officer does not find evidence sufficient to 
charge-sheet the accused, he may under s. 73, 
Bombay City Police Act release him on his exe- 
cuting a bond with or without sureties, as such 
officer may direct, to appear if and when so re- 
quired before a Magistrate empowered to take 
cognizance of the offence and forward the report 
prepared by him to the Commissioner of Police 
together with any weapon or other article which 
it may be necessary to produce before him. In 
this case, it appears that the police-officer could 
have discharged the plaintiff but for the fact that 


the bail bond which had been given by the ac- 
cused before that date had got to be cancelled- 

[9] This being the position, I agree with the 
decision of Mukerji J. in Nagendra Nath Bay's 
case : (57 cal. 25 : A. i. R. (17) 1930 Cal, 392) and 
have come to the conclusion that the defendants 
did not prosecute the plaintiff. The defendants 
did nothing more than merely lay the informa- 
tion before the police and it was the police, that 
after being satisfied that there was reason to 
suspect the commission of the offence, proceeded 
to investigate the facts and circumstances of the 
case, took the necessary orders for remand which 
in law they were bound to do and ultimately 
discharged the plaintiff, there being no sufficient 
evidence implicating him in the commission of 
the offence in spite of their best endeavours to see 
if there was any evidence forthcoming in that 
behalf. 

[10] I, therefore, answer issue No. 2 in the 
negative. The circumstance, that the plaintiff 
W’as prosecuted by the defendants is an essential 
sine qua non of an action for malicious prosecu- 
tion. Having regard to the conclusion which I 
have come to that the plaintiff was not prosecuted 
by the defendants, I consider it futile for me to 
go into the other questions which are the subject- 
matter of issues Nos. 3 and 4 before me, and I, 
therefore, decline to go into the same. This find- 
ing of mine on this preliminary issue is sufficient 
to dispose of the case, and I accordingly dismiss 
the suit with costs. 


R.G.D, 


Suit dismissed. 


A. L R. (36) 1949 Bombay 104 [C. N. 33.] 
Chagla C. J. and Bhagwati j. 

Madhavprasad Kalkaprasad Nigam — 
Plaintiff — Appellant v. S. G. Chayidavarkar 
— Defendant — Bespondent. 

O. C. J, Appeal No. 15 of 1948, Decided on 24tb 
August 1948. 

(a) Presidency Small Cause Courts Act (XV [15] of 
1882), Chap, 7, S. 48 — Order obtained in procee- 
ding under Chap. 7, against person for delivery of 
possession — Order is not decree within meaning of 
S. 2 (2), Civil P. C. — Suit for declaration of present 
right to possession by person against whom such 
order is passed — Art. IIA, Limitation Act does not 
apply — Article applies only where order for posses- 
sion is given by decree — Civil P. C. (1908), S. 2 
(2), O, 21, R. 103 — Limitation Act (1908), Art. IIA. 

Proceedings taken by a landlord in Small Cause Court 
under Chap. 7. Presidency Small Cause Courts Act in 
order to eject his tenant are not a suit and the order of 
ejectment obtained in such proceedings from the Small 
Cause Court is not a decree. Such an order is not a 
final adjudication. A. I. R. (16) 1929 Mad. 69; 31 Bom. 
259 ; A. I R. (8) 1921 Bom. 180 and A- I. B. (14) 1927 
Bom. 556, Hel. on, [Paras 2 and 3] 

Article llA, Limitation Act does not therefore apply 
to a suit for title under O. 21, B. 103, Civil P. C. read 
with S. 48, Presidency Small Cause Courts Act by per* 
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son against whom an order for giving up possession is 
made under Chap. 7, Fresideno; Small Cause Courts 
Act. The article applies when such an order is made by 
a decree. While the provisions of the Civil P. C. are 
made applicable by S. 48, Presidency Small Cause 
Courts Act, it cannot be said that Art. IIA has also 
been made applicable to a case of a person obtaining 
order from the Small Cause Court. It is an elementary 
principle of construction that the scope of the Limita- 
tion Act cannot be extended by implication, and a party’s 
right to come to Court cannot be taken away unless the 
Limitation Act expressly provides that his right is so 
barred. [Para 4] 

If Art. IIA does not apply, then the suit being one 
for declaration, either Art. 120 or Art. 144 would apply. 
A. I. R. (16) 1929 Mad. 69. ReL on. [Para 4] 

Annotation: (’44-Com ) Civil P. C., S. 2 (2) N. 5 ; 
0. 21, R. 103 N. 1 and 5; (’42-Com.) Limitation Act, 
Art. IIA N. 8. 

(b) Civil P. C. (1908), S. 96 — New plea — Point of 
limitation, being point of law, can be raised for first 
time in appeal _ But the fact that it is so raised 
would be relevant in considering the question of 
costs —Civil P. C. (1908), S. 35 (Bhagwali J.) 

[Para 8] 

Annotation: (’44-Com.) Civil P. C., S. 35 N 7 Pt. 31; 
0. 41 R. 2 N. 4 and 5. 

Purshottayn Xricumdas and S. A. Besai^ 

for Appellant. 

A/, P. Laud and K. K, Desai — for Respondent. 

Chagla C. J — This appeal raises a very short 
point of limitation. On 4th May 1915, an order 
was passed by the Small Cause Court in proceed- 
ings instituted by the defendant against A. A. 
Patil and this was an order for ejectment against 
Patil. Time was given to Patil to vacate by 14 th 
May 1945, and a warrant of possession was issued 
on 18th May 1945 and when the defendant 
attempted to execute the warrant of possession, 
he was ob.structed ]fy the plaintiff. On 22 nd May 
1945, the defendant took out an obstructionists 
notice, and on lOth December 1945, the notice was 
made absolute in favour of the defendant. From 
that order, the plaintiff came to this Court in re- 
vision, and this Court dismissed the revisional 
application on I7th February 1917. The plaintiff 
then filed this suit on 29th March 1917, for a de- 
claration that he was the tenant of the defendant 
and that as such tenant he was entitled to remain 
in possession of the shop. He also sought for a 
declaration that the defendant was not entitled 
to execute the warrant of possession which he 
had obtained from the Small Cause Court. 
Tendolkar J. before whom the suit came, tried 
the preliminary issue with regard to limitation, 
and as he came to the conclusion that the plain- 
tiff 8 suit was barred, he dismissed the plaintiff’s 

suit. The plaintiff has come to us in appeal from 
that decision. 

[2] The view that the learned Judge took was 
that the order passed by the Small Cause Court 
on loth December 1945. was an order under 
O. 21, R, 103, Civil P. 0., and the suit was barred 
under Art. liA, Limitation Act, because it was 
not filed within a year of the passing of that order. 


Now, with very great respect to the learned 
Judge, the whole of his judgment proceeds on the 
assumption that the proceedings instituted by 
the defendant in the Small Cause Court were a 
suit and the order that he obtained on 4th May 
1945, was a decree. As we shall presently point 
out, this assumption, which underlies the judg- 
ment, is fallacious and, therefore, the conclusion 
to which the learned Judge arrived at is not 
correct. The Small Cause Court has no jurisdic- 
tion to try suits affecting immovable property, 
but under chap. 7, Presidency Small Cause Courts 
Act, the Small Cause Court has been given a 
special jurisdiction to pass orders for ejectment. 
Under S. 41 when a tenancy has been terminated 
and when the rent does not exceed Rs. 2,000, a 
landlord may obtain a summons against his 
tenant to show causs why possession should not 
be handed over to him, and under S. 43 the Small 
Cause Court may make an order in favour of the 
landlord ordering possession against bis tenant. 
Under S. 18, the Code of Civil Procedure is made 
applicable to all proceedings under chap. 7, and 
under S. 49 it is expressly enacted that the recovery 
of the possession of ^ny immovable property under 
chap. 7 should be no bar to the institution of the 
suit in the High Court for trying the title thereto. 
Looking to the scheme of the Small Cause Courts 
Act and of chap. 7 it is clear that the procee- 
dings taken by the defendant in order to eject 
his tenant were not a suit and the order that be[ 
obtained from the Small Cause Court for eject- 1 
ment was not a decree. 

[3] Mr. Laud has attempted to argue that as 
the order of the Small Cause Court was a final 
adjudication with regard to the party’s rights, 
that adjudication must be looked upon as a decree. 
We are unable to accept that view. If one turns 
to the definition of a decree under the Civil 
Procedure Code, S. 2 (2), decree is defined as the 
formal expression of an adjudication which, so 
far as regards the Court expressing it, conclusive- 
ly determines the rights of the parties with regard 
to all or any of the matters in controversy in 
the suit and may be either preliminary or final. 
Therefore, a party’s rights must be determined 
not in any proceedings but in a suit, before the 
result of the suit or the determination of the 
rights can become a decree. Mr. Laud relies upon 
various statutory provisions where a Court is 
enabled to pass a decree in certain proceedings. 
But those are, what one might call, statutory 
suits and statutory decrees and there is no provi- 
sion in the Small Cause Courts Act itself which 
makes the order of ejectment under S. 43 a decree. 
It is perfectly clear, if one looks to the Civil 
Procedure Code, that the order passed by the 
Small Cause Court is not a decree. That is the 
view taken of the ejectment order by the Madras 
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High Court in Hyder Ali v. Amirudiritk, I. R, 
(16) 1929 Mad. G9: (115 I. c. 504), That is also the 
view of our High Court as given expression to in 
three decisions: Ramlcrishna v. Haji Dawood^ 
31 Bom. 259: (9 Bom. L R 208); Fi'amroz Dosa* 
bhai V. Dalsiikhbhai Fulchand, 45 Bom, 972 : 
(a. I. R. (s) 1921 Bom. 180) and Bai Meherbdi 
V. Pherozshaw Sorahji, 51 Bom. 885 : (a. i. R. 
(14) 1927 Bom. 65G). In Ramlcrishna v. Haji 
Dawood, 31 Bom. 359 : (9 Bom. L. R. 208) the Divi- 
sional Bench consisting of Sir Lawrence Jenkins 
G. J., and Beaman J., took the view that the pro- 
ceedings in the Small Cause Court did not result 
in a decree, and in Framroz Dosahhai v. DaU 
siikhbJiai FnJchand, 45 Bom. 972 : (a. I. R. (8) 
1921 Bom. 180) and Bai Meherbai v. PJierozshato 
Sorabji, 51 Bom. 885: (A.I.R. (l4) 1927 Bom. 556)* 
the Divisional Benches also of this Court took the 
view that the proceedings under chap. 7 were not 
suits. If, therefore, the order of ejectment is not 
a decree, then the question is, which is the article 
of the Limitation Act which is applicable. The 
learned Judge took the view that the suit was 
barred under Art. IIA. 

[4] Now, turning to Art, llA it is clear that 
that applies to a suit filed by a person against 
whom an order is made for giving up possession 
!to the holder of a decree. It cannot bo said in 
.this case that the plaintiff has filed this suit 
lagainst the defendant who has obtained posses- 
|sion from him under a decree. Order 21, R. 103 
makes it clear that the procedure under Rr. 97 
to 103 of that Order are all in the nature of a 
summary procedure, and R. 103 makes the order 
passed by the Court on an obstructionists notice 
conclusive subject to the result of any suit which 
a person affected by that order may file, and 
when the proceedings under o. 21 relate to the 
resistance to delivery of possession to a decree- 
holder, then undoubtedly under Art. ilA the suit 
is to be filed within a year from the date of the 
order. But in this case the resistance to delivery 
of possession by the plaintiff is not to a decree- 
holder but to one who has obtained an order of 
possession passed by the Small Cause Court, and 
it is only by reason of S. 48 that Rr. 97 to 103, 
Civil P. C., are made applicable to the obstruc- 
tionists notice taken out by the defendant against 
the plaintiff' But while the provisions of the 
Code are made applicable, it cannot be said that 
Art. llA has also been made applicable to the 
[case of a person obtaining an order from the 
jSmall Cause Court. It is an elementary prin- 
ciple of construction that the scope of the Limi- 
tation Act cannot be extended by implication, 
and a party’s right to come to Court cannot be 
taken away unless the Limitation Act expressly 
provides that his right is so barred, and strictly 
construing Art. IIA, Limitation Act, it is clear 


that it is only in the case of proceedings taken 
under a decree that Art. IIA would apply. If, 
therefore, Art. llA does not apply, then this 
being a suit for a declaration either Art. 120 or 
Art. 144 would apply, and it is not disputed that 
in that case the plaintiff's suit would be within 
time. This view is in accord with the Madras 
decision to which I have already referred Hyder 
Ali V. Amirndin, A. I. R. (16) 1929 Mad. 69 : 
(115 I. o. 504). 

[5] In my opinion, therefore, the learned 
Judge was wrong in coming to the conclusion 
that the plaintiff’s suit was barred. We would, 
therefore, allow the appeal, set aside the order 
of dismissal passed by the learned Judge and 
remand the suit for disposal according to law. 

[6] Bhagwati J. — Two questions arise for 
our determination in this appeal: (l) Whether 
the suit is a suit under o. 21, R, 103, Civil P. C., 

and (2) whether Art. IIA, Limitation Act applies 
to this suit. 

[7] The proceedings were initiated under 
chap. 7, Presidency Small Cause Courts Act, 
for recovery of possession of immovable property. 
They terminated so far as the Small Cause Court 
was concerned by an order passed in favour of 
the defendant on lOth December 1945. A civil 
revision application was filed against that order 
on 22od December 1945, which application was 
dismissed on 17th February 1947. This suit was 
filed on'2Gth March 1947, asking for a declaration 
that the plaintiff was a tenant in respect of the 
suit premises and as such tenant entitled to 
remain in possession thereof. So far as proceed- 
ings under chap. 7, Presidency Small Cause 
Courts Act are concerned, it has been held that 
they are neither a suit, nor an order passed as 
a result thereof a decree within the meaning of 
S. 2 (2), Civil P, 0. They are merely proceed- 
ings which are initiated in the Small Cause 
Court by virtue of the provisions of chap. 7 
thereof, and the best that can be said with 
regard to the same is that the result of these 
proceedings is an order in favour of the party 
who obtains the same in his favour. The pro- 
ceedings are not a suit, the order is not a decree, 
and it is too late in the day now to contend, in 
view of the various decisions of our High Court, 
which are reported in Ramakrishna v. Haji 
Dawoodt 31 Bom. 259 : (9 Bom. D. R. 208), 

Framroz Dosabhai v. Dalsukhhhai Fulchand, 

45 Bom. 972 : (A. I. R. (8) 1921 Bom. 180) and 
Bai Meherbai v. Pherozshatu Sorabji, 61 Bom, 

885 : (a, I. R. (14) 1927 Bom. 556) that these pro- 
ceedings are a suit and the order made therein 
is a decree. Section 48, Presidency Small Cause 
Courts Act provides that in all proceedings under 
chap. 7 the Small Cause Court shall, as far as 
may be and except as therein otherwise provid- 
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ed, follow the prooedure prescribed for a Court 
of first instance by the Code of Civil Procedure, 
and it is by virtue of this provision in S. 48 of 
the Act that the provisions of the Civil Proce- 
dure Code contained in O. 21, Hr. 97 to 103, are 
made applicable to these proceedings, If these 
provisions contained in 0, 21, Br. 97 to 103, are 
thus made applicable, it is clear in my opinion 
that the results which are laid down in B. 103 
also do follow, that is, the order made under 
these proceedings is conclusive, save for any suit 
which may be filed, within the meaning of R,103 
itself. That is the suit which was filed by the 
plaintiff in order to have a declaration of his 
title in his favour, and it is clear, therefore, that 
this suit was a suit contemplated by and within 
the provisions of o. 21, R. 103, Civil P. 0. 

[8] The next point, therefore, to determine is 
whether Art. llA, Limitation Act would apply 
to the suit as filed. Curiously enough, when the 
matter came to be argued before the learned 
trial Judge, counsel on behalf of both the parties 
assumed that Art. llA applied, as appears from 
this passage from the judgment of the learned 
Judge himself : 

“There is no dispute that the period of limitation 
applicable would be, under Art. 11 A of the Schedule to 
the Limitation Act, one year from the date of the 
order.’* 

The only way in which the plaintiff wanted to 
get out of the bar of limitation was by arguing 
that the period which was taken up in the dis- 
posal of the civil revision application, which was 
filed on 22ad December 1945, and was disposed 
of on 17th February 1947, should be excluded 
under S. 14, Limitation ^t. That contention 
was negatived by the learned trial Judge follow, 
ing a decision of Patkar J. in Narayanv.Hari, 

32 Bom. L. R. 1186; (A. I. R. (17) 1930 Bom.*606). 
That was the only contention which was urged 
before the learned trial Judge, and when the 
matter came to be argued by the appellant be- 
fore us, the contention which was taken up by 
Ithe appellant was that Art. IIA, Limitation Act 
Idid not apply at all. No doubt, it being a point 
‘of law it is open to the appellant to urge the 
same. The fact, however, remains and it will be 
relevant when we come to decide the question 
of the costs that no such contention was raised 
by the appellant before the learned trial Judge. 

[9] Considering, therefore, this aspect of the 
question, we have got to consider how far the 
terms of Art. ha, Limitation Act apply to the 
suit before us. Article ha prescribes the period 
of limitation in respect of a suit by a person 
against whom an order has been made under the 
Code of Civil Procedure, 1908, upon an application 
by the holder of a decree for possession of im- 
movable property, and the period of limitation 


prescribed is one year from the date of the order. 
It is an essential pre-requisite to the application 
of this Art. HA that the order must have been 
made upon an application by the holder of a 
decree for possession of immovable property. Wa 
have got, therefore, to come to the conclusion, 
before the application of this Art. llA can be 
attracted, that the defendant in this case was a 
bolder of a decree for possession of immovable 
property, but as I have pointed out before, the 
proceedings which were initiated in the Small 
Cause Court were neither a suit nor was the 
order a decree If that was so, it could not be 
said that the defendant was the holder of a 
decree for possession of immovable property, 
and if he was not such holder of a decree, it 
could not be urged that the plaintiff was a person 
against whom an order had been made under the 
Code of Civil Procedure upon an application by the 
holder of a decree for possession of immovable 
property within the meaning of that Article. Mr. 
Laud urged that the order which was made as a 
result of the proceedings initiated in the Small 
Cause Court was executable as a decree, if not a 
decree in terms of the definition thereof in 
S. 2 (2), Civil P. C. Even there the argument 
does not help the appellant at all. The terms of 
the Limitation Act cannot be extended in this 
manner. The provisions have got to be strictly 
construed, and unless the defendant comes with- 
in the description of the holder of a decree for 
possession of immovable property, Art. 11 a can- 
not help the appellant at all. The case which 
was cited by Mr. Purshottam for the appellant, 
Hyder Ah v. Amiruddin, A. I. R. (i6) 1929 
Mad. 69 : (115 i. c. 604), is a case on all fours 
with the present one. and I need not dilate any 
more on the propositions which have been laid 
down therein, except to say that we are in perfect 
accord with the reasoning of that decision. Fol- 
lowing the reasoning of that decision it is clear 
that the present suit is not a suit which is cover- 
ed by Art. HA, Limitation Act. If at all it 
would fall within Art 120 or Art. 144, as the case 
may be, in which case the suit which is filed is 
clearly within time. 

[10] For the reasons above stated, therefore, I 
agree with the order proposed by my Lord the 
Chief Justice. 

[11] Cha^la C. J. — As Mr. Purshottam has 
succeeded on a point which was not urged before 
the trial Court and which does not even find a 
place in the memo of appeal here, we think the 
fairest order to make with regard to the costa 
would be that the costs of the appeal and the 
costs of the hearing will be costs in the cause, 

R.G.D, A'p'gaal allowed^ 
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Jahagirdar J. 

Bharmagowda Bhimagoiuda Batil and 
others— Applicants v. Irappa Saiyappa Dha- 
nagar and others — Opponents, 

Appln. No. 432 of 1947, Decided on 
^Ub February 1948, from order of CivilJudce (Junior 

Division) Huberi, on Exhibit No. 56 in Proceeding 
No. 1805 of 1945. 

Agricultural Debtors’ Relief Act (XXVIII 
[28] of 1947), S. 17 — Whether particular sale is bind- 
ing on debtor cannot be decided by Court actine 
under Act. ^ 

A Court acting under the Act cannot decide a point 
as to whether a particular sale is binding upon the 

1928 Bom. 425; A. 1. R. 

( H) 1924 Bom. 417 and A. I. R. ( 19 ) 1932 Bom. 23, 

[Para 4] ■ 

D. II. ancrilcar — for Applicants. 

B. AI. Kalagate — for Opponents Nos. 1 to 3. 

Order — This is a revision application filed 
by the applicants who are described as credi- 
tors, against the finding given by the Court 
established under the Bombay Agricultural Deb- 
tors' Belief Act that the sale of 1909 passed by 
the predecessor. in-title of the debtors was not 
binding upon the reversioners, i. e., the debtors. 
The facts leading to this application are these. 

[2] One Irappa was the owner of the two 
survey Nos. 43 and 44. He had two sons, Sat- 
yappa and Mallappa. Mallappa died leaving a 
widow Shiddava. Shiddava on i9tb August 1895, 
mortgaged to the predecessors. in-interest of the 
applicants before me her share in these two 
survey numbers for Eg. 150. On 29th July 1909. 
she sold her equity of redemption to the appli- 
cants predecessor-in- title. Shiddava died about 
the year 1934. On 3rd August 1944, the present 
opponents as the reversionary heirs of Shiddava 

filed Suit NO. 208 of 1944 in the Court of the 
Civil Judge, Junior Division, at Hukeri, for re- 
demption of the mortgage of 1895. In that plaint 
they did not even refer to the sale. deed passed 
by Shiddava in favour of the predecessor-in-inte- 
rest of the present applicants. The defendants 
who are the applicants here, contended in the 
suit that Shiddava had already sold her equity 
of redemption to them and that the mortgage 
was not subsisting and that, therefore, the suit 
under the Dekkban Agriculturists’ Relief Act 
could not lie. But after the Debt Adjustment 
Board was established in that taluka, at the 
instance of debtors, i. e., the opponents, the suit 
was transferred to the Board on I 2 th January 
194C. On 27th May 1947, the Bombay Agricultural 
Debtors’ Belief Act of 1947 came into force. So, 
that matter was transferred back to the Court 
from the Debt Adjustment Board. At the in- 
stance of the opponents-debtors a preliminary 
issue No, 3, was raised, viz., whether the sale by 
Shiddava dated 29th July 1909, was for legal ne- 


cessity and binding on the reversioners. The ap. 
plicants, who are described as the creditors, 
contended that as Shiddava had already sold 
her equity of redemption, the Bombay Agricul- 
tural Debtors’ Relief Act would not govern this 
case and-the Court established under the Bombay 
Agricultural Debtors’ Relief Act had no jurisdic- 
tion to decide that issue. The Court, however, 
held that it had jurisdiction to decide that issue, 
and has recorded a finding that the sale by 
Shiddava not being for legal necessity was not 
binding upon the reversioners who are the deb- 
tors in this case. As against this finding, the 
applicants have come in revision to this Court, 
[3] Mr. Kalagate, the learned advocate for 
the debtors, raises a preliminary objection that 
an appeal against the order passed under S. 17 
lies to the District Court and, therefore, a revi- 
sion application to the High Court against an 
order passed under s. 17 is not competent. Sec- 
tion 17 provides: 

*‘On the date fixed for the bearing of an application 
made under S. 4, the Court shall decide theifollowing 
points ns preliminary issues: 

(a) whether the person for the adjustment of whose 
debts the application has been made is a debtor; 

(b) whether the total amount of debts due from 
such person on the date of the application exceeds 
Rs. 15,000.” 

Now, these two preliminary issues had been 
raised in the present case and it is the conten- 
tion of Mr. Kalagate that unless the Court de- 
cided that the sale of 1909 was not binding upon 
the reversioners, it was not open to the Court 
to record a finding on these preliminary issues 
and, therefore, as a necessary prerequisite con- 
dition for recording a finding on those two 
preliminary issues, the Court had to decide this 
third preliminary issue, as to whether the sale 
was binding upon the reversioners. Therefore, 
it must be construed that issue No. 3 would also 
fall within the purview of s. 17. It is, however, 
contended by Mr. Manerikar, the learned advo- 
cate for the creditors, that it is not within the 
scope of authority of the Court established under 
the Bombay Agricultural Debtors’ Relief Act to 
decide as to whether a particular sale is bind- 
ing on the debtors or not, because according to 
him the scope of the Act is as follows. First of 
all, an application has got to be made under 
S. 4 either by the debtor or by the creditor for 
adjustment of the debts. Now, this duty presup- 
poses that the suit or the dispute must be about 
the existing debts. If, on the face of it, it is clear 
that the dispute is about the existing debts, S, 17 
will immediately come into play, and the Court 
has got to decide the preliminary issue as to 
whether the person is a debtor and whether his 
debts do not exceed Ra. 15,000. But if on the 
face of the contentions it is not clear as to 
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whether there was any debt, then S. 24 provides 
that in the course of the hearing of an applica- 
tion made under S. 4 if any contention is raised 
that a particular transaction which appears to be 
a sale was a mortgage, it is open to the Court 
to hold that it was a mortgage before it decides 
under S. 17 about the existence and the extent 
of the debt. But no such power is conferred on 
the Court to decide whether a particular aliena- 
tion is binding on the debtors if in the course of 
an inquiry under S. 4 where, on the pleadings, 
it is not clear as to whether there was any debt, 
there is a contention that a particular alienation 
is not binding on the debtors. The determina- 
tion of this issue is outside the scope of the 
Bombay Agricultural Debtors’ Relief Act. 

[4] I think this contention is well founded. 
Even under the Dekkhan Agriculturists* Relief 
Act such a suit is not competent. Originally, the 
suit NO. 203 of 1944 was filed in the Hukeri 
Court for redemption under the Dekkhan Agri- 
culturists’ Relief Act or in the alternative under 
the Transfer of Property Act. There are rulings 
to show that if in answer to such a suit, the de- 
fendant showed that the mortgage is not in 
existence and the right of redemption has also 
been sold, then such a suit would not be 
competent under the Dekkhan Agriculturists’ 
Relief Act. In Chandikaprasad v. Skivappa, 

30 BOm. L. R. 1099 : (A. I. R. (15) 1928 Bom. 425) 
it has been held that where a sale deed is passed 
by the defendant as a manager of the Hindu 
joint family of which the plaintiffs were mem- 
bers, it could not be absolutely ignored by the 
plaintiffs and it was not competent to them to 
resort to the special provisions of the Dekkhan 
Agriculturists* Relief Act. There are other cases 
also on this point, viz., Krishnaji v. Sadanand, 
2G Bora. L. R. 341 : (A. T. R (ll) 1924 BOm. 417 
and Shidlingava v. Bajava, 33 Bom. L. R. G03: 
(A. I, R. (19) 1932 Bom. 23), wherein it has been 
laid down that a suit could not lie under S. 15B, 
Dekkhan Agriculturists* Relief Act since it in- 
volves an issue whether or not the mortgage 
was in existence. It, therefore, appears clear to 
me that such suits were not even competent 
under the Dekkhan Agriculturists’ Relief Act, 
and, in the absence of any express provision con- 
ferring the power to decide such issues upon the 
Court established under the Bombay Agricul- 
tural Debtors’ Relief Act, I must hold that the 
Court acting under the Bombay Agricultural 
Debtors’ Relief Act cannot decide the point as to 
whether a particular sale is binding upon the 
debtors or not. If that is so, then the Court had 
no jurisdiction to frame such an issue and record 
a finding on it, and it is also clear that unless 
this issue was found upon in favour of the 
debtors, the preliminary issues under s. 17 could 


not be found upon. Therefore, it is no use 
merely setting aside the finding recorded by the 
trial Court. I must follow it up by a direction 
that the proceedings be transferred from the 
Court established under the Bombay Agricul- 
tural Debtors’ Relief Act to the regular Court 
for disposal on merits. 

[5] The rule is made absolute and the oppo- 
nents should pay the costs of the applicants. 

R.G.D. Buie made absolute. 
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Ghagla G. J. and Gajendragadkar J. 


Y. B. Parpia — Appellant v. B. M, Z>. 
Chamarbagivalla — Bespondent, 

O. C, J, Appeal No. 40 and Misc. No. 91 of 1943, 
Decided on 28th July 1948. 

(a) Bombay Prize Competition Tax Act (XI [11] 
of 1939), S. 4 — License for prize competition — 
Collector has discretion to refuse license — Prin- 
ciple as to construction of powers stated — Inter- 
pretation of statutes. 

When the Court is deciding whether a particular 
power with which an authority is vested is a power 
coupled with duty or merely a discretionary power, it 
must look at the whole scheme of the Statute, and if it 
comes to the conclusion that it is not possible to re- 
concile all the sections of the Statute, then it should 
not interpret the power as a power coupled with duty, 
but must give to the expression its ordinary plain 
meaning and construe it merely as a power to be exer- 
cised at the discretion of the authority. [Para 5] 

Section 4 does not provide for the issue of any license 
in respect of prize competition by the Collector, but it 
cannot be disputed that there is implied and assumed 
in the section a power on the part of the Collector to 
issue a license. [Para 2] 

Under S. 4, the implied power to grant a license also 
carries with it the implied power to refuse to grant the 
license for conducting a prize competition. It is not a 
power coupled with a duty or' an obligation to exercise 
that power in favour of the petitioner if he complies 
with the conditions laid down in the statute. [Para 5] 

(b) Bombay Prize Competition Tax Act (XI [11] 
of 1939), S, 4 —Discretion of Collector- -Discretion 
must be of Collector himself — Discretion should 
not be arbitrary. 

The discretion that has got to be exercised under 
S. 4 is the discretion of the Collector himself. Further 
the discretion to be exercised must be proper discretion, 
a discretion free from any caprice or arbitrariness. 

[Para 11] 

Mere consideration by the Collector of the general 
policy of Government with regard to the issuing of 
licenses would not amount to his discretion being 
fettered. Something much more than that has to bo 
established. [Para 14] 

(c) Bombay Prize Competition Tax Act (XI [11] 
of 1939), S. 10 (4) — “In the public interest” — Ex- 
pression is not ejusdem generis with contents of 
sub-cls. (1), (2) and (3). 

The expression “in the public interest” used in sub- 
el, (4) is not ejusd'ivi gsneris with what is contained in 
sub-cls. (1), (2) and (3). In other words, the public in- 
terest contemplated in sub-cl. (4) is not one which is 
confined to the question of collection of tax. It is some- 
thing which is infinitely wider than fiscal considera- 
tions which might move and influence the State. It is, 
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therefoi'G, open to the Collector to suspend or cancel a 
license under sub-cl. (4) for a leason which is other 
than a fiscal reason and a reason which in the opinion 
of the Provincial Government constitutes a reason of 
public interest. [Para 4] 

(d) Bombay High Court Rules (Original Side), 

R. 180 —Affidavits by high Government Officers 

Cross-examination of officers — Ordinarily, state- 
ments in affidavits should be accepted Civil P. C. 

(1908), O. 19, R. 2 and Evidence Act (1872), S. 114. 

It is in very rare cases that the Court would not 
accept a statement in an affidavit of a highly placed 
and responsible Government Officer who has made a 
solemn affirmation, and would compel him to submit 
himself to cross-examination. [Para 12] 

The Collector, in the exercise of the power under 

S. 4, Bombay Prize Competition Tax Act, 1939, refused 
a license to the petitioner to conduct a prize competi- 
tion. In answer to the allegation of the petitioner that 
the Collector had not exercised his discretion at all but 
that the discretion had been exercised by the Govern- 
ment of Bombay, the Collector made an affidavit stating : 

I say that Government decided it and laid down its 
general policy and confidentially circulated it for the 
guidance of its officers. I say that I have considered 
this matter separately on its merits and have refused to 
grant the license asked for in the honest exercise of my 
discretion.” On an application by the petitioner for an 
order under R. 180, Bombay High Court Rules (Original 
Side) (corresponding to O. 19, R. 2, Civil P. C.) 

Held that an order under R. 180 for the attendance 
for cross-examination of the Collector should be made. 

[Para 14] 

Annotation : (’44-Com.) Civil P. C., O. 19, R. 2, 
N. 1 ; (’46-Man.) Evidence Act, S. 114, N 28. 


(e) Evidence Act (1872), S. 114, Ulus, (e)— Official 

acts — Discretion vested in Government Officers 

Exercise of — Presumption arises that it is done in 
their official capacity. 

When Government Officers exercUo a discretion 
vested in them they do so in their official capacity and 
there is a presumption under S. 114 that official acts 
are regularly performed. [Para 12] 

Annotation : (’46-Mau.) Evidence Act, S. 114, N. 29. 

M. P, Aniin^ Acting Advocatc-Qcncral and M. M. 

Jhaveri — for Appellant. 

R. J . Kolah, M. J. Mistrcc and N. E. Oamadia 

for Respondent. 

Ghagla C. J. — The petitioner in this case is 
the sole concessionaire for India, Burma and 
Ceylon of Messrs. Littlewood’s Pool Ltd, .Liver- 
pool, who are conducting on a large scale a 
Football Pool Competition. In July 1946, the 
petitioner applied for and obtained a license from 
the Collector of Bombay for a period ending 
31st March 1947. He further applied and obtained 
a license for a further period ending 3l3t March 
1948. On the expiration of that period, he made 
an application for a renewal of his license, and 
the Collector of Bombay refused to renew the 
license. On that he presented a petition for a 
mandamus under 8. 45, Specific Relief Act, to 
compel the Collector to issue the license to him. 
The matter came up before Bhagwati J. and he 
made an order on the Collector to issue the 
license to him. From the order of Bhagwati J. 
the Collector of Bombay has come in appeal 
before us. 


[2] The license which the petitioner seeks is 
issued under the Bombay Prize Competition Tax 
Act, 1939, and 8. 4 of that Act provides that no- 
prize competition shall be conducted unless a 
license in respect of such competition has been 
obtained by the promoter thereof from the Collec- 
tor. This section does not provide for the issue 
of any license by the Collector, but it cannot be 
and it is not disputed that there is implied and 
assumed in the section a power on the part of 
the Collector to issue a license. The question! 
that arises for determination is whether this^ 
power is discretionary or whether it is a power 
coupled with a duty and the Collector is bound 
to exercise the power in favour of the petitioner 
if be complies with the conditions laid down in 
the Statute. Now, the principles which have to 
he considered in determining this question have 
been by now very well settled and I had occasion 
to attempt to formulate them, after considering 
various English decisions, in the case of Chief 
Controlling Revenue Authority v, M ahai'ashtra 

S^igar Mills, 49 Bom. L R. 893 : (A. I. R. (36) 


1948 Bom. 254), Those principles clearly show that 
not much help or guidance can be obtained for 
determining this question from the language and 
the terms of the section itself. On the face of the 
language used in the section, it could not be said 
that there is any obligation upon the Collector 
to issue a license in favour of the petitioner. 
But that question has got to be decided aliunde 
by considering the object, the scope and the 
scheme of the Act. If it is found in considering 
these factors that there is a right created in 
favour of the applicant, then the law will assumo 
a corresponding duty on the part of the respon- 
dent. Therefore, what we have to determine is, 
after looking at the scheme of the Act, whether 
there was any right in the petitioner to obtain a 
license from the Collector. If we find that there 
was such a right, then the power with which the 
Collector is entrusted under S. 4 is a power 


which he must exercise in favour of the donee 
of such a right. 

[3] Therefore, let us look at the object, scope 
and the scheme of the Act. The preamble of the 
Act states that it is for the purpose of regulating 
and levying of tax on prize competitions in the 
province of Bombay, and judging merely by 
this preamble it would he possible to contend, 
as it has been contended by Mr. Kolah very 
strenuously, that this piece of legislation is ft 
purely fiscal legislation. Section 2 contains defi- 
nitions, and the prize competition with which we 
are concerned in this case is a prize competition 
which falls under 8. 2, sub-cl. (2) (b). Section 3 
is a charging section. It provides for a levy of 
tax on prize competitions at the rate of 12i per 
cent, and sub-cl. (6) gives power to the Provin- 
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cial Government to vary the rate to be levied 
so long as it does not exceed 25 per cent. Then 
comes S. 4 to which we have already referred 
and which provides for the issuing of a license. 
Mr. Kolah’s contention is that a license is only 
to be issued under S. 4 for the purpose of facili- 
tating the collection of revenue. It has no other 
purpose except this, and once the conditions laid 
down under the Act with regard to various 
formalities to be observed by the person who 
applies for the license are complied with, then 
the license must be granted as a matter of right. 
Wo shall deal with this contention a little more 
in detail when we come to consider the other 
sections of the Statute. Section 5 deals with 
expiry and renewal of the license. It is under 
this section that the petitioner has applied for a 
renewal of the license from the Collector. Sec- 
tion 5 (1) provides that every license shall be in 
such form and subject to such conditions as may 
be prescribed and shall expire on the last day of 
the year for which it was granted and may be 
renewed from year to year; and sub-cl. (2) of 
S. 5 provides: "The Collector may impose for 
the grant or renewal of every such license such 
fee not exceeding Rs, 10 as may be prescribed.” 
Section 6 is a penal section which is consequen- 
tial upon 8. 4. Section 7 provides for promoters 
keeping and maintaining accounts, and S. 8 is a 
penal section following upon s. 7. Section 9 gives 
the power to the Collector to inspect accounts 
maintained by the promoter. Section 10 is a 
very important section which gives the power to 
the Collector to suspend or cancel a license for 
reasons stated in that section. Now these reasons 
are set out in four sub-clauses: (i) deals with the 
case of the tax mentioned in 3. 3 not being paid : 
(2) deals with a breach of any of the conditions 
subject to which the license is granted and ( 3 ) 
deals with the contravening by the licensee of 
the provisions of S. 7. Then comes sub-cl. ( 4 ) 
which is in these terms: "for any other reason ' 
for which the suspension or cancellation of the 
license is, in the opinion of the Provincial Govern- 
ment, necessary in the public interest.” 

[4] Now Mr. Kolah*a contention is that sub- 
cl. (4) is ejusdem generis with what is contained 
in aub-cla. (l), ( 2 ) and ( 3 ), or, in other words, 
according to Mr, Kolah, that the public interest 
contemplated in sub-cl. ( 4 ) is a public interest 
which ia confined to the question of collection of 
tax. Therefore, according to Mr. Kolah, all the 
four grounds mentioned in s. 10 are of a fiscal 
character. We are unable to accept that con- 
tention. With very groat respect to the learned 
Judge who also took the same view that sub- 
cl. ( 4 ) was ejusdem geuei'is with sub ols. (i), ( 2 ) 
jSnd ( 3 ), on the face of this clause and the manner 
lin which it has been drafted, it is impossible to 


hold that, *in the public interest” ia ejusdem 
generis with what is contained in eub-cls. (1), (2> 
and (3). If the intention of the Legislature was 
that sub-cl, ( 4 ) should deal with the same genus 
as is dealt with in sub-cla. (l), (2) and (3), then 
aub-cl. (0 w’ould have stopped at the expression 
“necessary”. But the Legislature has gone on 
to provide and mentioned a new genus and in- 
dicated a different head which is “public interest” 
and it is impossible to contend that public 
interest is not something which is infinitely wider 
than fiscal considerations which might move and 
influence the State. It may be — and very often 
is — that collection of revenue from a certain 
source may be contrary to the interest of the 
State. Therefore, according to Mr. Kolah, al-l 
though it may be under certain circumstances 
contrary to the interest of the State, to allow 
certain kinds of prize competitions to go on in 
Bombay, still it would not be open to the Pro- 
vincial Government or the Collector under s. 10 
to cancel the license for that reason, because 
that would not be a fiscal consideration and far 
from helping the collection of tax it would pre- 
vent the collection of tax. Once we come to the 
conclusion that it is open to the Collector toj 
suspend or cancel a license for a reason which 
is other than a fiscal reason and a reason which- 
in the opinion of the Provincial Governmentj 
constitutes a reason of public interest, then thatj 
interpretation has a very great bearing both on 
S. 4 and on the question of whether the peti- 
tioner has or has not a right to the obtaining of! 
a license, if be complies with the other condi- 
tions set out in the Act. If a license could be 
suspended or cancelled for public interest, then 
it is not possible for the petitioner to say that he 
has a right to carry on bis business of prize 
competition subject merely to the formal grant- 
ing of license. Higher and wider considerations 
would then come into play. It would be then 
for Government to say whether under particular 
circumstances a particular prize competition 
business should or should not be allowed to go 
on, and if such a right is not vested in the peti- 
tioner, then in interpreting s. 4 we cannot say 
that a duty or an obligation is cast upon the 
CoIlGctor to grant a license to the petitioner. It 
is also difficult to see why, if the Collector can 
suspend or cancel a license for a particular 
reason mentioned in s. 10 , that consideration 
cannot also move him in either refusing a license 
in the very first instance under S. 4 or refusing 
the renewal of a license under s. 5 . 

[ 5 ] Mr. Kolah has argued that whereas the 
Legislature has specifically provided for sub- 
cl. ( 4 ) in s. 10, no such limitation is placed either 
in 8.4 Or s. 6 of the Act. Now, that has been 
done for a very good reason. When a license 
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has been issued a vested right has been created, 
and in order to take away that vested right or 
interfere with that vested right there must be a 
specific statutory provision and that statutory 
provision is contained in S. 10. On the other 
hand, if the issuing of a license or the renewal 
of a license was discretionary with the Collector 
under Ss. 4 and 5, no such considerations need be 
specifically stated, and the Legislature need not 
point out bow and under what circumstances he 
should exercise his discretion. Look at the other 
absurdity of the situation, if wo accept the con- 
tention of Mr. Kolah. According to him there is 
an indefeasible right in his client to obtain a 
license as soon as he applies for its renewal and 
complies with the conditions laid down in the 
Act. Yet under s. 10, on the very next day, it 
would be open to the Collector to suspend or 
cancel the license, if in the opinion of the Pro- 
vincial Government such a cancellation or sus- 
pension became necessary in the public interest. 
And also according to Mr. Kolah (and he is 
driven to that conclusion, he says), it may be 
that after the Collector has suspended or can- 
celled the license, if the licensee were to apply 
again under S. 4 or S.- 5 there would again arise 
an obligation on the part of the Collector to 
issue a license. Mr. Kolah says there is possibly 
a lacuna in the Statute, but we must not read 
and construe Acts in a manner which leave such 
anomalous and illogical lacuna to be filled up. 
Therefore, the authorities clearly lay down that 
when you are deciding whether a particular 
power with which an authority is vested is a 
power coupled with duty or merely a discre- 
tionary power, you must look at the w^hole 
;3cheme of the Statute, and if you come to the 
conclusion that it is not possible to reconcile all 
'the sections of the Statute, if you interpret the 
I power as a power coupled with duty, then you 
should not do so and give to the expression its ordi- 
nary plain meaning and construe it merely as a 
power to be exercised at the discretion of the au- 
thority. Therefore, under S. 4, in our opinion, 
the implied power to grant a license also carries 
with it the implied power to refuse to grant the 
licence. 

[6] The same view of the law was taken by 
Kania J., in the case of Fakir Mahomed v. 
Municipal Commissioner of Bombay, 39 Bom, 
ii. R. 536 : (a. I. R. (24) 1937 Bom. 395) which, 
according to us, on the facts is very analogous. 
That learned Judge in that case was considering 
S. 411, City of Bombay Municipal Act, and under 
that section no person could carry on in the 
City of Bombay the trade of a butcher without 
a license granted by the Commissioner, and 
Kania J, held that that section entitled the Com- 
missioner either to grant or refuse a license for 


carrying on the business of a butcher. There also 
the contention was. as it has been before us. that 
there was a duty cast upon the Commissioner to 
issue a license, if the conditions laid down in the 
Act or the Rules had been satisfied, Kania J, 
took the view that S. 411 deprived every citizeui 
living within the city or to whom the Act appli- 
ed, of the power to carry on the business of a 
butcher. The only exception to that was the grant 
of a license by the Commissioner and carrying on 
the trade of a butcher in conformity with the 
terms of that license. Therefore, in effect, Kania 
J. rejected the contention, which has also been 
pressed upon us, that there is any such thing as 
a general right or a common law right to carry 
on this particular business of prize competition. 
Once the Act is passed the only right that a citi- 
zen has is to carry on that business provided a 
license is granted to him. Kania J. also held 
that the power to refuse the license must also be 
vested in the Commissioner under S. 4li, because 
the power to grant necessarily implied a right 
to refuse. 

[7] The cases of Rossi v. Edinburgh Corpo- 
ration, 1905 A. o. 21 : (91 L. T. 668) and GelL v. 
Taja Noora, 27 Bom. 307 : (5 Bom. L. R. 133) 
were relied upon by the petitioner before that 
learned Judge and that case has also been cited 
at the Bar before us. In that case the House of 
Lords was considering the conditions of certain 
licenses which were issued by the Magistrates 
under the Edinburgh Corporation Act, and under 
the relevant section power was given to the 
Magistrates to regulate the selling of ice-cream 
during certain hours. The Magistrates purported 
to determine by the terms of the license all that 
might be desirable or expedient to be done with 
reference to the times and the circumstances 
under which ice-oceam should be sold, and the 
House of Lords held that in trying to do so they 
had travelled far outside the ambit of the Sta. 
tute which gave them the power to issue the li- 
cense. This case is relied upon by Mr. Kolah in 
order to support his contention that inasmuch as 
the Bombay Prize Competition Tax Act, 1939, is 
a fiscal Act for the purpose of regulating the tax 
to be levied on these competitions, it would not 
bo open to the Collector by exercising his discre- 
tion to refuse licences to put an end to the business 
of those competitions. Mr. Kolah says that just 
as in the case of Rossi, (1905 A. 0. 21 : 91 L. T. 
668) what the Magistrates were purporting to do 
was travelling outside the ambit of the Act, the 
Collector is doing the same. In our opinion, that 
Rossi's case, (1905 A, C. 21 : 91 L. T. 668) has 
really no bearing on the point that we have to 
consider hear. In the first place, refusing a li- 
cense to the petitioner does not necessarily mean 
a complete ban on or prohibition -of trade of 
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prize competitions in Bombay, and there is no 
Huggestion here that a licence is being refused 
pursuant to any such idea, and, in any case, the 
ambit of the Act we are considering is much 
wider and its scope much greater than the nar- 
row limited powers that were sought to be given 
to the Magistrates under the Edinburgh Corpo- 
ration Act. 


[8] The case very strongly relied upon by 
Mr. Kolah is a judgment of Blackwell J., in 
Batanshaw Nusserwanji v. McElhinny, 43 
Bom. Ij. R. 896 : (A. I. R. (29) 1942 Bom. l). In 
that case an application was made for a licence 
for tapping toddy under the Bombay Toddy 
Tapping Rules framed under the Bombay 
Abkari Act. The Collector refused to grant the 
licence on the ground that the- policy of Govern- 
ment was declared to be in favour of general 
prohibition, and Blackwell J. hold that the Col- 
lector was under an obligation to issue a licence 
to the petitioner. In coming to this conclusion 
Blackwell J. considered the scheme of the Bombay 
Abkari Act and also the rules framed there- 
under. The learned Judge refers to S. 14 of the 
Act which provides that no toddy-producing 
trees shall be tapped except under the authority 
and subject to the conditions of the ■ licence 
granted in that behalf by the Collector. Then he 
went on to consider the Bombay Toddy Tap- 
ping Rules, 1928, and Rr. 9 to 12 provide for 
various formalities that have to be gone through 
after an application for a licence was made, and 
what has got to be done by the Excise Inspector 
and the Superintendent and the other Govern- 
ment Officers is described in mandatory langu- 
age in these rules, and as it is obvious from the 
judgment of the learned Judge, what weighed 
with him considerably was the imperative nature 
of the terms used in these rules. The learned 
Judge says (p. 907) : 

'‘Having regard to the use-of the word ‘ehair in these 
rules, which are to have the same force as if enacted in 
(he Act, 1 am of opinion that no question of the exorcise 
of any discreiion by the Collector in the granting of a 
licence arises, provided that the requirements of the rules 
are complied with, but that a statutory duty to issue 
a licence is imposed by S. 14 (1) of the Act, which I 
shall proceed to consider, read in conjunction with the 
rules.” 

[9] It is needless to say that in the case be- 
fore US, although rules are framed under the Act, 
there is no such language used as was used in the 
rules, Blackwell J. was considering. Mr. KoUh has 
drawn our attention to the fact that even in the 
Abkari Act there was a provision with regard 
to suspension and cancellation of licences. Sec- 
tion 32, in the first instance, mentions specific 
grounds on which a license could be cancelled. 
Then 8. 32A provides that whenever the autho- 
rity granting a licence considers that it should 
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be cancelled for any cause other than specified 
in S. 32, he may cancel the licenoe. It may be 
that the power of cancellation conferred under 
8. 32A is very wide and that may lead to iha 
inference that there was no right in the applicant 
to obtain an abkari licence provided he satisfied 
the conditions laid down in the Act, and that 
the rules framed under that Act were merely 
procedural and cast no obligation on the autho- 
rity to issue a licence. But, in our opinion, 
Blackwell J.’a decision rests solely on tue view 
that he took of the particular rules framed under 
the Abkari Act, and it is unnecessary to consider 
whether that decision is a correct decision from 
the larger point of view which we are considering 
on the facts of this case. 

[lO] The next case relied upon by Mr. Kolah 
is a decision of the Privy Council in Munictpal 
Corporation of City of Toronto v. Virg), (1896) 
A, G. 88 : (65 L. J. P. C. 4), and the decision is 
relied upon for the proposition that when a sta- 
tute deals with the regulation of a business, it is 
nobcompetent to make rules or issue ordtrrs under 
that statute which would have the effect of com- 
pletely destroying that business. The actual case 
the Privy Council was considering was that of a 
statutory power being conferred on a Municipal 
Council to make by-laws for regulating the busi- 
ness of hawkers, and the Municipality passed a 
by-law prohibiting hawkers from plying their 
trade in an important part of the Municipality, 
and the Privy Council took the view that the 
Municipality had not the power to pass such a 
by-law. It is to be noted that even in coming to 
this conclusion the Privy Council was careful to 
point out that in this particular case no question 
of any apprehended nuisance from the hawkers 
arose. 

t;i] The next question that has got bo be con- 
sidered is whether in the exercise of the power 
of granting or refusing a licence conferred upon 
the Collector under 8. 4, Bombay Prize Compe- 
tition Tax Act, the Collector has exercised his 
discretion in refusing to grant a licence to the 
petitioner. Now, there can be no doubt that 
the discretion that has got to be exercised is a 
discretion of the Collector himself. He is the* 
person nominated by the Legislature for this' 
purpose. It is also clear that the discretion to be' 
exercised must be a proper discretion, a discre-* 
tion free from any caprice or arbitrariness. The' 
allegation of the petitioner in this case is that 
the Collector has not exercised his discretion at 
all, but the discretion has been exercised by the 
Government of Bombay who directs and orders 
the Collector of Bombay to whom licences 
should be granted, cancelled, suspended or re- 
newed, and that, in short, there has been a usur- 
pation by the executive of the exercise of the 
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statutory powers vested under the Act in the Col- learned Judge for an order in terms of E. 180 


lector. In answer to this averment in the petition 
the Collector made an affidavit and in para 12 of 
that affidavit this is w’hat he stated : 

“I say that Government decided it and laid down its 
general policy and confidentially circulated it for the 
guidance of its officers. I say that I have considered 
this matter separately on its merits and have refused to 
grant the licence asked for in the honest exercise of my 
discretion,” 

An affidavit in rejoinder w^as made by the peti- 
tioner and he has taken the same stand in this 
affidavit as he did originally in bis petition and 
has repeated the statement that the Collector 
acted under instructions and orders of the Gov- 
ernment of Bombay and did not exercise any 
discretion whatsoever. The petitioner also denied 
that the respondent had considered the matter 
separately on its merits or bad refused to grant 
the licence asked for in the honest exercise of 
his discretion. After the Collector had filed his 
affidavit, the petitioner called upon him to 
submit himself to cross-examination on the 
averments made by him in his affidavit. The 
Collector did not choose to do so, and the learned 
Judge took the view that inasmuch as the Col- 
lector had not stepped into the witness-box, he 
W'as entitled to draw the strongest presumption 
against him, and, therefore, be disregarded the 
statement made by the Collector in his affidavit 
that he had exercised bis discretion, and came 
to the conclusion that there was no evidence 
before him that there w'as any exercise of dis- 
cretion by the Collector, and, therefore, according 
to him the petitioner was entitled to succeed on 
that aspect of the case as well. Now, with respect 
to the learned Judge, he has fallen into error in 
the view that he has taken as to the legal effect 
of the Collector not responding to the request of 
the petitioner for stepping into the witnesff-box. 
Petitions under S. 45, Specific Relief Act are 
ordinarily disposed of on affidavits. An affidavit 
is only one mode of giving evidence. The 
ordinary mode is for a person to step into the 
witness-box and submit himself to be cross- 
examined by the other side. But for convenience 
and to avoid expense and delay, the law permits 
this alternative method of giving evidence, but 
the law has also provided a safeguard and that 
safeguard is contained in o. 19, R. 2, Civil P. 0., 
1908, and R. 180, Original Side Rules which cor- 
responds to that provision of the law, and that 
provision is that it is open to the Court on the 
application of either party to order the atten- 
dance for cross-examination of the person making 
any such affidavit. 

[12] Now in this case all that the petitioner 
did was, as we have pointed out, to give notice 
to the Collector to submit himself to cross-exa- 
mination. The petitioner did not apply to the 


and no such order was passed. There was no 
obligation whatever upon the Collector to comply 
with the requisition contained in the petitioner’s 
notice and to present himself for cross-examina- 
tion. Therefore, in our opinion, the learned Judge, 
with respect to him, was not justified in drawing 
any presumption against the Collector for not 
having stepped into the witness-box. Mr. Kolah, 
realising the difficulty, has applied to us that 
we should make an order under R. 180 so that he 
should be in a position to test the statements 
made by the Collector by cross-examination. The 
Advocate-General has strenuously resisted this 
application. His contention is that on the affi- 
davit of the Collector it is clear that be has 
exercised his discretion in refusing to grant the 
licence to the petitioner. The Advocate-General; 
has also drawn our attention to the fact that itj 
is not usual in cases like this to compel an! 
officer of Government of the standing of the’ 
Collector to submit himself to cross-examination. 
Ordinarily the statements made by him in the 
affidavit should be accepted. We agree with the 
Advocate-General that it must be in very rare 
cases indeed that the Court would not accept a 
statement of a highly placed and responsible 
Government officer who has made a solemn 
affirmation and in coming to the conclusion that 
we do, we do not want it to be understood that 
as a normal practice or procedure Courts should 
make orders under R. 180 against Government 
officers. When Government officers exercise a. 
discretion vested in them they do so in their, 
official capacity and there is a presumptioni 
under S. 114 that official acts are regularly per- 
formed. But after all, the question whether an* 
order like this should be made or not is not a 
question of principle but a question of discretion 
and the Court must decide on the facts of each 
case whether the discretion vested in it under 
K. 180 should or should not be exercised. If the 
Collector had contented himself by saying that 
he had considered the merits of the case and that 
he had exercised his discretion and bad refused 
to grant the licence, we would not have thought 
it proper to make an order under R. 180. But 
unfortunately the Collector does not content 
himself with saying that. He also says that in 
coming to the conclusion that he did he took into 
consideration the general policy of Government 
which is contained in a confidential circular and 
which is issued for the guidance of the Govern- 
ment officers. 

[13] Now, the whole question which arises is 
whether the discretion exercised by the Collector 
was his own discretion or was it a discretion 
that was fettered by anything that Government 
has done or said. In our opinion, it wovjd not 
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be wrong or improper for the Collector in exer- 
cising his discretion to give full weight to the 
general policy of Government, provided that 
policy is within the ambit of the Act. If the 
Government takes a particular view with regard 
to prize competitions in the public interest and 
the Government enunciates that policy, the Col- 
lector would be perfectly justified and entitled 
to consider that policy. But consideration of 
policy is one thing ; to be dictated to or to be 
ordered to do something is entirely a different 
thing. If, for instance, Government were to issue 
instructions that all Collectors in the province 
should refuse to issue licences to a particular 
class of people for particular reasons, then it 
would be impossible to say that the Collectors 
acting upon those orders would be exercising a 
discretion which would be free and unfettered. 
We must not forget that after all the Collector 
of Bombay is a servant of the Government of 
Bombay, and it is a matter for investigation to 
what extent his mind was dominated by this 
particular circular which the Government issued. 
Whether the domination was such as to make 
his discretion fettered is a matter which can 
only be decided after more materials are before 
the Court. The Advocate-General has told us 
that Government claims privilege for the con- 
fidential circular which it has issued. We express 
no opinion whatever as to whether the privilege 
claimed by Government is rightly claimed in 
law. 

[14] We would, therefore, make an order 
.under R. 180 for the attendance for cross-exami- 
nation of the Collector, and for that purpose we 
•will send the matter back to Bhagwati J. We 
wish to make it clear as to what the compass 
and scope of the Collector’s cross-examination 
should be. The only question which we want the 
learned Judge to decide after his cross-examina- 
tion is over is whether the discretion exercised 
by the Collector was an unfettered discretion or 
whether it was fettered by any order issued by 
Government in respect of licenses to be issued 
by him. The cross-examination will be confined 
to the averments contained in the affidavit of the 
Collector in para. 12 and of the petitioner in 
para. 13 of his petition and the statement con- 
tained in para. 3 of his affidavit in rejoinder to 
which we have already drawn attention, viz., 
the respondent acted under instructions and 
orders of the Government of Bombay. The 
learned Judge will also consider the question 
whether the confidential circular is a privileged 
document or not. We wish to repeat again that 
the mere consideration by the Collector of the 
general policy of Government with regard to the 
issuing of licences would not, in our opinion, 
amount to his discretion being fettered. Some- 
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thing much more than that would have to be 
established, 

[15] We, therefore, set aside the order made 
by the learned Judge. With regard to the coats 
of the appeal, as the record stands, wo would 
certainly have allowed the appeal with costs. It 
is only an indulgence that we are granting to 
Mr. Kolah, and what has influenced us in making 
the order on a very belated application is that 
we have before us a subject who is fighting for 
his rights and we should not permit any techni- 
cality to come in the way of his attempt at 
vindication of his rights. But it is at best an 
indulgence that we are granting. Therefore, it 
must follow that the petitioner must pay to the 
respondent the costs of this appeal. With regard 
to the costs of the petition, as the matter stands, 
the petition was liable to be dismissed today and 
the petition survives and gets a new lea^e of life 
because of the indulgence we have shown to the 
petitioner. We think the fair order to make 
would be that the petitioner should pay half the 
costs of the respondent. With regard to the other 
half, they will abide by the ultimate decision of 
the petition. 

V.B.B. Order set aside. 

A, I. R, (36) 1949 Bombay 115 [G. N. 36.] 

Gajendragadkar j. 

Narmadabai Narayansliet — Applicant v. 
Hidayatalli Saheballi — Opponent. 

Civil Revn. Appin. No. 579 of 1946, Deckled on 19th 
November 1946, from order of Dist. Judge, Jalgaon, in 
Appeal No. 233 of 1943. 

(a) Civil P. C. (1908), S. 102 — Suit includes execu- 
tion proceedings. 

The exprcBsion ‘*suit”,U3ed in S. 102 includes execu- 
tion proceedings with the result that if the suit is of 
the nature described in S. 102, no second appeal would 
lie from an order made in execution of the decree pass- 
ed in such a suit unless the value of the suit exceeds 
Rs. 500. The test in such cases is not the nature of the 
proceedings in execution, but the nature of the suit in 
which the decree sought to be executed was passed. 

[Para 31 

Annotation : (’44-Com.) Civil P. C., S. 102, N. 4. 

(b) Civil P. C. (1908), S, 115 — Conversion of ap- 

peal into revision — Second appeal not maintaina- 
ble was allowed to be converted into revision, in 
view of the importance of the question of law in- 
volved. [Para 3] 

Annotation ; (’44-Com.) Civil P. C., S. 115, N. 19. 

(c) Limitation Act (1908), Art. 182— “Appeal” in 
Col. 3, para. 2. includes appeal against order reject- 
ing defendant’s application for setting aside ex 
parte decree— Civil P. C. (1908). O. 9, R. 13. 

An appeal preferred by a defendant against the order 
dismissing his application to set aside the ex parte 
decree passed against him falls within sub-para. (2) of 
Col. 3 of Art. 182, and the limitation for execution of 
the decree, must be deemed to commence from the data 
of the final decree or order of the appellate Court, and 
not from the date of the decree : A.I.R. (19) 1932 P. 0. 
165, Applied; 16 Bom. 123; A, I. R. (14) 1927 Cal. 904} 
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A. I. R. (4) 1917 Pat. 157, Held no longer good law in 
vieiv of A.T.R. (19) 1932 P, C. 165; 8 Cal. 248; A. I. R. 
(20) 1933 Bom 255; A. L R. (24) 1937 Pat. 337 and 
A.I.R. (26) 1939 Mad. 157, liel. on. [Para 9] 

Annotation : (M2*Com.) Limitation Act, Art. 182, 
N. 34. 

(d) Precedents — Obiter— Privy Council — They 
are binding. Case Viiv referred. [Para 5] 

B. N. Ookhalc — for Applicant. 

P. S. Joshi — for Opponent. 

Order. — This appeal Las been preferred by 
the surety against the order passed by the learn- 
ed District Judge holding that the darkhast filed 
against the surety is in time and directing the 
Court of first instance to proceed with the said 
darkhast and to dispose of it on the merits in 
accordance with law. 

[2] In civil suit No. 475 of 1936, a decree was 
passed directing defendants 2 and 3 to pay the 
plaintiff Bs. 307-8-0 and proportionate costs. Pend- 
ing the suit, certain movables belonging to defen- 
dant 3 were attached at the instance of the 
plaintiff. Thereupon, the said defendant applied 
to raise the attachment (Miscellaneous Applica- 
tion NO. 60 of 1936), and the application was al- 
lowed on the defendant furnishing security in 
that behalf. The present appellant stood surety 
for the said defendant to the extent of Rs. 400. 
As a result the movables of defendant 3 which 
had been attached were returned to him. On the 
date of the hearing of the suit all the defendants 
remained absent and an ex parte decree was 
passed in favour of the plaintiff on 18th Novem 
ber 1938, Thereafter, defendant 3, Mobarilal, filed 
Miscellaneous Application No. 157 of 1938 on 
29th December 1938, for sotting aside the ex parte 
decree and restoring the suit to file. But his ap- 
plication was dismissed on I9th June 1939. Mo- 
harilal preferred an appeal against the said 
Order NO. 35 of 1939, But even the said appeal fail- 
ed and was dismissed on 23rd August 1939. The 
decree-holder has filed the present darkhast Appli- 
cation NO. 1171 of 1942 seeking to execute the dec. 
ree against the surety. "When notice was issued to 
the surety under O. 21, R, 22, he filed his written 
statement in which the main contention urged 
by him against the decree-holder's claim was 
that the darkhast is barred by limitation. He 
has also contended that he had stood surety not 
for the purpose of the suit, but for the purpose 
of Miscellaneous Application no. 80 of 1936, and 
that the darkhast in which the ex parte decree 
is sought to be executed cannot to enforced 
against him. The learned Civil Judge. Junior 
Division, Yawal, rejected the surety’s contention 
that he had stood surety in Application no. 80 of 
1936 and was not liable for the decree which was 
passed in the suit. He, however, held that the 
darkhast filed by the decree-holder was barred 
by limitation since it had been filed more than 


three years after the date of the decree. Aooord- 
ingly, the decree-holder's darkhast was dismissed 
with costs. The appeal preferred by the decree- 
holder in the District Court of East Khandesb, 
however, succeeded, the learned District Judge 
having held that the present darkhast was in 
time. Accordingly, the learned District Judge has 
sent back the proceedings to the Court of first 
instance for disposal according to law. It is 
against this order that the surety has preferred 
the present second appeal. 

[3] On behalf of the respondent, Mr. P. S. 
Joshi has raised a preliminary objection. He 
contends that the decree which is sought to be 
executed was passed in a suit in w^hioh the plain- 
tiff had claimed to recover Rs, 300 due on a hand 
loan, and he argues that such a suit being of the 
nature cognizable by Courts of Small Causes, 
no second appeal would have been competent 
against the said decree since the amount or sub- 
ject-matter of the original suit did not exceed 
Bs. 600. The expression “suit” used in 8 . 102 in- 
cludes execution proceedings with the result that' 
if the suit is of the nature described in S. 102, no 
second appeal would lie from an order made in 
execution of the decree passed in such a suitj 
unless the value of the suit exceeds Rs. 600. The 
test in such cases is not the nature of the proceed- 
ings in execution, but the nature of the suit in 
which the decree sought to be executed was pass- 
ed. That being so, the preliminary objection is, I 
think, well-founded and must be accepted. On 
behalf of the appellant Mr. Gokbale has, how 
ever, argued that in view of the importance of 
the question of law which he is raising in this 
appeal he should be permitted to convert bis 
second appeal into a revisional application. It is 
clear that the question of law which arises for 
decision in these proceedings is of considerabloj 
importance, and I think it would not be improperj 
to deal with the said point after allowing the^ 
appellant to convert bis second appeal into a 
revisional application. 

[4] The material facts in this case are not in 
dispute. It is obvious that if the period of limi- 
tation is held to have started against the decree- 
holder from the date of the decree sought to be 
executed his present darkhast is beyond time. It 
is likewise clear that if the said period is deemed 
to have commenced from the date of the final 
decision of the appeal preferred by the defendant 
against the order passed by the learned Judge 
dismissing his application for setting aside the 
ex parte decree, the present darkhast would be 
in time. Thus the question which arises for deci- 
sion is whether an appeal preferred by a defen- 
dant against the order dismissing bis application 
to set aside the ex parte decree passed against 
him falls within sub- para, (2) of col, 3 of Art. 182, 
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Limitation Act. If it does, limitation must be 
deemed to commence from the date of the final 
decree or order of the appellate Court. On this 
point there is a decision of this Court in J ivaji 
V. Bamchandrat 16 Bom. 123, which supports 
the judgment-debtor’s plea. The facts giving rise 
to the said appeal were substantially similar. An 
ex parte decree had been passed against the 
defendant in 1886, whereupon an application was 
made by the defendant to have the said decree 
set aside. The said application was dismissed 
and the appeal preferred by the defendant against 
the said order was rejected in March 1887. The 
decree-holder presented a darkhast for execution 
of the ex parte decree in 1889. It was held that 
the darkhast was time-barred on the ground that 
limitation could not be deemed to commence 
from the date of the appellate Court’s decision 
in the appeal preferred by the defendant. Deal- 
ing with the expression "the date of- the final 
decree or order of the appellate Court” in cl. (2) 
of Art. 179 as it then stood it was observed 
(page 123) : 

"But the appeal referred to in that clause is clearly, 
as appears from the context, an appeal from the decree 
or order sought to bo executed — S/t o Prasad v. Anrudh 
Singh, 2 AH. 273.” 

Since the appeal made by the defendant was an 
appeal not from the decree, but from the order 
refusing to set it aside, it was held that the 
decree. holder could not rely upon the date of 
the appellate order so as to bring his darkhast 
in time. The decision in Lutful Hnq v. Szim- 
bhudin PatUick, 8 cal. 246: (10 C.L.B.143) which 
had taken a contrary view, is dissented from on 
the ground that "the infructuous efforts of the 
defendant to set aside the plaintiff’s decree can- 
not have the effect of extending the period with- 
in which the plaintiff was allowed by law to 
execute it.” In Fakir Chand Maiidal v. Daiha 
Charan Parni, 64 cal. 1052 : (a. I. R. (i4) 1927 
Oal. 904) the Calcutta High Court took the same 
view and held that "decree on appeal” means 
decree on appeal from the decree to obtain exe- 
cution of which the application is made, and that 
an application to set aside a decree does not 

keep the decree open,” and is not to be regarded 
as an appeal from the decree itself. In this case 
the learned Judges explained the decision in 
Lutful Huq V. Sumbkudin Pattuck, Q Ca].2iS\ 
(10 C. It. R. 143) and expressed their dissent from 
it. The decision in Jtvajis case, 16 Bom. 123 ' 
was cited before the lower appellate Court; but 
he was inclined to hold that in view of the deci- 
sion of the Privy Council in Nagendra Nath 
Dey V. Suresh Chandra Dey, 59 1 . a. 283 : ( A.I.B. 
(19) 1932 p. c. 165) the authority of the said deci- 
sion is shaken. That is why he purported to fol- 
low the Privy Council decision and found that 


the darkhast was in time. It is, therefore, neces- 
eary to examine whether as a result of the deci- 
sion of the Privy Council in Nagendra s case, 

59 I. A. 283 : (A. I. R. (19) 1932 P. G. 165) it Can 

be held that the decision in J ivaji s case, 16 
Bom. 123, is no longer good law. 

[5] In Nagendra* s case, 69 I. A. 283 : (A. I. R. 
(19) 1932 P. C. 165) on 24th June 1920, the Sub- 
ordinate Judge had delivered his judgment dis- 
allowing the claim of one of the parties before 
him, viz., Madan Mohan, and a final decree was 
passed for sale of the mortgaged properties that 
had come to the share of the remaining six 
judgment debtors. On 27th August 1920, Madan 
Mohan presented an application to the High 
Court purporting to be an appeal from the 
"order” of the Subordinate Judge of 24th June 
1920, and he alleged that no decree had been 
drawn up. The point raised by him in his ap- 
peal was confined to the decision against him in 
respect of the assignment, and he joined as 
parties to the appeal only the other decree, 
holders and not the judgment-debtors. In fact 
a decree had been drawn up and the statement 
made by the appellant Madan Mohan that he 
was making an appeal against an "order” on 
the ground that no decree had been drawn up 
by the Subordinate Judge was obviously false. 
At the hearing of the appeal objection was 
taken to the form of the appeal and. the ap. 
pellant’s request for amendment w'as refused, 
with the result that the appeal was dismissed 
both on the ground of irregularity and upon 
the merits. This dismissal was embodied in a 
decree of the High Court on 24th August 1922, 
On 3rd October 1923, the decree- holders pre- 
sented an application to the Subordinate Judge 
for execution of the decree by sale of the mort- 
gaged properties. The decree- holders’ claim was 
resisted by some of the judgment-debtors on the 
ground that it was barred by Art. 182. On their 
behalf, it was contended that the appeal pre- 
ferred by Madan Mohan was irregular in form 
and that to the said appeal they had not been 
impleaded. It was, therefore, contended that 
the period of limitation for the purpose of exe- 
cution of the decree must be deemed to have 
commenced in 1920 when the Subordinate Judge 
passed a final decree, and not from the decree 
passed by the High Court in Madan Mohan’s 
appeal. This plea had not been accepted by the 
learned Judge in execution proceedings. But 
the judgment-debtors preferred an appeal to the 
High Court and the High Court allowed their 
appeal on the ground that since Madan Mohan’s 
appeal did not imperil the whole decree in ques- 
tion, the terminus a quo was the date of the 

Subordinate Judge’s decree and that the appH. 

cation was consequently barred by Art. 183, 
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Limitation Act. Tbo same contention was urged 
before the Privy Council in three forms. It 
was contended that Madan Mohan's appeal was 
merely an abortive attempt to appeal and not 
an appeal at all, that the appeal in order to save 
limitation under cl. 2 of Art. 1S2 must be one to 
which the persons affected were parties and that 
it must also be one in which the whole decree 
was imperilled. All these contentions were nega- 
tived by the Privy Council and it was held by 
them that the decree-holder's application for exe- 
cution was in time on the ground that the ap- 
peal preferred by Madan Mohan was an appeal 
falling under cl. 2 in Col. 3 of Art. 182. As such, 
limitation under the said article would start 
only from the date of the final decree of the 
appellate Court in the said appeal. Their 
Lordships referred to the fact that there is no 
definition of "appeal” in the Code of Civil Pro- 
cedure and observed (p. 287) : 

“But their Lordships have no doubt that any ap- 
plication by a party to an Appellate Court, asking it to 
Bet aside or revise a decision oi a subordinate Court, is 
an appeal within the ordinary acceptation of the term, 
and that it is no less an appeal because it is irregular 
or incompetent.” 

Several decisions of the Indian High Courts 
were cited before the Privy Council, but their 
Lordships did not think it necessary to discuss 
"these varying authorities in detail.” They took 
the view that the question must be decided upon 
the plain words of the article : "where there has 
been an appeal.” time is to run from the date 
of the decree of the appellate Court. It was 
held (p. 286) : 

“There is. . . .no warrant for reading into the words 
quoted any qualification either as to tbo character of 
the appeal or as to the parties to it; the words mean 
just what they say. The fixation of periods of limi- 
tation must always be to some extent arbitrary, and 
may frequently result in hardship.” 

But their Lordships took the view that , 

“in construing such provisions equitable considerations 
are out of place, and the strict grammatical meaning 
of the words is ... . the only safe guide.” 

It was further observed (p. 288) : 

“It is at least an intelligible rule that so long as 
there is any question sub-judicc between any of the 
parties those affected shall not be compelled to pursue 
the so often thorny path of execution which, if the 
final result is against them, may lead to no advantage. 
Nor in such a case as this is the judgment-debtor pre- 
judiced. He may indeed obtain the boon of delay, 
which is so dear to debtors, and if he is virtuously 
inclined there is nothing to prevent his paying what he 
owes into Court, But whether there be or be not a 
theoretical justification for the provision in question, 
their Lordships think that the words of the article are 
plain . . . . ” 

It is quite true that the decision in Jivajis 
case : (16 Bom. 123) was not cited before the 
Privy Council and in terms has not been over- 
ruled by them. Besides, the point which arose 
before the Privy Council was somewhat diffe- 


rent in the sense that the appeal in question in 
the said case had not been filed against an order 
dismissing the defendant’s application to set 
aside an ex 'parte decree. But their Lordships 
examined the denotation of the word "appeal” 
in the context and have definitely held that the 
said word must include any application by a 
party to an appellate Court, asking it to set aside 
or revise a decision of a subordinate Court, and 
they have also held that "so long as there is any 
question siih judice between any of the parties, 
those affected shall not be compelled to pursue 
the so often thorny path of execution,” In view 
of this clear statement of the position it is, I 
think, difficult to hold that the view taken by 
this Court in JivajVs case (16 Bom, 123) can be 
regarded as authoritative any longer. It is 
obvious that if the appeal preferred by the 
debtor in the present case bad succeeded, the ex 
parte decree passed by the trial Court would 
have been set aside and the suit would have been 
restored to file and remanded for trial on the 
merits. Indeed, the Privy Council did not think 
it necessary to consider the several decisions of 
the Indian High Courts and they based their 
decision upon w’hat was regarded by them to be 
the effect of the plain words of the article. That 
being so, it seems to me that Courts in India are 
bound by the view thus expressed by the Privy 
Council, though the facts on which the point 
arose for decision in that particular case were 
not identical with those in the present case. It 
is well. settled that even the obiter of the Privy 
Council are binding upon the Indian Courts and 
must be respected : vide Shrinivas Sarjerav v. 
Balwant Venkateshf 37 Bom. 613, 621 : (20 I, 0. 
162), Nagappa Balappa v. Bamchaiidra, 48 
Bom. L. K. 225 : (A. I. R. (33) 1946 Bom. 365), 
Rama Appa v. Tippaya Appaya^ 45 Bom. L. R. 
186, 190 : (A. L B. (30) 1943 Bom. 96), Shri Nath 
Sail V. Official Liquidator ^ Benares Bank, 

I. L. R. (1941) ALL. 153, 158 : U. I. R. (27) 1940 
ALL. 644 (F. B.)), Jogendva Narayan Dhar v. 
Askar Vila, I. L. R. (1937) 1 Cal. 455 : (A. I. R. 

( 24 ) 1937 cal. 27). That being so. I think it must 
be held that the decision in J ivaji's case (16 Bom, 
123) can no longer be regarded as good law. 

[6] In this connexion it may be relevant to refer 
to another decision of this Court, viz, in Nagappa 
Bandappa v. Gtirushantappa Shankrappa, 

67 Bom. 888 : (A. I. R. (20) 1933 Bom. 256). In 
that case a decree bad been passed in 1926 and 
an appeal had been preferred against it. Mean- 
while the defendant had applied for a review of 
the decree in March 1926, and in July of the 
same year the review application was allowed 
and the amount under the decree was reduced. 
An appeal was preferred against the order 
granting the review application, but no appeal 



1949 


SUBBAPPA MALLAPPA V. P. L. BONNI 



bay 119 


had been filed against the decree which had been 
draw^n in pursuance of the order granting the 
r,eview. Eventually, the appeal against the original 
decree as well as that against the order granting 
review were dismissed as incompetent. In August 
1929, the decree-holders having assigned their 
rights the assignee applied in September 1929, 
for a transfer of the decree to another Court for 
execution. The judgment-debtor opposed the 
decree-holder’s claim on the ground that the 
darkhast was barred by limitation since it had 
been filed more than three years from July 192G, 
when another decree was drawn after the review 
application was allowed. His plea was Accepted 
by the Court of first instance, but on appeal it 
was negatived. The decision of the Privy Council 
in Nagendra's case^ 59 I. A. 283 : (A. i. R. (19) 
1932 P. c, 165) was strongly relied upon by the 
decree-holder in support of his contention that 
the darkhast was in time. While deciding the 
point, Patkar J. observed that it was unnecessary 
to go into the cases cited in the judgment of the 
lower Court, for he held that the question had to 
be decided in the light of the Privy Council 
decision in Nagendra's case, 59 i. A. 283 : (A.I.R, 
(19) 1932 P, C. 166). In this case again the facts 
were somewhat dififerent, and the decision in 
Jivaji's case (16 Bom. 123) was not cited before 
the Court. But if the test which had been accepted 
by this Court in Jzvaji*s case, (16 Bom. 123), viz., 
that the appeal referred to in sub-para. (2) of 
col. 3 of Art. 182 must be an appeal from the 
decree or order sought to be executed, had been 
applied to the facts in Nagappa*s case, 57 Bom, 
388 : (A. I. R. (20) 1933 Bom. 255) the answer 
would certainly have been that the darkhast 
giving rise to the said appeal was beyond time. 
There was admittedly no appeal against the 
decree which had been passed in July 1926, and 
it was that decree which was sought to be exe- 
cuted by the decree-holder and not the decree 
which was passed in 1925. It would thus appear 
that after Nageiidra's case, (69 I. A. 283 : A.I.R. 
(19) 1932 P, c. 165) this Court did not construe 
the word ’appeal’ in Art, 182 in the narrow sense 
in which it had been construed in Jivaji's case 

(16 Bom, 123). 

l7] A similar question had been raised before 
the Patna High Court in Firm Dedhraj Lachmi- 
narayan v, Bhagxaan Das, 16 Pat. 306 ; (A.I.R. 
(24) 1937 Pat. 337). It was held by the Patna 
High Court that the expression “where there has 
been an appeal” in cl. (2) does not mean that 
the appeal must be against the decree in the suit. 
It also includes an appeal against an order made 
on an application for rehearing under o. 41, R. 21 
of the Code. In support of this decision, reliance 
was placed on Nagendra's case, (59 i. A. 283 : 
A.I.R, (i9) 1932 r. 0. 165) as well as the decision 


of this Court in Nagappa's case, (57 Bom. 388 : 
A. I. R. (20) 1933 Bom. 255). It may incidentally 
be mentioned that an earlier decision of the 
Patna High Court in Bat Brijraj v. Nauratan 
Lai, 3 Pat. li. J. 119 : (A. I. R. (4) 1917 Pat. 157) 
where a contrary view bad been accepted, was 
not followed on the ground that it was no longer 
good law. 

[8] This same question has been considered 
by the Madras High Court in Sriraviachandra 
v. Venkatesivara, I.L.H. (1939) Mad. 252 : (A.I.R. 
(26) 1939 Mad. 157). On facts very similar it has 
been held by the Madras High Court that the 
word 'appeal' in col. 3 of Art. 182 means and 
includes “an appeal in the suit which is likely 
to affect the decree sought to be executed” and 
not merely an appeal against the actual decree 
or order sought to he executed. The decision of 
the Privy Council in Nagendra^s case (59 I. A. 
283 : A, I. R. (19) 1932 P. c. 165) was followed 
and that of the Patna High Court in Firm 
Dedhraj Lachminarayan v. Bhagwan Das, 
(16 pat. 306 : A.I.R. (24) 1937 Pat. 337) was referred 
to with approval. The contrary view expressed 
by the Calcutta High Court in Fakir Chand 
Mandal v. Daiba Charan Parni 54 Cal. 1052 ; 
(A. I. R. (14) 1927 cal. 904) was not followed, 

[9] It seems to me that in view of the Privy 
Council decision in Nagendra's case (59 I. a. 
283 : A. I. R. (19) 1932 p. C. 165) and in view of 
the later decision of this Court in Nagappas 
case, (57 Bom. 388 : A. I. R. (20) 1933 Bom. 255). 
it must be held that the word ‘appeal’ in col. 3| 
of Art. 182 includes an appeal against an order 
rejecting the defendant’s application for setting 
aside the ex parte decree. That being so, the 
period of three years prescribed by Art. 182 must 
be deemed to have commenced from the date 
when the defendant’s appeal in question was 
dismissed. In that case the darkhast is clearly 
in time. 

[10] The result is the view taken by the lower 
appellate Court and the order passed by him 
are right and must be affirmed. The revisional 
application accordingly fails and is dismissed 
with costs. 

R.G.D. Revision dismissed. 
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Sen AND Dixit JJ, 


Subhappa Mallappa Iluhalli — Appellant v. 
P. L. Bonni — Respondent. 

Second Appeal No. 769 and Appeal No. 770 of 1943, 
Decided on 2l3t February 1947, from order-of Civil 
Judge (Senior Division), Dharwar, in Appeal No. 133 
of 1942. 

(a) Bombay Municipal Boroughs Act (XVIII [18] 
of 1925), Ss. 81, 84 (2) — Revised assessment list be- 
comes effective at commencement of official year. 
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Section 84 (2) ebows that the provisions of Ss 80, 81 
and 82 nro io be applied every year as though a new 
asse^SDient list has been completed at the commence" 
ment of the oflioiHl year, 'which according to the dehni- 
tion in S. 3 (13) of the Act means the first day of April, 
The efTtct ot eub-e. (2) of S. 84 is that it is applicable 
both to an annual assessment list as well as to a revised 
ass^essment list prepared once in every four years; so 
that, an annual assessment liot or a revised aesessment* 
lisf becomes effective at ibo commencement of the 
official year, i.e., from April 1. [Para 15] 

The contention that i he assessment list does not be- 
come effective until it is made final, that is to say, until 
afier the objections are considered and amendments 
made ay contemplated by S 81 (3) (c) and after the re- 
sult of Hn appeal or a revision, if any, under 8. 110, is 
not correct. [Para 16] 

The liability to pay the tax arises independently of 
the objtctionR or of tbo disposal of the objectiooB and it 
is not as if that the plainnll is without a remedy. If 
bis ot)j(ctions arc upiield, it only means that be is enti- 
tled to a refund of the amount paid in excess : A. I. R. 
(8) 1921 Bora. 236. Expl. [Para 20] 

(b) Bombay Municipal Boroughs Act (XVlIl [18] 

01 1925), S, 58 (j) Rules under Rr, 6 and 7 — Rules 
are merely directory and not imperative: (1876) 

2 Q B. D. 199, lie), [Para 19] 

S, B. J athar ay\d R. B. Kotiual — for Appellant, 

B. A. Jaliagirdar — for Respondent. 

Dixit J. — The suit giving rise to these two 
appeals was filed under the following circum- 
etances. 

[2] Plaintiff 1 owns three bouses which are 
municipal Noe. 7717, 7724 and 7739 and which 
are situate within the limits of the Hubli Muni- 
cipality. As owner of these houses the plaintifif 
has to pay certain taxes, vi^. (i) house-tax, (2) 
general water tax and (3) sanitary cess. In res- 
pect of these taxes he was assessed for 1938-39 to 
pay rtspectively Rs. 10, Rs. 24 and Bs. 3-8-0 in 
all R3.37.8-a 

[3] It appears that the Municipality was in 

January 1939. superseded and under s. 219 (2) 
(b), Bombay Municipal Boroughs Act, 1926, an 
administrator was appointed. 

[ 4 ] On Slst Maich 1939, the Chief Officer of the 
municipal borough issued notice under Ss. 80 and 
81 of the Act Calling upon all persons interested 
in the new revised assessment list for 1939-40 to 
inspect it and to file objectons against the valua- 
tion or assessment on or before I6th May 1939. 
On 15th April 1939, plaintiff 1 received notice of 
the proposed increased and revised taxes. About 
ten thousand persons also received similar notices 
at about the same time. Upon an inspection of 
the new assessment-list plaintiff 1 noticed that 
the taxes ot his houses bad been increased. This 
too Lapiened in the case of other persons also, 
Plaintifl 1 lodged bis objections to the revised 
ase^Bsment and bo did others also. The plain- 
tiff’s objections were heard on 9th August 1939, 
and on I8tb August 1939, and in regard to the first 
bouse the revising authority reduced the assess- 
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ment to Rs. 10; in regard to the second house it 
was reduced to Rs. 29 and he confirmed the 
revised assessment in respect of the third bouse* 
Thereafter bills for payment of the above taxes 
were presented to the plaintiff on 29th September 
1939. On I8t.h October 1939, plaintiff 1 was inform- 
ed of the result of the hearing of bis objections 
which w’as that plaintiff' 1 had to pay Rs. 48-8-0 
which show'ed an increase of Rs. 11 over the pre- 
vious assessment. 

I 

[6] On 2 nd October 1939, plaintiff 1 sent to the 
defendant a notice under s. 206 of the Act and 
8. 80, Civjl P. 0., to which the defendant replied 
on Gth October 1939, saying that the assessment 
levied was legal. 

[6] On 13th December 1939, plaintiff 1 filed 
against the Administrator, Hubli Municipal 
Borough, the present suit for a declaration and 
injunction — declaration that the revised new 
assessment list and enhancement of taxes for the 
year 1039-40 were illegal, and injunction that de- 
fendant be restrained permanently from collect- 
ing illegally such taxes from the plaintiff and 
others on whose behalf the suit was brought. The 
plaintiff alleged that the action of the defendant 
in preparing the revised assessment list woe 
illegal and ultra vires and had contravened the 
provisions of the Act in not revising the same 
completely. lie also alleged that the defendant 
bad not complied with the provisions of the Act 
and the bye-laws made thereunder, that the 
notices issued by the Chief Officer under S3. 80 
and 81 of the Act w'ere illegal and that the 
assessment and enhancement were not made 
legally. In paragraph 10 of the plaint it was 
stated as follows : 

*‘Plaintifi sent notice to tbo defendant as rei^alred by 
law on 2nd October 1939, and defendant by bis letter 
dated Ctb October 1939, replied that the assessment was 
legal and that the plaintiff may go to the Court if ha is 
dissatisfied. Hence the plaintiff is forced to file this suit 
on bis own behalf and also on behalf of others similarly 
affected for a declaration that the revised assessment- 
list and enhanced taxes are illegal and also for injuno- 
tion restraining defendant from recovering the same 
from persons mentioned above.” 

Some time after the suit was filed plaintiff 1 
paid the amount of the taxes, 

[ 7 ] The defendant, by his written statement, 
contended that the assessment lists were com- 
pletely revised, that the revision was legal and 
intra vires, that no provisions of the Bombay 
Municipal Boroughs Act had been contravened, 
that the provisions of Ss. 80 and 81 of the Act 
bad been complied with, that the plaintiffs were 
bound to pay the enhanced taxes according to 
the list published on Slst March 1939, that the 
non-observance of any of the rules mentioned by 
the plaintiffs would not vitiate the assessment- 
lists nor bar the recovery of the taxes, that thci' 
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defendant being a public ofScer was entitled to 
a notice under S. 80, Civil P. C., that the notice 
given did not contain the necessary particulars 
and so was defective, that the suit was barred by 
limitation under S. 206 of the Act, that ail the 
properties being vested in His Majesty by rea. 
son of s. 219 of the Act, Government was a ne- 
cessary party and that as the interest of all the 
plaintiffs was not the same, a rfepresentalivesuit 
did not lie, 

[8] Upon these pleadings, the learned trial 
Judge raised several issues, some of vhich be 
tried as preliminary issues. His findings were 
that the notice given by the plaintiff complied 
with the requirements of S. 206 of the Act, that 
the suit was not barred by limitation under 
8. 206 of the Act, that the jurisdiction of the 
Court to try the suit was not barred by reason 
of S. 32, Bombay Civil Courts Act, that the 
Secretary of State was not a necessary party to 
the suit, that the notice given by plaintiff 1 was 
not available to plaititift's other than plaintiff 1, 
that the representative suit on behalf of the 
"other taxpayers whose taxes were enhanced” 
was not maintainable, that co-plaintiffs 2 to 
94 were not entitled to remain on record as plain- 
tiffs and that the value of the suit for calculating 
pleaders’ fees was Rs. 65. Accordingly, the learned 
trial Judge by bis judgment dated 20fch February 
1942, directed that the names of plaintifi’s 2 to 94 
should be struck off as they had not given the 
notices under S. 206 of the Act, that the suits 
should continue so far as it related to the indi- 
viduaHntereat of plaintiff 1 and that the suit 
should be heard on the remaining issues. 

[9] Thereafter, the learned trial Judge pro- 
ceeded to bear the suit with respect to the re- 
maining issues which he answered by saying that 
the procedure prescribed by the Municipal 
Boroughs Act in the rules and the bye-laws of the 
Municipality was not followed in the particulars 
mentioned in the plaint and that the enhance- 
ment of the assessment was vitiated thereby. 
In the result he passed in favour of plaintiff 1 
a decree declaring that the enhancement of Rs. 11 
in the three taxes, viz; (i) house-tax, (2) water 
rate and (3) sanitary cess in respect of the plain- 
Ufif’s three houses for the year I939.40*was illegal. 
He made a further order saying that in view of 
the declaration it was recommended that the 
Municipality should consider any application 
which the plaintiff might make for the refund of 
the amount of Rs. ii recovered from him for the 

year 1989-40. This order was made by him on 
3l8t March 1942. 

[10] Against that decree, the defendant filed 
in the District Court, Dharwar, Appeal Ko, 1S8 
of 1942 and plaintiffs i to 94 filed Appeal Ro. 
189 of 1942 in the same Court. The learned 
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First Class Subordinate Judge with appellate 
powers allowed the defendant’s appeal and dis- 
missed the plaintiff’s appeal, holding that tho 
enhancement of. Rs. 11 in respect of the taxes 
payable by plaintiff 1 in regard to the three 
houBtB was not illegal and that it was not open 
to plaintiff 1 to bring the suit under O. 1, R. 6, 
Civil P, 0., on behalf of the other tax-payers 
who had not given notices under 8. 206, Bombay 
Municipal Boroughs Apt. It is from these appel- 
late decrees that the present appeals have been 
brought. It may be mentioned that second ap- 
peal NO. 769 of 1943 has been brought by plain- 
tiff 1 in his individual capacity while Second 
Appeal NO. 770 of 1943 has been brought by him 
in his representative capacity. It may also be 
mentioned that the respondent to these appeals 
is the Chief Officer of the Hubli Municipality, 

[ 11 ] On these appeals, it has been argued that 
the municipality bad no right to recover for 
1939-40 the increased amount of faxes. It is said 
that the plaintifi’s liability is governed not by 
the preliminary list published under the provi- 
sions of S.80 and 8.81 (l) of the Act but the 
same is governed by the final list as would emerge 
in consequence of the amendments made in 
accordance with 8. 81 (3) (c) of the Act. It is 
aleo said that the defendant cannot recover the 
increased amount of the taxes determined at 
any time during the year, 

[ 12 ] In support of this contention, reliance is 
placed upon certain provisions of the Act and 
the rules framed thereunder. It is, therefore, 
necessary to turn to the material provisions of 
the Act. Section 3 (13) provides that *' ofiQcial 
year” shall mean the year commencing on the 
first day of April. Section 37 provides for the 
formation of a standing committee and defines 
its powers. Section 68 provides by cl, (j) that the 
Municipality shall mate rules not inconsistent 
with this Act and may from time to time alter oc 
rescind them, prescribing the taxes to be levied 
in the municipal borough for municipal pur- 
poses . . . and ‘the time at which and the mode 
in which such taxes, charges, payments, fees or 
rates shall be levied or recovered or be payable 
and the persons aurhorised to receive payment 
of the same , . . The subject of municipal taxa- 
tion is dealt with in Chap. 7. By 8. 73 the Muni- 
cipality is given power to impose certain taxes. 
Section 73, cl. (i) refers to the rate on buildings 
or lands or both situate within the Municipal 
Borough ; cl. (vii) refers to a special sanitary 
cetB and cl, (x) refers to a general water-rate. 
Under 8. 75 the Municipality before imposing 
taxes has to observe preliminary procedure aa 
laid down in that section. According to tbaS • 
procedure, the Municipality has to approve cer- 
tain rules prepared fpr the xHirposes of ol, (j) oS- 
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S. 58. According to S. 76, after the rules are sanc- 
tioned by Government they are required to be 
published by the Municipality in the manner as 
laid down in that section. It is after these for- 
malites are observed that one gets in S. 78 the 
mode in which an assessment-list is to be pre- 
pared. Section SO provides that when the assess- 
ment-list has been completed, the Chief OfiScer 
shall give public notice thereof and of the place 
where the list or a copy thereof may be inspected; 
and every person claiming to be either the owner 
or occupier of property included in the list, and 
any agent of such person, shall be at liberty to 
inspect the list and to make extracts therefrom 
without charge. According to S. 81 (l) the Chief 
Officer has at the time of the publication of the 
assessment-list under 3, 80 to give public notice of 
a date not less than one month after such publica- 
tion, before which objections to the valuation or 
assessment in such list shall be made. By sub- 
s. (2), it is provided that the objections to any 
such list shall, it the owner or occupier of such 
property desires to make an objection, be made 
by such owner or occupier or any agent of such 
owner or occupier to the standing committee 
before the time fixed in the aforesaid public 
notice, by application in writing, stating the 
grounds on which the valuation or assessment is 
disputed ; all applications so made shall be re- 
gistered in a book to be kept by the standing 
committee for the purpose. Sub-section (3) (a) 
and (b) of S. 81 then goes on to provide that the 
standing committee shall investigate and dis- 
pose of the objections and cause the result thereof 
to be noted in the book kept under sub-s. (2). 
Section 81 (3) (c) provides that the standing com- 
mittee, after allowing the applicant an opport- 
unity of being heard in person or by agent, shall 
cause any amendment necessary in accordance 
with such result to be made in the assessment- 
list. Sub-section (i) of S. 81 provides for auth- 
entication of the assessment-list and sub-s. (6) then 
goes on to provide that subject to such altera- 
tions as may be made therein under’the provisions 
of S. 82 and to the result of any appeal or revi- 
sion made under s. lio, the entries in the assess- 
ment-list so authenticated and deposited and the 
entries, if any, inserted in the said list under 
the provisions of S. 82 shall be accepted as con- 
clusive evidence. Sub- section (l) of s. 82 em- 
powers the standing committee to alter the 
assessment- list in respect of any property in the 
circumstances mentioned in that section. By 
3ub-s. (2) of s. 82, an objection made by any per- 
son interested in the alteration has to be dealt 
with in the manner laid down in S. 81 (2), and 
3. 82 (3) speaks of the effect of amendment. 

[131 Section 84 provides as follows : 

^‘[1) It sbaU not be necessary to prepare a new 
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assessment-list every year. Subject to the condition that 
every part of the assessment-list shall be completely 
revised not less than once in every four years, the Chief 
Officer may adopt the valuation and assessment con- 
tained in the list for any year, with such alterations as 
may be deemed necessary, for the year immediately 
following. 

(2) But the provisions of Ss. 80, 81 and 82 shall be 
applicable every year as if a new assessment-list had 
been completed at the commencement of the official 
year.” 

[14] Section 104, sub-s. (3) says that if the 
sum for wffiich any bill has been presented as 
aforesad is not paid at the municipal oflSce or to 
a person authorized by any rule in that behalf 
to receive such payments, within 15 days from 
the presentation thereof, the Chief Officer may 
cause to be served upon the person to whom 
such bill has been presented, a notice of demand in 
the form of Sch. 5 or to the like effect. Section 110 
provides for preferring appeals to Magistrates 
within 15 days next after service of notice of 
demand complained of. 

[15] Section 84 (l), the terms of which I have 
set out above, contemplates two things : (l) pre- 
paration of an assessment-list and (2) complete 
revision of an assessment-list once in every four 
years. Section 84 (2) shows that the provisions] 
of S3. 80, 81 and 82 are to be applied every year 
as though a new assessment-list has been com-; 
pleted at the commencement of the official year,! 
which according to the definition in S. 3 (13) of! 
the Act means the first day of April. In our 
opinion, the effect of sub-s. (2) of 8. 81 is that it 
is applicable both to an annual assessment-list 
as well as to a revised assessment-list prepared 
once in every four years ; so that, an annual 
assessment-list or a revised assessment-list be- 
comes effective at the commencement of the 
official year, i.e., from ist April. 

[16] It is contended that the assessment-list 
does not become effective until it is made final, 
that is to say, until after the objections are con- 
sidered and amendments made as contemplated 
by S, 81 (3) (c) and after the result of an appeal 
or a revision, if any, under S. lip. We are un- 
able to accept this contention. Section 82 (3) 
shows that although amendments are made in 
the course of the year they become effective from 
the commencement of the year. Section 32 refers 
to alterations made in consequence of the dis- 
covery of fraud, accident or mistake or in con- 
sequence of the completion of a building after 
the preparation of an assessment-list. In such a 
case the assessment-list becomes effective as 
though from the commencement of the official 
year. It is said that S. 81 refers only to an 
annual assessment-list and not to a revised 
assessment-list once in every four years and that 
although the annual assessment- list becomes 
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effective as if it had been completed at the com- 
mencement of the ofiScial year, the revised as- 
sessment-list does not become effective until the 
objections are heard, amendments made or the 
result of an appeal or a revision is known. We 
do not think that such a construction of S. 81 is 
justified. 

[17] It is said that w^hereas retrospective effect 
is contemplated by S. 82, no such effect is con- 
templated by S. 81, and it is, therefore, argued 
that it must be the intention of the Legislature 
that the revised assessment- list does not become 
effective until after the disposal of the objections 
or until after the result of an appeal or revision 
is known. We do not think that such a construc- 
tion is justified either. Sections 78, 79, 80 and 81 
deal with the procedure which is to be followed 
in regard to an assessment-list. Section 81 lays 
down the stages before an assessment is authen- 
ticated. Section 82 deals with a special subject 
and S. 81 deals generally with an annual assess- 
ment-list and a revised assessment-list once in 
every four years. The omission, therefore^, to 
make in s. 81 a provision similar to the one con- 
tained in s. 82 is not at all of any significance. 
The subject of an annual assessment-list or a 
revised assessment. list is dealt with in s. 84 and 
retrospective effect to an annual assessment-list 
or to a revised assessment-list is given by virtue 
of sub-s. ( 2 ) of s. 84. To hold that an assessment 
list is not effective from the commencement of 
the official year and that it will become effective 
only after the procedure laid down in s. 81 is 
followed, would involve many difficulties. It 
may be that a number of persona may prefer 
objections. It may also be that those objections 
may not be disposed of as expeditiously as pos- 
sible. Again, it may be that appeals may be 
preferred against notices of demand under s. 110 
and it may well be that those appeals may not 
be heard as expeditiously as possible. That is 
why it is enacted both in 8 . 82 (3) and S. 84 (2) 
that an assessment-list becomes effective as 
though from the commencement of the official 
year. If an assessment list as contemplated by 
8. 82 can become effective from the commence- 
ment of the year in which case too the provisions 
of S. 81 (2) are to be followed, it is difficult to 
see why in the case of revised assessment-list it 
should not be effective from the commencement 
of the official year in which case too the proce- 
dure laid down in s. 81 has also to be followed. 
In the one case the amendments may be few; in 
the other the amendments may be numerous. 
Sut there is no sound reason to suggest why 
whereas in the one case it should take effect 
from the commencement of the official year, in 
the other case it should not take effect also from 
the commencement of the official year. 
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[18] The learned^ advocate for the appellant 
has strongly relied upon a decision reported in 
Ambalal Sarabhai v. Ahmedabad Munici- 
palitij 23 Bom, B. B. 48 : (A. I. R. (8) 1921 Bom. 
236). In that case this Court was considering the 
effect of an assessment-list prepared under the 
provisions of the Bombay District Municipal 
Act, 1901. The tax which was the subject of dis- 
pute was the house and property tax which was 
levied by the Municipality of Ahmedabad for 
1911-12. The Municipality published the revised 
list of assessment on 24th April 1911, and the 
official year commenced on 1st April 1911. 
According to R. 74 of the rules framed by the 
Municipality certain dates were fixed in regard 
to the preparation of the assessment-list. Those 
dates were that on 1st February in every year 
the Chief Officer w^as to place before the manag- 
ing committee the return of all the houses sub- 
ject to the payment of the house and property 
tax, that the managing committee after adopting 
or amending the alterations prescribed was to 
notify to the house-owners before 1st March, that 
the objections to alterations were to be lodged 
before I5th March, and that the managing com- 
mittee after investigation was to communicate 
its decision to the owner or tenant before 1st 
April, when the payment of the tax was to be 
considered as due on that day. In spite of this 
rule, the Municipality gave to the plaintiff a 
notice of the proposed increase in the bouse and 
property tax on 20 th June 1911. Thereafter the 
plaintiff filed objections on 12th July 1911, which 
w'ere heard on 22nd December 1911, after which 
the tax was confirmed and a formal notice of 
demand was made on 27th Janizary 1912. The 
plaintiff paid the amount of the tax under pro- 
test and sued the Municipality for a declaration 
that the valuation made by the defendant of his 
properties was made against rules and w'as illegal. 
The trial Court decreed the plaintiff’s claim in 
part which was modified in appeal. On second 
appeal to this Court, it w'as held that the rule 
was binding equally upon the municipality and 
the house-owners; and that its non-compliance 
by the Municipality entitled the plaintiff, who 
was the house-owner, to recover what was levied 
from him by way of house and property tax in 
excess of what was payable by him at the begin- 
ning of the year. It is to be noted that in that 
case the Municipality had by R. 74 fixed certain 
dates, all before 1st April, on which date the tax 
was to be considered as due. It is also to be 
noted that the Municipality published the revis- 
ed list of assessment-list on 24th April 1911, which 
was after the commencement of the official year 
and after the date fixed by the rule as the date 
of payment. It is in reference to these facts and 
the rule in question that this Court w^as consi- 
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dering the quesfcion. At page Shah J, observed 
as follows: 

"The eflcct of the rule seema to me to bo that for the 
year 1911-12 the Municipality woiild be entitled to 
snob amount a3 is determined by the beginning of the 
year and not to any increase that may be determined 
at any time during the year. I am unable to agree with 
the lower appellate Court on this point. The question 
is not whether the levy of the tax is illegal apart from 
llule 74, but the question to my mind is as to wbat was 
due to the Municipality by the present plaintiff by way 
of house and property tax according to law. The rule 
distinctly indicates that the amount payable for the 
year is the amount tixed at the commencement of the 
year. Unless the increased amount was determined in 
the manner contemplated by lUiIe 74 the only amount 
that could be said to be duo by the owner for 1911-12 
was the amount which was fixed for the next preceding 
year. I do not ece anything unreasonable in this rule, 
and if it is consistent with the provisions of the present 
Act, I am of opinion that it should bo given effect to. 

If effect is given to it, it follows that the levy of the 
increased tux for the year 1011-12 was not justified." 

In considering the effect of s. 67 (2) which cor- 
responds to s. 84 (2) of the present Act, Shah J. 
further observed as follows (p. 53) : 

"On a careful consideration of the scheme of Ss. 63, 
64, 65, 66 and 67, it is clear that under sub-section (2) 
of B. 67 it is permissible to the Municipality to deal 
with the matters arising under Sa. 64, 66, 66 after 
the commencement of the official year in question. But 
there is nothing in the Act to show that the mattors 
intended to be dealt with under S. 65 must necessarily 
be dealt with after the commencement of the official 
year." 

It is true that there are certain observations in 
the judgment of Shah J., which seem to support 
the contention raised on behalf of the appellant, 
but on a careful examination of the facts of that 
case and bearing in mind the terms of the rule 
which was under consideration, we think, with 
respect, that the Court was justified in holding 
that the plaintiff was not liable to pay the 
amount of the increased tax. 

[19] We are next referred to the rules framed 
by the Municipality. According to R. 1, Ex. 74, 
the house-tax is payable in one instalment in 
advance in the beginning of every official year 
by the owners or their agents and in their 
absence by the occupants. According to R. 6 the 
managing committee or chief officer shall under 
8. 82 of the Act cause a bill for the rate due to 
be presented to the person liable for the payment 
of it at the commencement of each official year. 
These rules show that the plaintiff had to make 
payment in respect of the house- tax in April 
1939. In respect of the water tax Rule 6 (Ex. 76) 
provides that the water rate shall be payable in 
advance on 1st April in one instalment for the 
whole of the official year, no refund being allow- 
ed under any circumstances. This also shows 
that the water- tax is payable on the commence- 
ment of the official year. With regard to the 
sanitary cess the Buies are a title different. The 
material rules are 5, 6, 7 and 8, According to 
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E. 6 (Ex. 75) the tax becomes payable in the 
month of May. According to rule 7 an appeal 
against the levy of assessment of the general 
sanitary cess is to be made to the general com- 
mittee within one month from the publication of 
the assessment-list and the appeal is to be dis- 
posed of before the end of April. It is suggested in 
reference to the rules relating to the sanitary cess 
that the liability would arise only after the 
appeal is disposed of before the end of April. It 
is also suggested that since the tax is payable in 
the month of May, therefore, the same becomes 
due after the objections, if any, are disposed of. 
If the meaning of Rr. 6 and 7 is that the liabi-i 
lity to pay the lax does not arise on Isfc April, 
the rules are, in our view, ultra vires. But! 
these rules are in our opinion merely directory 
and not imperative : see The Queen v. Ingall 
(1876) 2 Q. B. D. 199 : {i6 B. J. M. O. 113). In 
that case the Court was considering the effect of 
the provisions of the Valuation (Metropolis) Act, 
1869. There was delay in making, depositing, 
transmitting, and approving the valuation list 
within the times prescribed by S. 42 of the Valua- 
tion (Metropolis) Act,. 1869, and the Court held 
that delay did not make it a nullity, for the pro- 
visions of that section were directory and not 
imperative. With regard to the construction of 
the Act this is what Lush J. said (p. 208) : 

"But we must, in construing the Act, sirikea balance 
between the inconvenienco of bolding the list to be null 
and void and the risk of allowing injury to be done by 
the delay in making the list; the former seems to me 
the greater evil, and therefore in my opinion we ought 
to hold the list to be valid." 

[20] In the present case the assessment-list 
was admittedly published on Slst March 1939. 
It may be that the plaintiff raised objections to 
the assessment and those objections were not 
considered until August, 1939. It may also be 
that it was not until I8th October 1939, that ho 
was informed of the result of the bearing of his 
objections. Even so, we are unable to hold that 
the plaintiff's liability would arise not on let 
April 1939, but that it would arise only when his 
objections are considered and disposed of, and 
after a final assessment-list is made. In our opi-| 
nion, the liability to pay the tax arises indepen-j 
dently of the objections or of the disposal ol the 
objections and it is not as if that the plaintiff is 
without a remedy. If bis objections are upheld, | 
it only means that he is entitled to a refund of' 
the amount paid in excess. We reject the plain- 
tiff's contention and hold that the claim of the 
defendant to recover the increaecd taxes payable 
by the plaintiff in regard to bis three houses was 
legal and justified. [His Lordship then dealt with 
the other contentions in the case and concluded :] 
The result of the above discussion is that the 
appellant fails except on the question of the 
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pleaders* fees. The decree of the lower appellate 
Court will, therefore, be varied to that extent. 
Subject to this variation, both the appeals fail 
and must be dismissed with costs. 

V.B.B, Decree varied. 
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ChagIia 0. J. AND Gajendragadkar j. 


P. V, Boo — Appellant v. Ahmed Ilaji 

Noormahomad Latiff — Respondent, 

0. C. J. Appeal No. 36 and Miec. No. 88 of 1948, 
Decided on 12th July 1948, from judgment of Bhag- 

wati J. 


(a) Government of India Act (1935), S. 59— Order 
expressed in name of Governor and duly authenti- 
cated as provided by rules framed under S. 59 — 
Court must asi^ume that order is executive order — 
party cannot challenge order as not being execu- 
tive order — Party can, however, challenge it on 
ground that certain provisions of law called for 
judicial and not executive order. 

As soon as an order is tendered and it is expressed 
in the name of the Governor and duly authenticated as 
provided by the rules framed under S. 59, it is not open 
to a Court of law to question the authenticity of the 
order to the extent that the order is the order of the 
Provincial Government. Ex facie, the order must be 
accepted and the Court must proceed on the assump- 
tion that the order is an executive order issued by. the 
Provincial Government. 

It is not open to a party to challenge a particular 
order which the Provincial Government chooses to issue 
as an executive ordpr, as being cot an executive order 
but some other order. Whether the Government is enti- 
tled In law to issue an executive order or not is entire- 
ly a different matter and fcj. 69 does not in any way 
take away the liberty of the subject to challenge orders 
of Government as being bad or invalid or ultra vires 
on the ground that certain provisions of law called for 
judicial orders and not executive orders, [Para 1] 

Annotation : (’46-Man.) Government of India Act 
1935, 8. 69, N. 1. 

(b) Letters Patent (Bom.). Cl. 15 — “Judgment” 
meaning of — Merits of question between parties 
must be affected by some right or liability being 
determined - Order purporting to be that of Pro- 
vincial Government — Order for attendance of de- 
ponent of affidavit for cross-examination held in 
circumstances of case, to be judgment. 

In order that an order of the Judge should be adjudg- 
ment” within the meaning of Cl. 15, it must affect the 
merits of the question between the parties by determin- 
ing some right or liability. [Para 2] 

Where an order purporting to be by the Provincial 
Government is issued and is duly authenticated as pro- 
vided by the rules under S. 69, Government of India 
Act 1935, the fact of its being an order by the Provin- 
cial Government cannot ba cljallenged in a Court of law 
under 8. 69 Government of India Act. Where in such 
a case, a petition is filed for the issue of a writ of cer- 
tiorari against the officer who has signed the order and 
it Is alleged that the order is not that of the Provincial 
Government but of the officer who has signed it, where 
further, the officer in question has filed an affidavit in 
support of his contention that the order is that of the 
Provincial Government and not of himself, and the 
Court Issues an mder for the personal attendance of 
the officer la Court for cross-examination, the order 
amounts to a “judgment.” It is an order passed under 


a misapprehension of the extent of its juriediotion by 
the Court. The order further decides on tbo merits 
of the question whether it is open to tbo Court not to 
accept the impugned order at its face value. It also de- 
termines the rights of the parties because the officer 
concerned has the right to have the petition dismissed 
against him inasmuch as the petition is not served on 
the proper party which made the order and he has a 
right to have the petition so dismissed on the strength 
of the order as it stands and as it is made: 9 Cal. 482 
(P. C.) and 4 Bom. L. R. 342, Applied. [Para 6J 

Annotation: {’44-Com.) Civil P.C ,L. P. Cl. 15, N. 2 
Pt 9. 

(c) Civil P. C. (1908), S. 151 — Court can never 
have inherent right to hear appeal unless law so 
expressly provides — Order passed by single Judge 
on original side not amounting to judgment withfn 
Cl. 15, Letters Patent —High Court has no inherent 
right to sit in appeal from that order — Letters 
Patent (Bom.), Cl. 15. 

Appeals are creatures of statutes and a Court can 
never have an inherent right to hear an appeal from 
another Court unless the law so expre?sly provides. 

Where an order passed by a single Judge on the ori- 
ginal side of the High Court does not amount to a 
judgment within the meaning of Cl. 15, Letters Patent 
the High Court has no inherent right to sit in appeal 
from that order even if the order is wrong and likely 
to do substantial injustice: A.I. R. (18) 1931 Bom. 193, 
Expl. [Para 2] 

Annotation ; (’44-Com.) Civil P. C., S. 151, N. 3, 
Pt. 5. 

(d) Precedents — Co-ordinate benches — Decision 
of one division bench is binding on a subsequent 
division bench of the same High Court, [Para 2j 

M. P. Amin Actnig Advocate General and O, N. 
J oshi — for Appellant. 

P. P. Khambatta and H, D, Banaji — 

for Respondent. 

Ghagla C. J. — This is an appeal from an 
order made by Bhagwati J. granting the ap- 
plication of the petitioner to order the atten- 
dance of Mr. P, V. Rao, for cross-examination 
under R. 180 of the High Court Rules. The 
facts briefly are these. An order for requisition 
was served on the petitioner under the Bombay 
Laud Requisition Ordinance No. 5 of 1947, and 
this order has been challenged by the petitioner 
and he has prayed for a writ of certiorari 
against Mr. P. V. Rao, The order is signed 
by Mr. P. V. Rao as Assistant Secretary to 
the Government of Bombay, Health and Local 
Government Department, but the order in 
terms says that the order is issued by the 
order of the Government of Bombay. Now, one 
of the contentions taken up by Mr. Rao is that 
the x>©tition is misconceived inasmuch as the 
order is made nob by him, Mr. Rao, but by the 
Government of Bombay, and as the i:)ebitioner 
seeks to have a writ of certiorari issued against 
him personally, the petition cannot succeed. On 
the petition, affidavits were made by the parties 
and Mr. Rao has made an affidavit setting out 
his contentions and alleging that the order in 
question is the order of the Government of 
Bombay and not his order. The petitioner then 
applied to the learned Judge that he should be 
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permitted to have the deponent, viz., Mr, Eao, 
cross-examined under R. 180 of the High Court 
Eules, And that rule is in these terms : 

“Upon any motion, petition or summons, evidence 
may be given by affidavit, but the Court or a Judge 
may, on the application of either party, order the atten- 
dance for cross-examination of the person making such 
affidavit.” 

The Advocate-General for the appellant and the 
respondent to the petition has contended that 
the order made by the learned Judge is in excess 
of his jurisdiction and that it was not open and 
competent to the learned Judge to question the 
order in view of the mandatory provisions of 
S. 69, Government of India Act. Now, S. 59, 
Government of India Act, provides that all exe- 
cutive action of the Government of a Province 
shall bo expressed to be taken in the name of 
the Governor. Therefore, if the Government of 
the Province acts at all and its acts are to be 
clothed in the form of an order, that order can 
only be issued in the name of the Governor, 
and sub-cl. (2) provides that orders and other 
instruments made and executed in the name of 
the Governor shall be authenticated in such 
manner as may be specified in the rules to be 
made by the Governor, and in this case it is not 
disputed that according to the rules framed the 
proper way of authenticating an order made by 
the Government of Bombay is for the Assistant 
Secretary to the Government to sign that order; 
and sub-cl. (2) further provides that the validity 
of an order or instrument which is so authenti-i 
cated shall not he called in question on the 
ground that it is not an order or instrument 
made or executed by the Governor. Therefore, 
as soon as the order is tendered and the order is 
expressed in the name of the Governor and duly 
authenticated as provided by the rules framed 
under s. 59, it is not open to a Court of law to 
question the authenticity of the order to the 
extent that the order is the order of the Govern- 
ment of Bombay. Ex facie the order must be 
accepted and the Court must proceed on the 
assumption that the order is an executive order 
issued by the Government of Bombay. What the 
learned Judge, with very great respect to him, 
has done is that he has permitted the petitioner 
to call the order in question by getting an order 
from the learned Judge that Mr. Eao should be 
put in the witness-box to he cross-examined for 
the purpose of ascertaining whether the order 
was made by the Government of Bombay or not. 
Now, the law provides that the only way of 
ascertaining whether a certain order was made 
by the Government of Bombay or not is as laid 
down in S. 69, Government of India Act. There 
is no other mode by which that fact can be 
ascertained. What the learned Judge has done 
is that he hag accepted the application of the 


petitioner whereby he wants to ascertain whether 
the order was in fact made by the Government 
of Bombay or not, by a method which the law 
does nob permit. There can be no doubt that 
that is the only reason why Mr. Eao is to be sub- 
mitted to cross-examination, because the learned 
Judge in his judgment in terms says : 

“I have come to the oonclusion that I should give the 
petitioners an opportunity of proving by cross-examina- 
tion of the respondent P. V. Bao that the orders com- 
plained of were not really the orders made by the 
Government of Bombay in exercise of the powers vested 
in them under the Ordinance No. 5 of 1947 but were 
orders really issued and passed by the respondent P. V. 
Rao purporting to do so in the name of the Government 
of Bombay.” 

It is to be noted that the petitioner in his peti- 
tion has not challenged that Mr. Eao in making 
the order was acting in his capacity as Assistant 
Secretary to the Government of Bombay. It is 
not suggested that the order was an order per- 
sonally made by Mr. Eao otherwise than in his 
capacity as Assistant Secretary to the Govern- 
ment of Bombay and therefore that particular 
question does not arise before us, Mr, Kham- 
batta has argued that it is the contention of the 
petitioner that the order made is not an execu- 
tive order but a judicial or a quasi- judicial order 
and for that purpose he is entitled to cross- 
examine Mr. Eao. That, in our opinion, is an 
entirely fallacious contention. Whether a parti- 
cular order is an executive order or not is to be 
determined according to the terms of that order. 
This order is purported to have been made under 
S. 59, Government of India Act. It is made in 
the name of the Governor, it is authenticated as 
provided by sub cl, (2), and therefore there can 
be no doubt that it is in pursuance of an execu- 
tive action that this order has been made. It 
was open to Mr. Khambatta to contend that thej 
orders to be made under the Eequisitioning Order 
have to be judicial orders and not executive 
orders, and inasmuch as this is an executive 
order it is a bad order. But that is something 
very different from challenging this order itself 
as not an executive order. It is not open to a 
party to challenge a particular order, which 
the Government of Bombay chooses to issue as 
an executive order, as being not an executive 
order but some other order. Whether the Gov- 
ernment of Bombay ^is entitled in law to issue 
an executive order or not is entirely a different 
matter, and S. 59 does not in any way take 
away the liberty of the subject to challenge orders 
of Government as being bad or invalid or ultva 
vives on the ground that certain provisions^ of 
law called for judicial orders and not executive 
orders. In our opinion, therefore, the learned 
Judge, with respect to him, was clearly in error 
in not accepting the order ex facie^ but permit- 
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ting the petitioner to go behind the order and to 
allow the petitioner to challenge the order and 
to call it in question contrary to the provisions 
of S. 59, sub-cl. (2), Government of India Act. 

[2] This appeal has raised a very important 
question, whatever might be said as to the merits 
of the order made by Bhagwati J. whether that 
order is subject to appeal. The order has been 
made by a learned Judge sitting on the Original 
Side and the question that falls to be determined 
is whether this order is a judgment within the 
meaning of cl. 15, Letters Patent. There is a 
long and checkered history as to the construc- 
tion of cl. 15, Letters Patent. But now our 
High Court has accepted the test applied by the 
Calcutta High Court, and in order that an order 
of the Judge should be a judgment within the 
meaning of cl. 16 it must affect the merits of the 
question between the parties by determining 
I some right or liability. The Advocate-General 
has asked us to go a step further and to hold 
that even though Bhagwati J.*s order may not 
be a judgment within the meaning of cl, 15, still 
if the order is wrong and likely to do substantial 
injustice, we have inherent right to sit in appeal 
from that order. We are unable to accept that 
argument. Appeals are creatures of statute and 
a Court can never have an inherent right to 
hear an appeal from another Court unless the 
law so expressly provides, just as a litigant has 
no right of appeal from a decision which he 
obtains from one Court to a higher Court unless 
the law expressly gives him that right. In sup- 
port of his argument Mr. Amin relied on a deci- 
sion of this Court in J atbhai Cursetjiv. Jerhai 
Ilormusjit 55 Bom. U6 ; (A. I. R. (18) 1931 Bom. 
193). That was a decision of Sir John Beaumont 
0. J, and Madgavkar J. and in that case the 
question arose as to who had the right to per- 
form the Navjote ceremony of a minor Parsi girl. 
The contending parties were the natural father 
and the maternal grandmother, and Wadia J. 
on a chamber summons held that the maternal 
grandmother was entitled to perform the cere- 
mony. When the appeal came before the Divi- 
sion Bench, a point was raised as to whether 
the appeal was competent, and Sir John Beaut 
mont at p. lie says that apart from cl. 15 , 
Letters Patent, the Court has inherent jurisdic- 
tion to hear an apjpeal in a matter of that sort 
affecting a ward of the Court. The learned Chief 
Justice thought that as the question was of a 
minor, even though the decision given by 
Wadia J. in Chambers may not fall under cl. 15 , 
still the Court had an inherent jurisdiction to 
bear an appeal from that order. With very great 
respect to the learned Chief Justice, we cannot 
accept that view of the matter. That decison 
would be binding on us because it is a decision 


of the Divisional Bench, but that decision is 
clearly explicable on the ground that the order 
made by Wadia J. finally determined the rights 
of the minor to have the Navjote ceremony per- 
formed by the maternal grandmother and not 
by the father. On that ground it is difficult to 
see why the decision of Wadia J. was not a 
judgment within the meaning of cl. 15. Madgav- 
kar J. also seems to have taken the same view 
as the view taken by the learned Chief Justice, 
and he says that the Court can, in its inherent 
jurisdiction and following the practice on the 
Original Side, consider the propriety of the order 
appealed against. With very great respect we do 
not know of any practice on the Original Side 
by which appeals are entertained because of any 
inherent jurisdiction that the Court has indepen- 
dently of cl. 15, Letters Patent. 

[3] Then Mr. Amin has relied on a decision 
of the Privy Council in Hurrish Cliunder 
Chowdhry v. Kali Smidari Dehia^ 10 I. A. 4 : 
(9 Cal. 482 r. c.). In that case the Privy Council 
had delivered a certain judgment in an appeal 
which came before it and the decree was sent 
down to the trial Court for execution, and under 
s. 610, corresponding to O, 45, R. 15, a petition 
was presented to Pontifex J. for execution of 
the decree passed by the Privy Council, and 
under sub-cl. (2) of that Order it was the 
duty of the Court to transmit the order of His 
Majesty in Council to the Court which passed 
the first decree appealed from or to such other 
Court as His Majesty in Council might direct, 
and the Court to which the order is so transmitted 
has to execute the decree of the Privy Council. 
Pontifex J. in that case refused to accede to the 
petition of the party in whose favour the judg- 
ment was delivered by the Privy Council and 
dismissed his application. The matter went in ap- 
peal and the question arose whether the appeal 
lay, A Full Bench of the Calcutta High Court 
considered the matter and the learned Chief 
Justice took the view that Pontifex J. was clearly 
wrong in not conforming to the mandatory pro- 
visions of O. 45, R. 15, but his act was ministe- 
rial, and in his opinion no appeal lay as the 
order that he had passed was not a judgment. 
The two other Judges took the contrary view. 
When the matter came before the Privy Council, 
they held that an appeal did lie. The Privy 
Council took the view that the decision of Pontifex 
J. was a judgment within the meaning of cl. 15 , 
Letters Patent, because according to them' 
Pontifex J. had in fact exercised a judicial dis- 
cretion and had come to a decision of great im- 
portance which, if it remained, would entirely 
conclude any rights of Kali Sundari (who was 
the party who was affected by the order of 
Pontifex J.) to an execution in the suit. Then 
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their Lordships go on to say that in their opinion 
Pontifex J. could not be said to have usurped the 
jurisdiction which be did not possess (p 17 ) : 

. but, if he bad, this would tiave been a valid 
f^TOund of appeal, and thev are urnble to agree with the 
Chief J uslice, that if a J udge of the Hi^h Court makea 
an order under a misapprehension to the extent of his 
jurisdiction, the High Court have no power of appeal,* 
or otherv.'ise, in sotting right such a miscarriage of 
justice.” 

With very great resi^ecfc to their Lordships of 
the Privy Council, this observation must be read, 
understood and appreciated in its own context. 
In the case which was before them, there can 
be no doubt that the judgment of Pontifex J, 
concluded the rights of parties infismuch as he 
dismissed the application for execution. Their 
Lordships of the Privy Council say that if a 
Judge misapprehends the extent of his jurisdic. 
tion and makes an order, that order would be 
subject to appeal. But we assume looking to the 
facts of the case which was before them, that in 
misapprehending the extent of his jurisdiction 
the Judge must decide something which concludes 
the rights of parties. If in misapprehending the 
extent of his jurisdiction he passes an order 
which is merely procedural in character or in- 
ferlocutory, without hnally determining the rights 
of parties, it could not be said that that order 
would be a judgment within the meaning of Cl. 16, 
Letters Patent. 


[ 4 ] The Privy Council case was considered by 
a Divisional Bench of this Court in Secretary of 
State v. J changir,^ Bom L. B. 341i. In that case 
Starling J. made an order in a suit, in which 
the Secretary of State was a party, ordering the 
Secretary of State to make a further and better 
affidavit of documents and disclosing certain 
documents. Now, among the documents which 
Starling J .had ordered to be disclosed were three 
documents in respect of which the Secretary of 
State claimed privilege, and the effect of the 
order of Starling J. was that not only the Secre- 
tary of State had to make an affidavit of docu- 
ments but he had to disclose them. The Secretary 
of State appealed and it was contended by the 
opponent that the order of Starling J. was not 
appealable as it was not a judgment within the 
meaning of cl. 16. Letters Patent, and the Bench 
consisting of Candy and Chandavarkar J J. took 
the view that an appeal lay. Now turning to the 
judgment of Candy J., it is clear that the view 
that the learned Judge took was that the effect 

of Starling J.*8 order was to deprive the Secretary 
of State from claiming the privilege as to the 
three documents. If Starling J. had stopped at 
merely ordering an affidavit of documents with- 
out compelling the Secretary of State to disclose 
the documents, the question of privilege would 
not have been finally determined. But inasmuch 


as Starling J. also-ordered the disclosure of doou* 
ments, the point was concluded and the right of 
the Secretary of State to claim privilege was 
finally determined, and Candy J. (p. 349) says : 

“If Mr. Starling intended that all documents to be 
dialosed in defendant’s affidavit as also all documents 
mentioned in the list annexed to the written statement 
must be open to the plaintiff’s full and free inspection 
whether any of such documentg are privileged or not and 
with 'Ut any opportunity being given tp the Court of 
considering whether such privilege exists or not, then 
we have no doubt that euch an order was passed under 
a misapprehension of the extent of the Judge’s jurUdio* 
tion and that wo have the power to set it right.” 

[5j Now, applying this principle, both as laid 
down in the Privy Council case and as followedj 
in Secretary of State v. J ehangir, (4 Bom. L. R. 
342), to the facts of this case, there can be no 
doubt that the learned Judge has misapprehended! 
the extent of his jurisdiction. His misapprehen-j 
Sion lies in this that he takes the view that it is 
open to him to question or challenge the order 
made by Government and to consider whether 
it is an order made by the Government of 
Bombay or not. The next question is whether 
having misapprehended the extent of his jurisdic- 
tion he has made an order which affects the 
merits of the question between the parties by 
determining some right or liability. Now, Mr. 
Eao has contended that the petition is miscon- 
ceived because he has not made the order, bub 
the Government of Bombay has, and in support 
of his contention he has put forward the order 
and he says that on the face of the order it must 
be decided that it is the Government of Bombay 


from whom the order has emanated and not 
from him. The learned Judge in making the 
order under R. 180 has decided on the merits of 
this question that it is open to him not to accept 
the order at its face value. It also determines 
the tights of the parties because the right of Mr. 
Rao is to have the petition dismissed against him 
inasmuch as the petition is not served on the 
proper party which made the order and he has 
a right to have that petition dismissed on the 
strength of the order as it stands and as it is made. 
The learned Judge has determined his right 
against him by taking the view that the question 
whether it was he or the Government that mode 
the order must be determined nob by referring 
to the order itself, not by-considering the terms 
of the order, but aliunde by having oral testimony 
led by Mr. Rao who has authenticated the docu- 
ment. Therefore, without extending the principles 
which have so far governed our Court in con- 
struing cl. 15, Letters Patent, we are of the 
opinion that the order made by Bhagwati J. does 
constitute a judgment within the meaning of| 
that clause and the order is appealable. As we^ 
have already said, on merits very little can bo 
said. Section 69 is clear in its terms; its provisions 
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are mandatory. The Courts are precluded from 
allowing the orders made by Government to be 
called in question, and with very great respect 
the learned Judge has done what the statute 
say he should not do. 

[6] We, therefore, set aside the order made 
by the learned Judge. The appeal is, therefore, 
allowed with costs including costs reserved.* 

[7] CGrtidoate granted under S. 205, Govern- 
ment of India Act. 

G.M.J. Appeal allowed. 

A. I, R. (36) 1949 Bombay 129 [C. N. 39.] 

FULL BENCH 

Chagla C. J., Bavdekar and Dixit JJ. 

Padavisi Premchand and others — Appli- 
cants V. Laxman Vishnu Leshpande and 
others — Opponents^ 

Civil Revn. Appln. No. 170 of 1948, Decided on 3rd 
February 1948, from order of Asst. Judge, Thana, in 
Appeal No. 136 of 1943. 

Provincial Insolvency Act (1920), S. 4 _ Cases 
not falling under S. 53 ~ Insolvency Court has 
jurisdiction under S. 4 to decide question of 
title affecting strangers — Transfer by insolvent 
alleged to be nominal and fictitious — Transaction 
does not fall under S. 53 — Insolvency Court can 
under S. 4 decide whether transfer was really ficti- 
tious and nomial — If it finds it to be real, it falls 
under S. 53 and cannot be avoided if it had been 
entered into beyond period mentioned therein. 

Under S. 4 the Insolvency Court has jurisdiction to 
decide questions of title affecting strangers in cases 
which ate not covered by S. 53. [Para 7] 

^ Nominal and Bctitious transfers do cot fall under-S. 53. 

Such, transfers are void at the inception and are not void~ 

able. Where, therefore, the receiver alleges that certain 
transfers made by the insolvent beyond two years prior 
to the date of the insolvency petition v/ere nominal and 
fictitious, the Insolvency Court bag jurisdiction under 
S. 4 to decide whether the transactions were nominal 
and fictitious. [Para 6] 

If they are found to be real transactions althou^^h 
voluntary, they would then fall within the ambit 'of 
S. 53 but having been entered into beyond the period 
mentioned in S. 53 cannot be avoided by the receiver*. 
A. I. R. (22) 1935 Com. 316, Approved. [Paras 6] 

Where the lower Courts have rightly exercised dis- 
cretion to try the issue the High Court would not inter- 
fere with the discretion. [Para 9] 

S. A. Desai and A. G, Desai — for Applicants. 

S. M. Shah and B. M. Shah — for Opponents. 

[Edit^ial Note— .Vara 4 of the judgment says that the 
transaction (if held to be real) “not having been challeng- 
ed within the period required” by S. 53 could not be avoid- 
ed by the receiver in insolvency. This is a verble 
inaccuracy. Under 8. 63 there is no question of the tran- 
saction being ‘challenged” within any period. The period 

of two yeara mentioned in the section relates to the period 

within which the adjudication as insolvent takes place 

after the transaction was entered into. So, the date of 

the insolvency is the material date and not the date on 
which the receiver challenges the transaction.] 

Chagla C» J, — Oug KGshavji Manckohand 
was adjudicated an insolvent on a petition pre- 
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aented by hia creditora on 24th August 1940. 
Subsequently the receiver in the insolvency filed 
three applications for setting aside three deeda 
of transfer dated 25th January 1935, sofch Janu- 
ary 1935, and 30th March 1932. These transfer 
deeds were, one in favour of his son Harkisson- 
das Eeshavji, the second for the education and 
marriages of his daughters and for the mainten- 
ance and residence of the insolvent himself and 

third again for the benefit of Lis son Harkisson- 
das. 

[2] In the trial Court an issue was raised 
whether the Court bad jurisdiction on its insol- 
vency side to set aside these deeds of transfer. 
The learned Judge took the view that s. 53 , In- 
solvency Act, did not apply to the case as the 
deeds of transfer were made more than two 
years before the date of the insolvency petition, 
but be held that the Court bad jurisdiction 
under 8, 4 of tbe Act. An appeal was preferred 
to tbe Disirict Court, and the learned Assistant 
Judge, Tnana, dismissed the appeal. In second 
appeal, on tbe arguments advanced before me, I 
felt some doubt as to whether the view taken 

to the powers of the insolvency Court by a Div 
Sion Bench of this Court in Paoji Pandarkar 
V. Bawachekar.Zl Lorn. L. R. 47S:(A. i. r, ( 2 - 2 i 
1935 Pom. Sic) was the correct view, and on 
that the matter was referred to a Full Bench 
and it has now come before us. 

[3] Section 53, Insolvency Act. enables the re- 
ceiver in insolvency to avoid voluntary trans- 
fers. If a transfer is made which is not in good 
faith and not for valuable consideration unless 
it is made before and in consideration of mar- 
riage and if it is made within two years of the 
presentation of the insolvency petition, then it 
can be avoioed by the reccivor in insolvency. Tc 
is important to note that the transfers when 
they were made by the insolvent were valid 
transfers. Under ordinary law, it is open zo a 
person to make a voluntary transfer. He can 
make a gift or he can pass a valid title by exe- 
cuting a deed of transfer without takin^^ any 
consideration for the transfer. But s. 53 pro- 
vides that these transfers although valid can be 
challenged at tbe option of the receiver in insol 
vency provided the conditions laid down in that 
section are satisfied, viz.,' that the transfer must 
be made within two years of the date of the pre 
aentation of the petition. If the transfer was 
made anterior to that date, then it is not sub. 

jeot to the challenge of the receiver in insol 
vency. 

[4] Mr. Desai for the appellants has contend- 
ed that these three transfers were executed lono^ 
before two years of the date of the presentation 
of the insolvency petition and according to Mr. 
Desai these transfers fall within the ambit of 
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S. 63 and therefore it is not open to the receiver 
m solvency to challenge these transactions in the 
insolvency Court. The jurisdiction of the insol- 
venoy Court to consider question of title is con- 
ferred by S. i of the Act, which lays down that 
subject to the provisions of the Act, the Court 
has full i^ower to decide all questions whether 
of title or priority or of any nature whatsoever, 
and whether involving matters of law or of fact, 
which may arise in any case of insolvency com- 
ing within the cognizance of the Court, or 
which the Court may deem it expedient or neces- 
sary to decide for the purpose of doing complete 
justice or making a complete distribution of 
property in any such case. 

[5] It is perfectly true that s. 4 is merely de- 
claratory of the jurisdiction of the insolvency 
Court. It does nob declare any sub.-tantive law 
and s. 4, as its very terms indicate, has to be 
read subject to the other provisions of the Insol- 
vency Act. Therefore, Mr. Desai is right when 
he says that if a transaction falls within the 
ambit of 8. 53, then it can only be challenged 
provided the conditions laid down in that sec- 
tion are satisfied. It would then not be open to 
the Receiver to say that although the transac- 
tion falls under S. 53 and be could not challenge 
it under 8.53 because he could not satisfy the 
conditions, he would fall back upon S. 4 and 
invoke the wider jurisdiction conferred by that 
section. But the question we have to consider is 
whether all transfers made by an insolvent 
which are to bo challenged necessarily fall under 
b. 53 of the Act. 

[G] In this particular case the Receiver chal- 
lenged these three deeds of transfer on the 
ground that they were nominal and fictitious 
transactions and that they were not intended to 
transfer the real interest of the insolvent in the 
properties. Therefore, on the allegation of the 
Receiver no title passed under these deeds of 
transfer to the transferee. These transactions 
were not voidable but they were void. These 
transactions were not valid in their inception 
and at no time did they transfer any title to 
the transferee. In our opinion transactions 
which are challenged on the ground of their 
being fictitious or nominal do not fall within 
the ambit of S. 53. If they do not fall within 
the ambit of s. 53, then s. 4 is wide enough to 
confer upon the insolvency Court jurisdiction to 
decide whether these transactions were in fact 
nominal or fictitious. Unfortunately the trial 
Court did not raise the issue in the proper form. 
The issue it raised was : Has the Court jurisdic- 
tion on its insolvency side to set aside the 
trusts created ? If the transaction is fictitious or 
nominal, it is not necessary to set it aside. It is 
not necessary to avoid it. It was void ah initio 


and all that the Receiver in insolvency might- 
want is a mere declaration that in fact those 
transactions were void and of no effect. There- 
fore the issue that the trial Court should have 
considered and should have tried was whe- 
ther these three transactions challenged by 
the Receiver were nominal and fictitious as 
alleged by him. If they were nominal and 
fictitious, then they did not fall within the 
ambit of s. 53 and could be declared to be void 
under S.4, Insolvency Act. If they were not 
fictitious and not nominal and they were real 
transactions although voluntary, then they would 
fall within the ambit of S. 53 and not having 
been challenged w’ibhin the period required by 
that section could not be avoided by the Receiver 
in insolvency. The learned District Judge tookf 
the right view of the case and held that the trial 
Court bad yet to find whether these transfers 
were real or fictitious, and it also took the view 
that if ultimately they were found to be fictitious, 
then the trial Court had jurisdiction beyond all. 
question. 

[ 7 ] The position with regard to the law on' 
the subject is this. Under the Provincial Insol- 
vency Act as it was enacted in 1907 there was 
no section corresponding to s. 4. That section 
was incorporated in the statute by Act V [5] of 
1920. There was a conflict of view between the 
Allahabad High Court and the Calcutta High 
Court whether the Court had jurisdiction to ad- 
judicate on titles affecting strangers with regard 
to transactions which were challenged on the 
ground that they were fictitious and nominal. 
The Allahabad High Court took the view that 
the Court bad jurisdiction and the Calcutta 
High Court took the view that the Court had no 
jurisdiction: see judgment of Sulaiman J. in 
Ilari Cliand Rai v. Moti Ram, 48 ALL. 414 at 
p. 417 : (A. I. R, (13) 192G ALL. 470). Thereupon 
the Legislature enacted 8,4, Insolvency Act, 
and it seems to us that after the enactment of, 
that section there can be no doubt as to the, 
jurisdiction of the Court to decide questions of| 
title affecting strangers in cases which are not^ 
covered by S.53 of the Act. It is also important 
to note that the language of S. 4 is much wider 
than the language of S. 7, Presidency-towns In- 
solvency Act and also S. 105 of the English Act 
of 1914. Neither the English Act nor the Presi- 
dency-towns Insolvency Act refers to title in the 
corresponding sections. Both these sections deal 
merely with the question of priority- It is only 
the Provincial Insolvency Act which in terms 
confers upon the Court jurisdiction not only to 
consider questions of priority but also questions 
of title. This was - the view taken by this Court 
in Raoji Pandarkar v. Batoachekar, 37 Bom. 

L. R. 478 : (A. I, R. (22) 1935 Bom. 316). Murphy 
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and Bailee JJ. were dealing with a case of a 
sham and colourable transaction and they held 
that the Provincial Insolvency Court had juris- 
diction to deal with such a transaction under 
S, 4 irrespective of s. 53, Insolvency Act, and 
Murphy J. at p, 481 says that there is a con- 
sensus of judicial opinion in favour of the view 
that the Court has jurisdiction to deal with such 
transactions under S. 4, That was as long ago as 


1935, and since 1935, if anything, that consensus 
has grown against the view put forward by Mr. 
Desai and in support of the view of this Court. 


[8] Our attention has been drawn to the 
decision of the Allahabad High Court, Anxoar 
Khan v. Muhammad Khan, 51 ALL. 550 : 
(a. I. R. (16) 1929 ALL, 105 F.B.), the decision of 
the Calcutta High Court in Shree Shree Radha^ 


hruhna Thakur v The Official Receiver, 59 
cal. 1135 : (A. I. R. (19) 1932 Cal. G42) of the 
Patna High Court in Bisesioar Ghaudhuri v. 
Kanhai Singh, 11 Pat. 9 : (A. I. R. (i9) 1932 
pat. 129) of the Nagpur High Court in G. N, 
Godbole v. Mt, Nani Bai, a. i. r. (25) 1938 


Nag 646 ; (l l, r, (1940) Nag. 293} and of tho 
Lahore High Court in Budha Mai v. Official 
Receiver, a. i r. (i 7) 1930 Lah. 122 all the High 
Courts taking the same view as taken by this 
Court. The only solitary exception, with respect, 
is the Lucknow Chief Court which takes a con- 
trary view in Amjad Ali v.Nand LalTandon, 
A, I, R, (17) 1930 Oudh 314 : (5 Luck, 742). In Our 

opinion, therefore/ Pandarkar v. Baiva- 

chekar, 37 Bom. L. r. 478 ; (A. I. R. (22) 1935 


Bom 316) was rightly decided and the Court 
has jurisdiction to try the question whether 
these three transfer deeds were fictitious and 
nominal as alleged by the Receiver. 


[9] Mr. Desai has impressed upon us the 
point of view that a stranger should not be 
compelled to submit to the jurisdiction of the 
insolvency Court unless he consents so to do. 
Section 4 merely confers power upon the Court 
to decide questions of title affecting strangers. 
It is left to the discretion of the Court whether 
it should bo done or not. In this case both the 
lower Courts have exercised the discretion in 
favour of deciding this question of title in which 
strangers to the insolvency are interested, and 
we see no reason why we should interfere with 
ithe discretion exercised by the lower Courts, the 
more so when the aUegation of the Receiver is 
that all these three transfer deeds were intended 
by the insolvent as a screen against his creditors 
j ^ominalJy he was benefiting not any out- 
aider but his own relations, being his son, wife 
and daughter. We therefore agree with the 
learned Assistant Judge that the trial Court 
should try the issue whether the transfers are 
real or fictitious. If the trial Court comes to the 


conclusion that they are nominal and fictitious 
as alleged by the Receiver, then it should pro- 
ceed to give the declaration that the Receiver 
asked the Court to do. If. on the other hand, 
the Court comes to the conclusion that the trans- 
fers are not nominal or fictitious but they were 
real transactions although voluntary in their 
nature then it would be the duty of the Court 
to decide that they fall under s. 53. and not 
having been challenged within two years of the 
date of the presentation of the insolvency peti- 
tion, the application of the Receiver would fail. 

[ 10 ] We therefore dismiss the application with 
costs 

^ ^ • Beri.^ion dismissed. 
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Chagla 0. J. AND Gajendragadkar j. 
D. N. Cooper and another— Defendants 
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Appellants v. Shiavax Cowasji Cambata and 
another — Plaintiffs — Respondents. 

0. C J. Appeal No. 10 of 1948, Decided ou 19th July 
1948, from judgment of Dosai J. 

(a) Bombay Rents, Hotel Rates and Lodging 
House Rates (Control) Act (VII [7] of 1944), Ss 9 

Scope — Sanctity ol contracts between 
landlord and tenant not interfered with by sections 
— Lease prohibiting subletting without previous 

consent of landlord — Condition broken by tenant 

Tenant not protected under S. 9. 

A Court of Law would not permit the sanctity of 
obligations or of contracts to be interfered with unless 
the statute in express terms permits a violation of that 
-sanctity. Not only there are no such express terms in 
b. 10 but in S. 9 the sanctity of contract between the 
landlord and the tenant is fully respected and given 
eHect to. Hence where a lease provides that tho tenant 
shall not sub-let without the previous consent of the 
l^or and the tenant ^ub-lets in breach of the condition 
of the tenancy the tenant is not protected under S. 9 
and 13 liable to be ejected. [Paras 4 and 8] 

(b) Bombay Rents, Hotel Rates and Lodging 
House Rates (Control) Act (VII [7] cf 1944) bs I 
and 10 — Scope — S. 10 does not override S 9 

S. 10 does not deal with contracts between landlord 
and tenant as regards sub-letting _ S. 10 restricts 

‘’y laid down in 

S. 108 (j), T. P. Act — Tenant prohibited by lease 
deed from sub-letting — S. 9 and not S. 10 applies. 

When there are two sections in the statute, the Court 
must try to reconcile both the sections, unless a subse- 
quent section in terms provides that what is contained 
in that section is to operate as a proviso to the earlier 
se 'tion or It IS to be considered as overriding the pro- 
Visions of the earlier section. ^ 

Section 10 does not state that what is contained in 
that seotton is to operate notwithstanding what is con- 
tained in S. 9. Therefore, the only way to reconcile S. 9 
and fa. 10 13 to hold that S. 10 does not deal with con- 
tracts between the landlord and tenant as regards sub- 

heiweon ih “‘i ^ ^ obtains 

between the landlord and tho tenant and provides for a 
tenant being able to sublet only on certain terms even 
though those terms may be different from or contrary 
to the law regulating the relations of landlord and 
tenant. Section 10 thus restricts the right of the tenant 
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to sub-let under S, 108 (j), Transfer of Property Act. 
The expression 'notwithstanding any law to the con- 
trary* cannot be read to mean also notwithstanding any 
contract to the contrary. Hence, where a tenant is pro- 
hibited from sub-letting under the terms of the lease 
deed, S. 10 does not give him that right. Section 9 
applies to such a case. Observations in O. 0. J. Suit No. 
537 of 1944, O. C. J. Suit No. 1983 of 1945 and Civil 
Revn, Appln, No. 109 of 1946 held obiter.; 0. C. J. Suit 
No. 965 of 1944, Disting. [Paras 4 and 7] 

(c) Interpretation of Statutes — Court to carry out 
object of Legislature if possible — Legislature failing 
to carry out its object by giving proper expression 
to it — Court not to violate canons of construction 
in giving effect to supposed object of Legislature. 

Courts must try to help and not deter the Legislature 
from carrying out its object so long as it is possible to 
do so. But if the Legistature fails to carry out its object 
by giving proper expression to it by using adequate 
language for the purpose, the Court cannot violate the 
canons of construction merely for the purpose of assist- 
ing the Legislature for a supposed object which it might 
have. [Para 5] 

Annotation:- - ('44-Com.) C. P. C. Pro. N. 7 pt. 11. 

*1/. P. Amin, Acting Advocate-General^ M. li. Parpia 
and S. T. Karani -for Appellants. 

L. Manehsha and K. J. Khandalavala 

— for Respondents, 

Chagla C. J. — This ig an appeal from the 
judgment of Desai J., and the question that 
arises for determination is whether the plaintiffs 
who are the landlords are entitled to eject their 
tenants, the defendants. The defendants were the 
monthly tenants of the plaintiff's and on 23rd 
July 1947, they sub-let their tenement. The plain- 
tiffs gave a notice to the defendants terminating 
the tenancy, 

[2] The first contention that has been raised 
by Mr. Parpia on behalf of the tenants is that 
the notice to terminate was not a valid notice 
inasmuch as only a month’s notice was given, 
whereas the agreement between the parties requir- 
ed that the notice should be of two months’ 
duration. The agreement between the parties 
provides that the lessors shall let to the lessees 
the tenement in question for their use and occu- 
pation on a monthly tenancy, and then states 
the rent which hag got to be paid. Clause 9 of the 
lease provides that either party desiring to ter- 
minate the tenancy at or after the expiration of 
the aforesaid period was to give two months’ 
previous notice ending with the calendar month. 
Now, it is clear that this particular clause was 
intended to operate only if the tenancy was for 
a fixed period. The agreement to lease is in a 
printed form, and the print with regard to cl. 1 
which sets out the period of the tenancy and the 
rent clearly shows that a tenancy for a fixed 
period was intended and the blank was to be 
filled in to show what was the period of the 
tenancy. As this particular tenancy was a month- 
ly tenancy, the print in cl. 1 is struck off and a 
typed statement is incorporated which states that 
the tenancy between the parties is not a ten- 


ancy for a fixed period, but a monthly tenancy. 
It is, therefore, clear that cl. 9 was abrogated as 
soon as the parties agreed that the tenancy was 
to be a monthly tenancy. It is impossible to con- 
tend that although the tenancy was a monthly 
tenancy, the notice that was to be given was a 
notice of two months. The very definition of a 
monthly tenancy is that it is a tenancy for an 
indeterminate period which can be determined 
by a month’s notice. 

[3] But the more substantial point which has 
been urged both by Mr. Parpia and by the 
Advocate-General is whether the tenant conti- 
nues to be protected under the Bombay Eent 
Restriction Act, and whether Desai J. was in 
error when he passed a decree for ejectment 
against the tenants. One of the terms of the 
tenancy agreement is that the lessee shall not 
sub-let or part with the possession of the demis- 
ed premises or any part thereof to any other 
party or parties without the previous written 
consent of the lessors and subject to all the 
covenants and conditions contained in the agree- 
ment. Now, it is not disputed in this case that 
the tenants have sub-let their premises without 
the previous written consent of the landlords, 
and Desai J. held that in doing so the tenants 
had failed to perform the conditions of their 
tenancy, and, therefore, they were not protected 
under S. 9 of Act Vll [7] of 1944. As against 
this, the Advocate-General contends that under 
S. 10 the tenant is entitled to sub-let, notwith- 
standing the fact that the tenancy agreement 
does not permit him to do so without the previous 
consent of the landlord, and that an additional 
right is given to the tenant, the exercise of which 
protects him from ejectment, although in doing 
so he may commit a breach of the tenancy 
agreement. Now, S, 10 permits a tenant to sub- let 
any portion of his premises to a sub-tenant 
provided he satisfies two conditions : He must 
forthwith intimate in writing to his landlord the 
fact of his having so sub-let the premises and 
also he must inform the landlord as. to the rent 
at which the premises have been sub-let. And 
this right is given to the tenant notwithstanding 
anything to the contrary in any law for the 
time being in force. The law with regard to sub- 
letting is contained in S. 108, T. P. Act, and that 
section deals with the rights and liabilities of 
lessor and lessee and in sub-cl. (j) the lessee is 
given the right to transfer absolutely or by way 
of mortgage or sub-lease the whole or any part 
of his interest in the property, and any transferee 
of such interest or part may again transfer it. 
Now, it is to be noted that the right given to the 
lessee under sub-cl. (j) is an unrestricted right.! 

It is not conditioned by either the lessee bavingj 
to inform the lessor that he has sub let thel 
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premises or the rent at which he has done so. 
But the whole of s. 108 is subject to this impor- 
tant proviso that S. 108 only applies provided 
there is no contract or local usage to the contrary, 
which means that the law as embodied in s. 108 
applies to lessors and lessees unless they choose 
to make their own law, as it were, and embody 
it in their own personal contract. If the lessor 
and lessee choose to make a contract and lay 
down their rights and obligations, then s. 103 
says that the law incorporated in S. 108 shall 
not apply to the lessor and lessee, but what will 
apply to them is their own contract and they 
would be governed by the conditions of that con- 
tract. 

[4] Now, the Advocate-General urges that 
8. 10 gives the right to a tenant to sub-let even 
though in the contract between him and his 
landlord such a right is not given to him. In 
other words, according to the Advocate-General 
S. 10 deals with not only the law as embodied in 
S. 108 but also with a contract arrived at bet- 
ween the landlord and the tenant. According to 
him, we must read S. 10 to mean not only ‘not- 
withstanding anything to the contrary in any 
law for the time being in force’ but also ‘not- 
withstanding anything to the contrary in any 
jcontract between the parties.’ ISow, it is a funda- 
mental canon of construction that a Court of 
Law would not permit the sanctity of obligations 
jOr of contracts to be interfered with unless the 
^statute in express terms permits a violation of 
ithat sanctity. In the case before us, not only 
jthere are no express words in 8. 10, but what is 
important and significant is that in s. 9 the 
sanctity of contract between the landlord and 
the tenant is fully respected and given effect to. 
Because the very basis of the tenant’s protection 
under s. 9 (l) is that he must paj^ rent to the 
full extent allowable by the Act and he must 
perform the other conditions of his tenancy. If 
one of the conditions of the tenancy is that he 
shall not sub-let without the previous consent of 
the landlord, then 8. 9 (l) says that the tenant 
must perform that condition if he wishes to 
avail himself of the protection given to him 
under that sub-section. Now, according to the 
Advocate.General, B. 10 overrides S 9, and in 
effect lays down that it is open to the tenant to 
violate at least one term of his tenancy. The 
Advocate-General concedes that there is a repugn- 
ancy as between s. 9 and S. 10, and he is driven 
to the position that the only way that repugnancy 
can bo reconciled is by giving to 8. 10 the effect 
of overriding 8. 9 at least in one material parti- 
cular, In our opinion, that is not the proper way 
to construe Ss. 9 and 10 . Again, the ordinary 
(Canon of construction is that when there are two 
•sections in the statute, the Court must try and 


reconcile both the sections, unless a subsequent' 
section in terms provides that what is contained' 
in that section is to operate as a proviso to the 
earlier section or it is to be considered as over- 
riding the provisions of the earlier section. 
Section lo does not state that what is contained 
in that section is to operate notwithstanding 
what is contained in s. 9, and, therefore, the 
only way to reconcile ss. 9 and 10 is that S. lo 
does not deal with contracts between the parties 
at all. It only deals with the law as it obtains 
between the landlord and tenant, and provides 
for a tenant being able to sub-let only on certain 
terms even though those terms may be different 
from or contrary to the law regulating the 
relations of landlord and tenant. It is not as if 
S. 10 is wholly redundant. The Advocate- 
General says that a tenant had already a right 
to sub-let under S. lOS; if that right was merely 
to be recognised, there was no need to enact 
S. 10. But S. 10 restricts the right of the tenant 
to sub-let under the ordinary law. As we have 
already pointed out, whereas under S. lOS (j) 
the right of the tenant to sub-let was unres- 
tricted, under S. 10 that right is circumscribed 
by two conditions: (i) that he must intimate in 
writing to the landlord the fact of his having 
sub-let the premises, and ( 2 ) ho must inform 
him as to the rent at which the premises have 
been sub-let. 

[6] The history of the legislation with regard 
to the right of the tenant to sub let is interesting 
and throws considerable light on the construe 
tion we must put upon S. 10. The Bombay Rent 
Registration (Restriction?) Order of I9a2 was 
amended by a Notification d/- I3th Sept. 1943 , 
which made a tenant liable to be ejected if he sub- 
let the premises without the written permission 
of his landlord after the date of that Notification. 
Therefore, this Order took away the right of the 
tenant which he had under the ordinary law of 
sub-letting without the permission of his land- 
lord in the absence of any contract to the con- 
trary, and it went to the length of penalising 
such sub-letting by making the tenant liable to 
be ejected. Then came the Notification dated 
Gth January 1914, which further amended the 
Bombay Rent Restriction Order of 1942 and 
that amendment was practically in the same 
terms as^ S. 10 of the Act of I9i4, although the 
Notification of Gth January 1944 did not expressly 
render the tenant liable to be ejected if he sub- 
let the premises without intimating in writing 
to his landlord the fact of his having so sub-let 
and also the rent at which they were sub-lot. 
Therefore, the law was rendered less drastic as 
far as the tenant was concerned. He was not 
compelled to take the permission of his landlord 
in the case where there was no such term in the 
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Contract between them, but he had to comply 
with the two conditions to which we have 
referred. Now, according to the Advocate- 
General the tendency of the Legislature is to 
protect the tenant to such an extent that the 
Legislature intended that he should be given the 
right to sub-let even though he had no such 
right under the contract between him and his 
landlord; and the Advocate-General wants us to 
construe &. 10 in order to give effect to the 
tendency of modern legislation which is intended 
for the protection of tenants. Courts must try 
and not deter the Legislature from carrying out 
its object so long as it is possible to do so. But 
if the Legislature fails to carry out its object by 
giving proper expression to it by using adequate 
language for the purpose, the Court cannot 
violate the canons of construction merely for 
the purpose of assisting the Legislature for a 
^supposed object which it might have. But in this 
case, it is not even clear that that is the tendency 
of modern legislation and the Legislature in- 
tended to give the tenants an unrestricted right 
to sub-let. Because when we come to the latest 
Act, viz., Act LVII [57] of 1947. we find that 
S. 15 of that Act contains a complete prohibition 
against the tenant to sub- let; and S, 13 goes to 
the length of providing the landlord with an 
additional ground for ejecting the tenant if the 
tenant sub-lets his premises. Therefore, if one is 
entitled to consider the object of the Legislature 
and the tendency of legislation, the latest Act 
seems intended to be against the right of the 
tenant to sub-let, rather than in favour of 
giving the tenant an unrestricted right to sub- 
let, even contrary to the provisions contained in 
the contract between the landlord and the tenant. 

[6] Our attention has also been drawn to 
various judgments of single Judges which have 
considered this question. Coyajee J. had to 
consider the construction of S. 10 in Lazarus 
Franck v. Solomon A, Zulaikha, O. C. J. Suit 
NO. 537 of 1944, decided on 18th August 1944, but 
the views of the learned Judge were obiter be- 
cause what he ultimately held was that there was 
a complete assignment of the premises and not 
suh-letting, and, therefore, s. lO had no applica- 
tion. The views of Bhagwati J. in Kaikhushroo 
Bazonji Kapadia v. Dhanjishato Hormusji 
Josht^o c. J. Suit NO. 1983 of 1945, decided on 
2nd February 1947. on the construction of 3. 10 
were also obiter. I also happened to have expres- 
sed certain views in a case that came before me 
when I was sitting on the Original Side in Sule- 
man Haji Ahmed Oomer y, J, E» Tatter sail, 
O. O. J. Suit NO. 965 of 1944, decided on 11th ooto- * 
her 1944. Mr. Tendolkar (as he then was) argued 
at the Bar that the tenant was not protected 
because he had not sub-let a part of the premises 
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but he had sub- let the whole of the premises 
and in doing so he had deprived himself of the 
protection afforded by s. 10 of the Act. I took 
the view that 8. 10 referred to sub-letting not 
only a part but the whole of the premises. But 
it must be admitted that it was conceded by 
Mr. Tendolkar that 8, 10 did apply although 
there was a condition in the lease which re- 
quired the previous consent of the landlord 
before the tenant could sub-let the premises, and 
in coming to the conclusion that the tenant was 
protected and the plaintiff was not entitled to 
eject the' defendant I took the view that 8. 10 
gave the protection to the tenant notwithstand- 
ing any contract to the contrary. But the point 
was not argued and, as we have just remarked, 
my judgment proceeded on the concession made 
by Mr. Tendolkar. 

[7] The same point came for consideration 
before Weston J. , in Ptarelal Talwar v. Pestonj i 
Kooverjt Sethna, civil Revision Appln. no, 109 of 
1946, decided on 26th March 1946. There also the 
learned Judge’s observations were obiter, al- 
though Weston J. took the view which we are 
now taking and which Desai J. in the Court 
below took that the expression “notwithstanding 
any law to the contrary” cannot be read to 
mean also notwithstanding any contract to the 
contrary. 

[8] The result, therefore, is that inasmuch as 
the tenant has sub- let the premises without the 
previous consent of the landlord, he is not pro- 
tected under S, 9. He has not performed one of 
the conditions of hia tenancy. We, therefore, 
agree with the view taken by Desai J. who passed 
a decree for ejectment in favour of the plaintiffs. 
The result, therefore, would be that the appeal 
fails and must bo dismissed with costs. 

D,H. Appeal dismissed, 
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Chagda C. j. and Gajendragadkar j. 

Kaikhushroo Pirojsha Ghiara — Appellant 
V, 0. P. Syndicate Lid*, and others — Respon- 
dents, 

Application for leave to appeal to the Federal Court 
of India: O. C. J. Appeal No. 7 of 1948, Decided on 3rd 
August 1948. 

(a) Civil P. C. (1908), S. 110 — "Substantial ques- 
tion oi law" — Principles to be applied in granting 
petition for leave to appeal to Federal Court, 
stated. 

In order to determine if a substantial question of law 
is involved in a case one or two very fundamental prin- 
ciples have to be borne in mind. The first is that the 
Court of Appeal in the Province is the final Court ; it 
is the final Court normally and ordinarily. The other 
principle is that law favours finality in litigation and 
that it is only in the special circumstances laid down in 
the Code that a litigant is entitled to travel outside the 
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Province and go to the highest Court in the realm, 
which is now the Federal Court. [Para 2J 

(b) Civil P. C. (1908), S. 110— “Substantial ques- 
tion ol law’* — What is — It is not necessarily ques- 
tion oS public importance — Application oi well- 
established principle of law to given set of facts 
would not be substantial question of law— Question 
of law not well-settled orsome doubt as toprmciplc 
of law involved — It would raise substantial ques- 
tion of law. 

It is not at all easy to determine what a substantial 
question of law contemplated by S. llOis. A substantial 
question is not necessarily a question which is of public 
importance. It must be a substantial question of law as 
between the parties in the case involved. What is con- 
templated is not a question of law alone ; it must be a 
substantial question. One can define it negatively. For 
instance, if there is a well-established principle of law 
and that principle of law is applied to a given set of facts 
that would certainly not be a substantial question of 
law. Where the question of law is not well-settled or 
where there is some doubt as to the principle of law 
involved, it certainly would raise a substantial question 
of law which would require a final adjudication, by the 
highest Court. [Para. 2] 

Annotation : (’44-Coin.) Civil P. C., S. 110, N, 7. 

(c) Civil P. C. (1908), S. 110— Every construction 
of document does not necessarily involve sub- 
stantial question of law — In construing document 
r^decree) trial Court and appellate Court coming to 
same conclusion but by different process of reason- 
ing which is inconsistent or selt-destructive —Party 
can ask to allow matter to be luriher considered 
by Federal Court. 

The question of the construction of a document is 
certainly a question of law, but it would be erroneous 
to contend that every construction of a document neces- 
Earily involves a substantial question of law. [Para 3] 

Where in construing a document (decree) the trial 
Court and the appellate Court come to the same conclu- 
sion but by different process of reasoning and this 
process of reasoning is inconsistent or self-destructive, 
the party can ask the High Court to allow the matter 
to be further considered by the Federal Court. But not 
BO when these processes of reasoning supplement eaoh 
other and the result is that the ultimate cjnclusionat 
which the Courts arrive is re-inforced oy the reasoning 
which each has advanced in coming to that conclusion. 

[Para. 3] 

The mere fact that the decree was rather of a com- 
plicated character which had various provisions in it 
will not maketheconstructionofthe decree a substantial 
question of law. [Para 3J 

Annotation: (’44-Com.) Civil P.C.,S. 110 N. 7 pt. 19, 

(d) Insolvency — Insolvency notice by creditor 
against debtor— Nothing should be stated in notice 
which may act as trap to debtor or put upon him 
heavier burden. 

It is a wclhesiablished principle of insolvency law that 
nothing should bo stated by the creditor in the insol- 
vency notice against debtor which might act as a trap 
to the debtor or which might put upon the debtor a 
heavier bmden than the law requires him to carry, 

[Para. 4] 

(e) Civil P. C (1908), S 110 — It is for party seek- 
ing leave to appeal to satisfy Court ot Appeal that 
substantial question of law arises. 

When the trial Court and the Court of Appeal have 
concurred in their judgment it is for the petitioner to 
satisfy the Court of Appeal, before which he comes for 
ieave to appeal to the Federal Court, that a substantial 


question of law arises which requires further delibera- 
tion and adjudication by the highest Cuuct, [Para. 2J 

Annotation : (’44-Com.) Civil P. C., S. 110, N. 12 
and 16. 

H. M. Seervai~ior Appellant. 

Pui'shottain Tricumdas — for Keapondents, 

Chagla C. J. — This is an appUcabiou by 
the petitioner for leave to appeal to the Federal 
Court. An insolvency notice was taken out against 
the appellant for adjudicating hira insolvent and 
the appellant took out a notice of motion to set- 
aside that insolvency notice. Tendolkar J. dis- 
missed the notice of motion holding that the 
insolvency notice was a valid notice, From 
the judgment of Tendolkar J. an appeal was 
preferred to the Bench consisting of myself and 
Bhagwati J. and we affirmed the judgment ot 
Tendolkar J. and dismissed the appeal (July 22, 
1948). The petitioner seeks to go to the Federal 
Court on the ground that the question involves 
a substantial question of law. 

[2] Now, ill order to determine this question, 
one or two very fundamental principles have to 
be borne in mind. The first is that the Court of 
Appeal in this Province is the final Court; it is 
the final Court normally and ordinarily. The 
other principle is that law favours a finality in 
litigation and that it is only in the special 
circumstances laid down in the Code that a 
litigant is entitled bo travel outside the Province 
and go to the highest Court in the realm, which 
is now the Federal Court. When the trial Court 
and the Court of Appeal have concurred in their 
judgment, it is for the petitioner to satisfy the 
Court of Appeal, before wffiich he comes for leave 
to appeal to the Federal Court, that a substan* 
tial question of law arises which requires further 
deliberation and adjudication by the highest 
Court. Frankly, it is not at all easy to determine 
what a substantial question of law contemplated 
by S. 110, Civil P. C. is. The only guidance that 
we have had from the Privy Council is that sub- 
stantial question is not necessarily a question 
which is of public importance. It must be a 
substantial question of law as between the parties 
in the case involved. But here again it must 
nob be forgotten that what is contemplated is not 
a question of law alone; it must be a substantial 
question. One can define it negatively. For 
instance, if there is a well-established principle 
of law and that principle of law is applied to a 
given set of facts, that w’ould certainly not 
be a substantial question of law. Where the 
question of law is not well settled or where there 
is some doubt as to the principle of law involv- 
ed, it certainly would raise a substantial question 
of law which would require a final adjudication 
by the highest Court. 

[3] Now, turning to the question involved in 
this appeal, the first question that had to be 
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considered both by Tendolkar J. and the 
Court of Appeal was as to the construction of 
the decree on which the insolvency notice was 
based, and the contention put forward by the 
appellant was that the payment of Es. 2,50,000 
was not an absolute and unqualified obligation 
to pay, but was conditional upon certain deben- 
tures to be transferred by the judgment-creditor. 
All the three Judges who considered this question 
came to the conclusion that the contention of 
the appellant was untenable and could not be 
accepted, Mr, Seervai has pressed upon us the 
fact that all the three Judges have come to the 
same conclusion, but by different process of 
'reasoning. Now, if this process of reasoning was 
inconsistent or self-destructive, then certainly 
;Mr, Seervai would have been right in asking 
ius to allow the matter to be further considered 
!by the Federal Court. Put these processes of 
ireasoning supplement each other and the result 
;is that the ultimate conclusion to which all 
‘three Judges arrive is reinforced by the reason- 
iing which each of them has advanced in coming 
jto that conclusion. It is true that the question 
;of the construction of a document is certainly a 
iquestion of law, but it would be, in our oi inion, 
(erroneous to contend that everv construction of 
■a document necessarily involves a substantial 
question of law. This was a decree undoubtedly 
of a_ rather complicated character which had 
various provisions in it. But ultimately what 
the Courts had to do was to look at the various 
provisions and to come to the conclusion as to 
whether the obligation to pay on the part of the 
judgment-debtor, on which ultimately the in- 
solvency notice was based, was an unqualified 
obligation or not. We do not think that the con* 
struction which the Courts were called upon to 
place on the decree raises any substantial ques- 
tion of law. 

[ 4 ] The other substantial question which 
Mr, Seervai contends arises on the judgment of 
the Court of Appeal is as to the validity of the 
insolvency notice. The main argument advanced 
by the appellant as to why the insolvency notice 
was not valid was accepted by the Court of 
Appeal, but that argument became infructuous 
in view of Ordinance III of 1948 that was passed 
validating the notice. The other two contentions 
. which were not covered by the Ordinance were 
held by the Court of Appeal to be a mere sur- 
plusage and that conclusion W’as arrived at by 
applying to these provisions the well established 
principles of insolvency law, and the well-esta- 
blished principles of insolvency law are that 
nothing should be stated in the insolvency notice 
which might act as a trap to the debtor or which 
might put upon the debtor a heavier burden than 
the law requires him to carry. Having accepted 
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those principles and having applied those prin- 
ciples, the Court came to the conclusion that the 
two particular provisions in the insolvency notice 
did not form part of the requirements in the 
main body of the notice and they could be safely 
ignored by the insolvent and, therefore, they 
had no other effect than merely surplusages, 

[6] The third possible point of law which 
according to Mr, Seervai can arise on this judg- 
ment is as to the fact that the insolvency notice 
was taken out by one judgment-creditor although 
the decree was in favour of four judgment-credi- 
tors. Mr. Seervai has relied on certain observa- 
tions of Bhagwati J, who delivered a separate 
judgment concurring with the view that I 
took as to the notice. But I have pointed out 
in my judgment that there was no substance in 
this argument, because a joint decree passed in 
favour of more than one plaintiff can be execut- 
ed by any of them on behalf of the others, and 
all that this insolvency notice meant was that 
the notice was taken out by one judgment-credi- 
tor who had that right, as he could have executed 
the decree on behalf of all the judgment-creditore. 

[6] We are most anxious that unnecessarj^ 
litigation should not be encouraged and there 
should be some finality to litigation, and, there- 
fore. unless a higher Court takes a different view 
as to what substantial questions of law really 
mean under S. 110, we would nob like parties to 
feel that every question of law entitles them not 
to be content with the view of the final Court 
in the Province, but to go to a higher Court for 
a further elucidation on that point, The result 
is that the petition must fail and must be dis- 
missed with costs, 

[ 7 ] Mr. Seervai says that he wants to apply 
to the Federal Court by special leave to appeal, 
and he wants us to stay further proceedings on 
the insolvency notice pending the disposal of 
that application. We will give Mr, Seervai time 
up to 16th August 1948, to make the necessary 
application for an interim stay to the Federal 
Court. If the order is made, then no further 
question arises. If Mr. Seervai fails to obtain 
the necessary order from the Federal Court, 
then further proceedings on the insolvency notice 
will go on as a matter of course. Mr. Purshof- 
tam Tricumdas says that be will not insist upon 
service for any particular period required by 
the rules of the Federal Court, He will accept 
notice whenever served upon him and will be 
prepared to argue the matter before the Federal 
Court. Liberty to Mr. Seervai to apply to us on 
16th August in case he fails to get the necessary 
order from the Federal Court. 

[8] Mr. Seervai undertakes on behalf of his 
client not to deal with, dispose of or alienate 
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any of his properties pending the disposal of the 
interim application before the Federal Court. 
G.M.J. Petition dismissed. 


A.I.R. (36) 1949 Bombay 137 [G. N. 42.] 

FULL BENCH 

Chagla 0. J., Bavdekar and Dixit JJ. 

Sidram Lachmaya — Appellant v. Mallaya 
Lingaya Chilaka — Besponde7it. 

L. P. A. No. 37 of 1943, Decided on 4th February 
1948, from judgment of Sen and Bavdekar JJ. 

(a) Civil P. C. (1908), S. 100 — Question of fact — 
Whether certain person was in possession since 
certain date is question of fact — Finding cannot be 
interfered with in second appeal unless there is no 
evidence for the finding or it is arrived at by error 
in procedure, even though finding is perverse or 
Judge sitting in second appeal would himself have 
arrived at different finding. (Per Bavdekar J. In 
Order of Reference.) 

Per Bavdekar J. (In Order of Reference). Whether 
a certain person was in possession of a whole house 
ever einco a certain date, is a question of fact and unless 
it can be said that there is no evidence in support of 
the finding on the question arrived at by the lower 
Court or that the finding is arrived at by some error of 
procedure, it cannot be interfered with in second appeal, 
even if the finding is not such as the Judge sitting 
singly in second appeal would have arrived at himself 
or even if the finding is perverse. [Para 2] 

Annotation : (’44-Com) Civil P. C., Ss. 100-101, 
N. 36, 62, 53. 

(b) Civil P. C. (1908), S. 100 — Question of law— 

The question whether possession is adverse is a 
question of law. (Per Bavdekar J., in Order of 
Reference). [Para 3] 

Annotation : (’44-Com.) C.P.C., Ss. 100-101. N. 36. 

•(c) Limitation Act (1908), Art. 139 — Suit by 
landlord upon title against ex-tenant for posses- 
sion is governed by An. 139 and not Art. 144 — 

Question of adverse possession does not arise 

Limitation Act (1908), Art. 144. (Per Full Bench.) 
23 Bonx L. R. 1357 ; 98 I. C. 911, OVERRULED. 

Per Full Bench. — A suit by a landlord against his 
ez*tenant, based upon title, to recover possession of the 
demised premises on tbe expiration of the tenancy is 
governed by Art. 139 and not Art. 144. 

Article 144 is a residuary article, and when there is a 
specific article dealing with a specific subject, that 
article is to be applied in preference to a general and 
r^iduary article. Therefore, if in a suit for possession 
It 18 established that there was a relationship of land* 
lord and tenant between the parties and that relation- 
ship has come to an end, then the only article that can 

V. not Art. 144. The point from 

which limitation begins to run is the determination of 
the tenancy and once the tenancy is determined, it is 
Immaterial and irrelevant to consider what is the 
character in which the ex-tenant continues to remain 
in possession. In such a case the question whether the 
possession of the tenant is adverse or not does not arise : 

^ 14 ^' A i 22 Bom. 893 ; 24 Bom, 

504 and A I R ( 14 ) 1927 Bom. 650, Foil.; 28 

^ OVERBULED ; A. 1. R. 

^‘52, Dtsitjig. ; A. I. R. (21) 1934 P. C. 
n, Expl. [Paras 9, 18, 21] 

VT ■ ( ^2-Com.) Limitation Act, Art. 139, 

N. 2, 4, 13 ; Arts. 142 & 144, N. 2 and 59. 

B.O.Thakar—tov Appellant. 
F. R.Sukhtankai' di Jlf, M. Virkar—loi Respondent. 


Order op Reference. 

Bavdekar J, — This as an appeal under the 
Letters Patent against the decision of Macklin J. 
The suit from which the present appeal arises is 
filed by a person who sold his house in 1923 to 
the defendant for Rs. C,000. His case was that 
the sale was without consideration and therefore 
void. He, however, failed in it, and the only 
alternative case upon which he succeeded in the 
first appellate Court was with regard fo his 
adverse possession from the date of the sale for 
more than 12 years. This finding of the first 
appellate Court was composed of two parts, one, 
that except for a portion of the house which had 
been given to Kadam during 1924-25 for eleven 
months, the possession was always with the 
appellant ever since the date of the sale. The 
second portion of the finding was that the posses- 
sion was adverse to the vendee, the defendant. 
Macklin J. interfered with this finding on two 
grounds : one, that he himself did not believe the 
evidence which was adduced by the plaintiff to 
show that he was in possession of part of the 
house through two tenants to whom he had let 
certain portion of the house, and he did not also 
believe the plaintiff when he said that he himself 
was in possession of that part of the house which 
was not in the occupation of the two tenants 
who had given evidence for him. The plaintifi;' 
had besides passed a rent note to the defendant 
of a portion of the house which expired in 1925. 
It was contended for the plaintiff that thereafter 
possession of the plaintiff became adverse to the 
landlord. Macklin J. found himself unable to 
accept the position that the portion which was 
let to the plaintiff in 1926 was the same portion 
of which he was in possession at the time of the 
suit. He, therefore, held that the plaintiff had 
failed to prove his adverse possession of the 
house for more than 12 years before the suit, 

and dismissed, therefore, his suit with costs 
throughout. 

[2] Now, in our opinion, in so far as thelearnedj 
first appellate Judge held that the plaintiff wasj 
in possession of the whole house ever since the 
date of the sale except for the portion which was 
let to one Kadam during 1924-25 for eleven 
months was a question of fact, and unless it^ 
could be said that there was no evidence in' 
support of the proposition or that the finding is! 
arrived at by some error of procedure it could 
not be interfered with in second appeal. It is! 
true that the vernacular record of the deposition 
of the plaintiff does seem to suggest that tbe 
plaintiff said that the two persons who were 
examined as his witnesses were his tenants for 
two years; but then not only does the statement 
not find any appearance m the English record, 
but upon inspection of the vernacular record it 
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appears to us that the blank space which occurs 
after *2’ may be indicative of a zero having been 
dropped here by the writer who took down the 
deposition. In any case, there was obviously 
evidence in support of the finding of the learned 
appellate Judge that the plaintitf was in posses- 
sion of the portion which he claimed he had let 
to tenants by those tenants, and there was no 
error of procedure committed by the learned 
Judg(» in arriving at the conclusion at which he 
|had arrived. Even if, therefore, the finding was 
|not such as a Judge who is sitting singly in this 
Court would have arrived at himself, or even if 
the finding was perverse, there was no jurisdic- 
tion to interfere with the finding. 

[3] No doubt, the question as to whether the 
possession which M^as found was adverse was a 
'question of law ; but then leaving aside for the 
'moment the question of the portion in regard to 
which the plaintiff had executed a rent note, for 
the rest he was a vendor in possession of the pro- 
perty which he had sold, and again with the 
exception of the portion which ho had taken on 
a rent note, his possession after the sale would 
obviously be adverse to the landlord, so that if 
the finding of the appellate Judge with regard 
to the plaintiff’s possession of this portion has to 
be accepted, then the finding that the plaintiff 
had failed to x^rove his adverse possession for 
more than twelve years cannot possibly be 
maintained. 

[4] The necessity of this reference to a Full 
Bench, however, arises in connection with the 
portion which the plaintiff himself took on a 
rent note from the defendant. In this rent note 
the plaintijff stated that the whole house belonged 
to the defendant; but that statement would, at 
tihe most, amount to an acknowledgment of the 
title of the defendant in respect of the portion 
not covered by the rent note, and inasmuch as 
even after the acknowledgment the plaintiff re- 
mained in possession of the property for more 
than twelve years, the possession so far as the 
portion which he had not taken on rent note 
was concerned was adverse to the landlord, 
[His Lordship then came back to the ques- 
tion as to the portion of the house in respect of 
which he had executed the rent-note which had 
expired. On this question, his Lordship dis- 
cussed the decisions as to the Article of the 
Limitation Act applicable to a suit by an owner 
of property for possession against his ex-tenant 
and pointed out the conflict of decisions which 
made reference to the Full Bench necessary.] 

Opinion of the Full Bench 

[5] Chagla C. J. — Two questions have been 
referred to this Full Bench by my brothers Sen 
and Bavdekar JJ„ and the two questions, are: 


(1) Whether the possession of a tenant is adverse to 
the landlord upon the expiration of the tenancy merely 
because the tenant has not paid rent ? 

(2) Whether to a suit based upon title by a' landlord 
against his ex-tenant Art. 139 is the article which ap- 
plies, or Art. 144 ? 

[6] For the purpose of disposing of these two 
questions it is sufScient to state just two facts. 
The plaintiff filed the suit among other reliefs 
for a relief that he was the owner of the pro- 
perty with which we are concerned in this Full 
Bench. He was the tenant of the defendant and 
that tenancy terminated on llth June 1926, and 
the suit was filed on 7th July 1938. The plaintifi’s 
contention, with which we are now concerned, 
was that the title of his landlord had become 
extinguished under S. 23, Limitation Act, 
that a new title was created in him and there- 
fore he was entitled to the declaration which he 
sought in the suit. 

[7] The question that arises for determination 
is which is the article which would govern a suit 
which the defendant might file against the plaintiff 
to enforce his right and recover possession, because 
under S. 29, Limitation Act, at the determina- 
tion of the period limited by the Limitation 
Act to any person for instituting a suit for pos- 
session of any property, his right to such pro- 
perty shall be extinguished. Therefore, the 
question is what is the period laid down in the 
Limitation Act for instituting a suit for posses- 
sion as far as.the defendant is concerned, because 
it is on the determination of the period that his 
right to recover the property would be extin- 
guished and on the extinguishment of that right 
a new title would be created in the plaintiff 
which he could assert and in respect of which 
he could obtain a declaration from the Court. 

[8] Now, there can be no doubt that on the de- 
termination of the tenancy on llth June 1926, the 
plaintiff became a tenant at sufferance, if we 
might make use of an English expression , or a tres- 
passer. Although his possession was originally 
lawful, and he entered by lawful demise, at the 
termination of the tenancy his possession became 
wrongful and he became a trespasser. Therefore 
on the determination of the tenancy the right 
would arise in the landlord to recover possession 
from him of the property and the period of 
limitation would be governed by Art. 139, Limi- 
tation Act. 

[9] Mr. Sukthankar for the respondent has con- 
tended that it would be open to a landlord to file a 
suit merely on title and not as a landlord and there- 
by attract the application of Art. 144, Article 144 is a 

residuary article, and it is a well- recognised canon 
of construction of the Limitation Act that when 
there is a specific article dealing with a specific 
subject, that article is to be applied in preference 
to a general and residuary article like Art. 144. 
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Therefore, if ia a suit for possession, it is establish- 
ed that there was a relationship of landlord and 
tenant between the parties and that relationship 
lhas come to an end. then the only article that can 
apply is Art. 139 and not Art. 144. It will be apparent 
that if that is the correct position, w^e would not 
be strictly concerned with the question whether 
on the determination of the tenancy the posses- 
sion of the tenant would become adverse or not. 
The rival arguments on this point are that as 
the tenant on the determination of the tenancy 
becomes a trespasser and his possession becomes 
wrongful, that possession is adverse against the 
landlord. On the other hand, the contention 
is that although the possession of the tenant 
may be wrongful, it is not necessarily adverse, 
and a distinction is sought to be drawn between 
possession which may be wrongful and not yet ad- 
verse. In our opinion, it is not necessary to decide 
that question, because, as I just said, if Art. 139 
applies to every case where a landlord sues his 
tenant, then the question whether the possession 
of the tenant is adverse or not does not arise. 
iTh 0 point from ^vhich limitation begins to run 
is the determination of the tenancy, and once 
tbe tenancy is determined, it is immaterial and 
'irrelevant to consider what is the character in 
which the ex-tenant continues to remain in pos- 
session. 

[ 10 ] Our Court almost consistently has taken 
the view that in a case by a landlord against a 
tenant it is Art. 139 that applies. The first case 
which might Le looked at is Kantheppa v. 
Sheshappa, 22 Bom. 893, a decision of JSir Charles 
Farran, Chief Justice, and Candy J. There at 
p. 897 Sir Charles Farran says : 

“We are iaclined to think that the termination of 
the period of a fixed lease, where nothing further 
occurs, is the time from v.hich limitation begins to run 
against the landlord within the meining of Art. 139, 
Limitation Act.*’ 

[11] The expression “w^here nothing further 
occurs" is obviously with reference to s. ilG, 
T. P. Act, because it is open to the landlord on 
ihe expiration of the tenancy to accept rent 
from the tenant or otherwise assent to his con- 
tinuing in possession and thereby create a fresh 
lease under the provisions of that section. But if 
the landlord neither accepts rent nor otherwise 
assents to the continuing of the possession of 
the tenant, then it is clear that the tenancy 
expires, limitation begins to run against the 
landlord under Art. 139 and bis right to obtain 
possession from his tenant w'ould be barred after 
the period of 12 years. 

[12] Then we come to a decision of Sir 
Lawrence Jenkins and Candy J., Chandri v. 

Ddji^ 2 Bom. L. R. 491 ; (24 Bom. 504), where 

the Bench held that where a tenant holds over, he 
becomes a tenant by sufferance at the deter- 


mination of the tenancy, and a suit to evict him 
must be brought within 12 years of that date 
and Sir Lawrence Jenkins in his judgment says 
that Art. 139 deals with those questions where 
there has been the relationship of landlord and 
tenant, 

[13] Then we come to tw^o judgments of Sir 
Amberson Marten in Sliravan v. Fattu, 28 Bom, 
L. R. 1357 : (98 I. c. 911) and tbe other in Pur- 
shottam v. Vishnu, 29 Bom. L R. 1332; (a.i. R. 
(14) 1927 Bom. 050). In Shravan v. Faittit 28 
Bom, D. R. 1357 ; (98 I. C. 9ll), the suit was by 
the son of an ex-tenant who claimed ownership 
by virtue of adverse possession and Sir Amberson 
Marten and Percival J. held that bn the expira- 
tion of the tenancy the possession of the tenant 
had become wrongful and also that the posses- 
sion had become adverse within the meaning of 
Art. 144, Limitation Act, and as 12 years had 
expired, the plaintiff had acquired a title bj'' 
adverse possession. With great respect to the 
learned Chief Justice, w^e are unable to agree 
that on the facts of that case it was at all neces- 
sary to requisition the assistance of Art 144, As 
the relation of landlord and tenant w^as clearly 
established, the proper article that applied was 
Art. 139 and not Art. 144. Of course the Court 
came to the same conclusion, but we feel, with 
very groat respect, that the decision was not 
correct in as far as it suggested that Art. 144 
might apply even in a case of landlord and 
tenant. But Sir Amberson Marten, again speak- 
ing with very great respect, corrected himself in 
the following year when he delivered tbe judg- 
ment in Purshottam v. Vishnu, 29 Bom. L R. 
1332 ; (a. I. R. (14) 1927 Bom. 650) sitting with 
Crump J. There again it was a case between a 
landlord and a tenant. Here it was a converse 
case. It was a suit by a landlord to recover 
possession of the premises from the tenant and 
the defendant set up the plea of limitation, and 
Sir Amberson Marten reviewing all the authori- 
ties of this Court came to the conclusion that 
it was clear that the article that applied was 
Art. 139, Limitation Act, and as the tenant had 
continued in possession for more than 12 years 
after the determination of the tenancy, the plain- 
tiff’s suit was barred. 

[14] What seems at first blush to be a discor- 
dant note has been struck in the decision in 
Ichalal v. Nago, 23 Bom L. R. GO: (A.I.R. (8) 
1921 Bom 462). In that case the plaintiff pur- 
chased half share in a property from his vendor 
and then the vendor executed a rent note in 
respect of that half share. Subsequently the 
vendor along with the owners of the other half 
share soli the whole property to the defendant 
and the plaintiff filed the suit for joint posses- 
sion against the defendant. The defendant sought 
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to contend that the plaintiff’s suit was barred 
because limitation began to run on the expira- 
tion of the tenancy of the plaintiff’s vendor, and 
as the suit had been filed 12 years after the 
termination of the tenancy the plaintiff was not 
entitled to succeed, and Sir Norman Macleod 
held that the suit was within time since it was 
governed by Art. 141 and not by Art. 139 and the 
defendant failed to prove adverse possession. It 
will be noticed that Sir Norman Macleod ex- 
pressly states in his judgment that the plaintiff 
was litigating his right as a tenant- in-common 
against the defendant who was the successor-in- 
title of his vendor. What the plaintiff had 
purchased was a half share in a property and 
he thereby became a tenant-in-common with the 
other owners of that property and obviously 
there can be no limitation against him so long 
as there was no act of exclusion or ouster 
against him by bis other tenants-in-common. 
Therefore, this decision on the very special facts 
on which it was decided does nob in our opinion 
lay down a principle contrary to what has been 
laid down in the earlier decisions, viz. that in a 
suit between a landlord and a tenant the proper 
article that applies is not Art. 144 but Art. 139. 


[15] We may also point out that the Privy 
Council has accepted the Bombay view as to the 
application of Art. 139 as the correct view. In 
Ramanuj v. Ramlcrishna, A. i. R. (9) 1922 P. c. 
184 : (74 I. C. 561) a judgment of cbe Calcutta 
High Court came before their Lordships and their 
Lordships in delivering the judgment stated that 
there was no reason shown why they should dis- 
turb the judgment of the High Court, and when 
we turn to the judgment of tlie High Court we 
find that they held that in cases of tenancy by 
sufferance by a tenant holding over whose lease 
had expired, Art. 139 applied and the Calcutta High 
Court referred to the judgment of this Court in 
Ghandriy, Daji, 2 Bom. L. R. 49i : (24 Bom. 
li. R. 604) with approval and it seems that as 
the Privy Council approved of the judgment of 
the Calcutta High Court and the reasoning of it, 
the statement of the law as laid down in the de- 
cision of Chandriv v. Dan* (2 Bom it. R 491 : 24 
Bom. 604) found favour with their Lordships. 


[16] Mr. Sukthankar has relied on another 
and later decision of the Privy Council in Allah 
Rakhi v. Mohammad Abdur RahiiUt 61 I. A. 
60 : (a. I, R. (21) 1934 p c. 77). In that case the 
sajjadanashin of an ancient wakf sued to recover 
possession of land from defendants with whose 
ancestors the land had been settled as mujawars. 
This was in 1926. It appeared that the sajjada- 
nashin bad dismissed the defendants from being 
mujawars of the shrine in 1898 but they had 
remained in possession of the land and had con- 


tinued to act mujawars. The High Court of 
Allahabad affirmed the decree for possession tak- 
ing the view that no question of limitation arose 
as 3.10, Limitation Act applied. The Privy Council 
agreed in affirming the decree for possession but 
on a different ground. Their Lordships held that 
S. 10 did not apply, but as the defendant had 
failed to prove adverse possession within Art, 144, 
the plaintiff’s were entitled to possession. What 
Mr, Sukhthankar relies upon is a passage in 
the judgment of Sir Lancelot Sanderson at p. 68* 
This is the passage ; 

**Tbe learned counsel for the appellants referred to 
Art. 139 as well as Art. 144. It may be noted at once 
that the appellant’s plei of adverse possession is ob- 
viously inconsistent with the application of Art. 139, 
which relates to the case of a landlord suing to recover 
possession from a tenant.” 

[17] If one looks to the findings of fact on 
which their Lordships arrived, this passage be- 
comes clear. Their Lordships held that the defen- 
dants continued in possession as mujawars by the 
leave and license of the plaintiffs and therefore 
no question of adverse possession arose. The de- 
fendants contended that adverse possession com- 
menced from the very moment when they were 
dismissed and they refused to give up posses- 
sion. Obviously, therefore, there could be no 
question of Art. 139 if the defendants relied 
upon adverse possession from the very first mo- 
ment of their being in possession after the dis- 
missal, because the very basis of Art 139 is a 
relationship of landlord and tenant It is only after 
that relationship has come to an end that Art. 139 
becomes applicable. But in the case before their 
Lordships there was no question of the defen- 
dants ever having been the tenants of the plaintiff 
after they ceased to be mujawars and after they 
were dismissed they were merely holding posses 
sion as licensees. In our opinion therefore when 
there is a case of a tenant lawfully entering into 
possession and that tenancy terminating and 
his possession becoming wrongful, in the case 
where no new tenancy has been effected by the 
landlord accepting rent or otherwise assenting 
to the continuance of the tenancy, then if a 
suit is filed for possession, the only article that 
can apply is Art. 139 and not Art. 144 and limi- 
tation in such a case would begin to run from 
the date when the tenancy was determined and 
the limitation would be 12 years under that 
article. 

[18] As we have taken the view that a suit 
by a landlord against his ex- tenant is always 
governed by Art. 139 and as we have indicated 
earlier in the judgment that the question whe- 
ther his possession is adverse or not does not 
arise, we answer question no. 2 submitted to us 
as follows ; Art, 139. And with regard to ques- 
tion no. 1 our answer, with respect to the learn- 
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ed Judfjes who have referred this question to us, 
is that on the view we have now taken the ques- 
tion does not arise. 

[19] Baydekar J, — I would like to add a 
few words about Iclialal v. Nago, 2o Bom. L. r. 
60:(a, I, B. (s) 1921 Bom. 462) which has really 
necessitated this reference, because as indicated 
by me in the referring judgment, our view was 
that a suit by a landlord against a tenant, whe- 
ther it was based upon title or whether it was 
based, upon an allegation that a person whom 
the landlord had let into possession was bound 
to restore possession to him, was governed by 
Art. 130. 

[20] The case of Ichalal v. Nago^ (23 Bom. 
Ij. B. go : A, I. B, (8) 1921 Bom. 462) referred to 
a suit filed by a plaintiff who had purchased the 
interest of two of the co-owners in the property in 
suit. It appears that when the vendors sold that 
interest to the plaintiff, they simultaneously 
executed a rent note in favour of the plaintiff 
and remained in possession till they sold the 
property along with the other co- owners to the 
defendant and even though Sir Norman Macleod 
said in one part of his judgment that the suit 
which was filed by the plaintiff was a suit for 
partition and separate possession of his share 
against the other co-owners, it was actually a 
suit for joint iX)3session. This is quite clear from 
the facts which are set out at the commence- 
ment. It is quite clear from the opening para- 
graph of Sir Norman Macleod’s own judgment 
and it is also quite clear from what Fawcett J. 
says in his judgment. To a suit by one co- 
owner against the others for partition and sepa- 
rate possession the article that would apply is 
Art. 144 and no question could possibly arise 
with regard to the application of Art. 139. But 
the suit was for joint possession by a co-owner. 
The defendant’s case was that he was before 
the Court in two capacities. First of all he was 
the purchaser of the interest of the other co- 
owners, To the extent that he was the purchaser 
of the interest of the other co-owners he had no 
defence whatever to the suit. As the purchaser 
of the interest of the other co-owners he had to 
concede that the plaintiff or his vendor was 
entitled to joint possession along with him. But 
the defendant was also the representative of the 
plaintiff’s vendor who became the plaintiff's 
tenant after the sale and said that the plaintiff 
lost whatever interest he had inasmuch as the 
tenancy in favour of the vendors had expired 
on 22nd August 1904, Subsequently on 5th March 
1913, the property was sold by the vendors along 
with the other co-owners to the defendant and 
he said that if the suit had been filed for posses- 
sion by the plaintiff against the vendors, or 
against a subsequent purchaser from them who 
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was a stranger, the suit would have been barred 
under Art. 139 because the suit would be a suit 
against a tenant or a purchaser from the tenant 
and the proposition which has now been esta- 
blished is that Art. 139 applies not only to a 
tenant but also to a person who is representa 
tive of the tenant, it may be by purchase, it 
may be otherwise. Sir Norman Macleod, after 
mentioning that the suit was a partition suit, 
went on to observe ; 

‘‘What might have happened if he bad leta portion of 
the land which belonged to the tenancj-in-common to 
an outsider who held over is a question which does not 

arise.^* 

But with respect the question did arise in a suit 
for joint possession. It was true that in this 
case the defendant had purchased not only from 
the plaintiff’s landlords but also from the other 
tenants-in-common the interest of all of them 
in the suit property. But he may merely have 
been a purchaser only from the plaintiff’s ven- 
dors, and if in that case the suit had been filed 
by the plaintiff against the defendant and the 
other tenants-in-coinmon, the defendant could 
obviously have said that, so far as he was con- 
cerned, the suit was barred, because the plaintiff 
had let tJie property to liis vendors after the sale, 
the vendors remained in possession after the 
expiration of the tenancy, and he, being a sub- 
sequent purchaser from the tenants of the suit 
projTcrty, as representative of the tenant, was 
entitled to remain in joint possession along with 
the other tenants- in-cominon, if the plaintiff’s 
suit was barred under Art. 139. Fawcett J., 
dealing with this part of the argument said in 
his judgment (p. 62 ) ; 

^ In this suit the plaintiil stated his claim to recover 

joint possession of the plaint property not as a landlord, 

but as an owner and although lia does mention that 

the laud was leased to the defendant’s predecessor* in^ 

title, yet his claim was clearly brought on the basis of 
his title as owner.” 

[ 21 ] The argument was exactly the same as 
is addressed to us by Mr. Sukthankar that Art.' 
139 applies only when the suit against the' 
tenant is not based upon title. With that argu-j 
ment we are unable to agree, I therefore concur^ 
with the '‘answer proposed by my brother the' 
Chief Justice. 

Dixit J. - - I agree. 

Answer accordingly. 
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Chagla C. j. and Bhagwati j. 

The Province of Bombay _ Appellant v, 

Western India Automobile Association — Res- 
pondents, 

Appeals Nos. 31 and 39 of 1948, Decided on 
10th September 1948, from judgment of Coyajee J, 
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(a) Civil P. C. (1908), S, 96 — Person not party to 
suit can appeal against order passed in suit, if it 

adversly affects it, with leave of appellate Court 

Government appearing in suit by virtue of notice — 
Government not joining as party — Order affecting 
it — It can appeal only with leave of appellate Court 
— Appellate Court however allowed it to appeal in 
spite of absence of leave on terms of paying all 
costs of appeal up to date — Civil P. C. (1908), 
O. 27A, R. 2. 

The Civil P. C., does not in terms lay down as to who 
can be a party to an appeal. But it is clear, and this fact 
arises from the very basis of appeals, that only a party 
against whom a decision is given has a right to prefer 
an appeal. But it is recognized that a person who is not 
a party to the suit may prefer an appeal if he is affect- 
ed by the order of the trial Court, provided be obtains 
leave from the Court of appeal. 

Where the Government of Boonbay appears in a suit 
in pursuance of a notice issued by the Court but does 
not make itself a party to the suit and is affected by the 
order passed therein it can appeal against the orders 
provided it obtains leave of the appellate Court. (But on 
this technical ground the Bombay Government was not 
deprived of its right to challenge the order provided it 
paid all the costs of tha appeal up to date.): A. I. R.(2l) 
1934 Mad. 360, Ref. ; (1894) 2 Ch. 410. Rel. on. 

[Paras 3 & 15] 

Annotation. — ('44-Com.) Civil P, C., S. 96, N. 6. 

(b) Industrial Disputes Act (1947), S. 2 (j) - 

“Industry’* — Undertaking and calling referred to 
need not be carried on for earning profits — As- 
sociation to render service to members, employing 
workmen is an industry within meaning of S. 2 (j). 

“Undertaking*’ and “calling** referred to in the defi- 
nition of “Industry** in S. 2 (j) need not be for the 
purpose of making profits. These expressions are suffi- 
ciently wide to include in them activities not necessarily 
concerned with the profit motive. What really is empha- 
sised in this sub-section is the relationship of employers 
and workers. An Automobile Association (Western India 
Automobile Association) which exists for the purposes 
of rendering service to its members, without earning 
any profits and which employes workers, is an “indus- 
try** within the definition of the word given in S. 2 (j) 
and if in this industry a dispute takes place between 
the employers and the workers, it is a dispute in -ao 
industry as contemplated by the Act *. 26 O. L. R. 608, 
Rel. on. [Paras 6, 21 & 23] 

(c) Industrial Disputes Act (1947), S. 2 (g) — 
“Employer** — Definition does not define “employer** 
generally and for all purposes under Act — It is 
exhaustive only qua industries mentioned in sub- 

cls. (i) and (ii). 

In S. 2 (g) the legislature has not attempted to define 
the word “employer** generally or for all purposes under 
the Act. The definition is exhaustive only qua the two 
industries mentioned in sub-cls. (i) and (ii) of S. 2 (g). 

[Paras 6 & 19] 

(d) Industrial Disputes Act (1947), S. 2 (k) — 
“Industrial dispute” — Question of reinstatement of 
dismissed employee constitutes “industrial dispute.’* 

The question of re-instatement of employee is an in- 
dustry who is alleged to have been wrongly dismissed 
by the employers is covered by the expression “dispute 
connected with the non-employment of any person*’ in 
the definition of “industrial dispute'* in S. 2 (k) and 
constitutes ‘‘industrial dispute.” [Para 7] 

(e) Industrial Disputes Act (1947), S. 2 (k)— Indus- 
trial Tribunal can order reinstatement of dismissed 
employee — Award can be enforced by means of 


penal provisions — Industrial Disputes Act (1947),. 
Ss. 10, 15. 18 and 29. 

Ordinarily there is no such right in any Court of law 
to compel an employer to engage an employee in whom 
he has no confidence or whom he does not want to em- 
ploy for any reason whatsoever. The only right is for 
the worker to claim damages or compensation. But the 
whole trend of labour legislation in this country and 
elsewhere is to interfere with the sanctity of private 
contract, to protect labour against the free play of con- 
tractual rights which may barm him and against which 
he is not strong enough to protect himself. Therefore, 
the mere fact that this particular legislation interferes 
with the rights of contract or the sanctity of a contract 
cannot be an argument for holding that such an en- 
croachment upon private rights cannot be permitted. 
What the Courts have to consider is whether the Legis- 
lature has chosen to confer upon the Tribunal a right 
which ordinary civil Courts dealing with ordinary mat- 
ters between litigants and subjecte may not possess. 

The Act contains penal provision for the enforcement 
of the award. If the Tribunal orders an employer to re- 
instate an employee who has been dismissed, be cannot 
defy that decision or set it at naught because be would 
be liable to penalties under the Act if he took the risk 
of disregarding the decision of the Tribunal. 

As far as the Act is concerned, the Tribunal has 
power to adjudicate upon ali matters In dispute between 
the employer and the worker. Therefore, it is open to 
the Tribunal to award reinstatement of a dismissed 
worker, and if such award is made that award would be 
valid and binding and enforceable by means of the 
penal provisions in the Act : (1947) 2 Ali E R. 693, 
Expl. and Disting. [Paras 9, 10, 11, 17 & 181 

In Appeal No. 32 of 1948. 

M. P. Arnin, Advocaie-Qeyierai — for Appellant. 

R. J. Kolah, S. D. Vimadalal (for No. 1) ; J. A.. 
Shah (for No. 2) ; H. R. Pardiwala and D. H. BucH 
(for Nos. 3 and 4) — for Respondents, 

In Appeal No. 39 of 1948, 

R. J. Kolah and S, D. Vimadalal — for Appellant. 

J. A. Shah — for Respondent. 

H. R. Parditvalla and D. H. Buch—iot Applicants. 

Chagla C. J. — This is an appeal from a 
judgment of Coyajee J. ordering the issue of a 
writ of prohibition against the Industrial Tri- 
bunal set up by the Government of Bombay. It 
seems that a dispute between the Western Indie 
Automobile Association and its workers started 
about November 1946, and on 9th November 
1946, the President of the Western India Auto- 
mobile Association Staff Union served a notice 
upon the President of the Association setting 
out various demands of the employees. On 
4th December 1946, the President of the Associa- 
tion informed the President of the Union that 
they were not prepared to recognise the Union 
or to carry on any correspondence with it. On 
30th December 1946, the President of the Union 
by a letter informed the President of the Associa- 
tion that unless the demands of the workers 
were accepted, the members of the Union would 
strike work on 2nd January 1947, and pursuant 
to this notice there was a strike of the members 
of the Union starting on 2Ed January 1947. On 
22nd January 1947, the Association gave notice 
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to those on strike that unless they resumed 
their duties by the 27th they would be deemed 
to be dismissed from the day they went on 
strike, and on ilth February 1947, the services of 
those on strike were terminated. On 28th May 
1947, the Union made fresh demands upon the 
Association, and on Ilth August 1947, the Govern- 
ment of Bombay issued a notihcation under s. 7, 
Industrial Disputes Act, constituting an Indus, 
trial Tribunal consisting of Mr. Vyas, and on 
17th September 1947, under S. lo of the Act, the 
Government referred to the Tribunal for its ad- 
judication the various disputes which were pend, 
ing between the Association and the Union, and 
the material one to which I may draw attention 
was whether such of the members of the Associa- 
tion staff who joined the strike at the date of its 
commencement on 2nd January 1947, and/or 
thereafter should be reinstated and paid back 
wages or salaries with all allowances, bonuses, 
etc., at the increased rates as may be fixed by 
the Tribunal, from 2nd January 1947, till the 
date of reinstatement, and/or such other relief 
which the Tribunal may grant. I may point 
out that subsequently in place of Mr. Vyas, 

Mr. M. C. Shah constituted the Industrial Tri- 
bunal. 

[2] The Association challenged the jurisdiction 
of the Tribunal to inquire into this dispute and 
they filed a petition on 15th November 1947, for 
a writ of CGrtioravi^ in the alternative, for a writ 
of prohibition, and in further alternative, for an 
order under 8. 45, Specific Belief Act, against 
the Tribunal, preventing it from proceeding 
with the investigation of this dispute. Before 
Coyajee J,, it was contended by the Association 
that the Industrial Disputes Act did not apply to 
the Association at all and therefore the dispute 
between the Association and its workers could not 
be referred to the Tribunal. It was also contended 
by the petitioners that in any event the question 

of reinstatement of the dismissed employees could 

not be considered and investigated by the Tri- 
bunal. The learned Judge held that the Indus- 
trial Disputes Act did apply to the Western 
India Automobile Association, but he held that it 
was not competent to the Tribunal to consider 
the question of the reinstatement of the dismis- 
sed employees, and therefore he issued a writ of 
prohibition against the Tribunal, restraining it 
from entering upon any inquiry or giving any 
direction on the question of reinstatement. From 
this order, an appeal is preferred by the Pro- 
vince of Bombay, and also there is an appeal by 
the Western India Automobile Association, inas- 
much as the learned Judge held that the Tribu- 
nal had jurisdiction to investigate the disputes 
except for the question of reinstatement. 

[3] Now, as far as the Province of Bombay 


is concerned, it was not a party to the petition, 
although under the direction of the learned Judge 
notice was served upon the Province of Bom- 
bay, and pursuant to that notice the Province of 
Bombay appeared before the learned Judge and 
submitted its point of view before the Court; 
and a preliminary point is taken that inasmuch 
as the province of Bombay was not a party to 
the petition, it is not competent for the Pro- 
vince of Bombay to prefer an appeal from tho 
decision of the learned Judge. The Civil Pro- 
cedure Code does not in terms lay down as to 
who can be a party to an appeal. But it is clear, 
and this fact arises from the very basis of ap- 
peals, that only a party against whom a decision 
is given has a right to prefer an appeal. Even 
in England the position is the same. But it is 
recognised that a person who is not a party to 
the suit may prefer an appeal if he is aff ected 
by the order of the trial Court, provided he ob- 
tains leave from the Court of Appeal. There- 
fore, whereas in the case of a party to a suit he 
has a right of appeal, in the case of a person not 
a party to the suit who is affected by the order 
he has no right, but the Court of Appeal may 
in its discretion allow him to prefer an appeal. 
It is difficult to understand why the Province 
of Bombay, which is vitally affected by the 
decision of Coyajee J.. did not think fit to get 
itself made a party to the petition. Not only it 
did not do so, but it preferred an appeal with- 
out obtaining any leave or any direction from 
the Court of Appeal, and there can be no doubt 
that Mr. Virnadalars contention is sound that 
as the record stands the appeal preferred by the 
Province of Bombay is not competent. It is an 
appeal preferred by a person who was not a 
party to the proceedings before Coyajee J. and 
who has not been given any leave by the Court 
of Appeal to prefer this appeal. It was open to 
the Province of Bombay to come before us 
before filing this api)eal and get the necessary 
leave and directions, but that, again, the Pro- 
vince of Bombay did not choose to do. But I 
do not think it would be right to deprive the 
Province of Bombay of the right to challenge 
Coyajee J.*a decision merely on this technical 
ground. Technicalities should never be permit, 
ted to override substantial justice, and we think 
that the Province of Bombay should be heard 
provided it pays all the costs of this appeal up 
to date. We would, therefore, give leave to the 
Province of Bombay to maintain this appeal 

although it was not a party to the proceedings 
before Coyajee J. 

[4] Now coming to the merits of the matter, 
in order to understand the rival contentions of 
the parties it is necessary to look at the Indus- 
trial Disputes Act -and to some of its material 
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provisions. The Act was put on the statute 
book for the purpose of investigation and settle- 
ment of industrial disputes and it provides a 
machinery for settlement of disputes and differ- 
ences between the employers and workers. Under 
S. 7 of the Act, Industrial Tribunals are to be 
constituted by the appropriate Government. 
Under s. 10, references of disputes are to bo 
made to these Tribunals. Section 15 lays down 
the duties of the Tribunals which include the 
submission of its award to the appropriate Gov- 
ernment, and sub-cl. (2) of S. 15 provides that 
on the receipt of such award, the appropriate 
Government shall by order in writing declare 
the award to be binding, and S. 19 provides for 
the period of operation of the award. Section 29 
is the penal section which lays down the penalty 
for the breach committed by either party of the 
terms of the award. 

[5] Now. the first contention of Mr. Kolah is 
that the Western India Automobile Association 
is not an industry at all to which the Industrial 
Disputes Act can apply. “Industry” is defined 
by the Act under S. 2, sub-cl. tj), and the defini- 
tion is : 

"Industry means any business, trade, undertaking! 
-manufacture, or calling of employers and includes any 
calling, service, employment, handicraft, or industrial 
occupation or avocation of -workmen.” 

Mr. Kolah says that the Western India Auto- 
mobile Association does not carry on any busi. 
ness, trade or undertaking with a view to 
making profits. It is an association whose sole 
function is to render services to its members 
and it exists for the purpose of encouraging and 
developing the automobile movement in Wes- 
tern India. Mr. Kolah contends that it is only 
when an undertaking is carried on with a view 
to making profit that it is constituted an indus- 
try for the purposes of the Act. I see no reason, 
looking bo the plain words of the section, why 
such a narrow and restricted meaning should be 
igiven to the expression “industry.” There is no 
indication in the section itself that the under- 
jtaking referred to in the definition clause must 
be an undertaking carried on for the purpose of 
making profit. It may be that as far as a busi- 
ness, trade or manufacture is concerned, every 
one of those has to be carried on with the profit 
motive. But as far as an undertaking is con- 
cerned, it is something different from business, 
trade or manufacture, and there is no reason 
why every undertaking, in order to fall under 
that sub- clause, must be something done with a 
view to making profit. The expression “calling” 
is also sufficiently wide to include in it activi- 
ties not necessarily concerned with the profit 
motive. What is really emphasised in this sub- 
section is the relationship of employers and 


workers. If you have an undertaking carried on 
by employers and workers and if in that under- 
taking a dispute takes place, then you-havea 
dispute in an industry contemplated by the 
statute, and it cannot be denied that in this 
particular case both the employers who are the 
association and the workers who are the other 
party to the dispute are engaged in the under- 
taking known as the Western India Automobile 
Association which exists for the purpose of 
rendering services to its members. 

[6] It is then argued that the association is not 
an employer within the meaning of the definition 
in S. 2, sub-cl. (g), which defines "employers” as: 

"Employer means — 

(i) in relation to an indnstry carried on by or under 
the authority of any department of a Government in 
British India, the authority prescribed in this behalf, 

or where no authority is prescribed, the head of the 
department, 

(ii) in relation to an industry carried on by or on 
behalf of a local authority, the chief executive officer of 
that authority.” • 

The submission made on behalf of the petitioner 
is that this is an exhaustive definition, that the 
Act only applies where the employer is either 
the Government or the local authority, x^nd as the 
Western India Automobile Association happens 
to be neither the Government nor a local autho- 
rity, the Act does not apply and no Tribunal 
can be set up to investigate a dispute between 
the association and its workers. It is perfectly 
true that a definition may be exhaustive or it 
may be inclusive. It would depend upon the 
context which it is. It is also true that ordinarily 
when the Legislature says that a particular word 
means something, it intends to convey that that 
is the only meaning to be given to that expres- 
sion wherever it appears in the statute. But in 
this particular case “employer” has a particular 
meaning, not throughout the context of the 
statute, not wherever it appears in the statute, 
but only in relation to the twa cases mentioned 
in sub-cls. (g) (i) and (g) (ii). When the ques- 
tion arises with regard to an industry carried 
on by Government, then “employer” has a cer- 
tain meaning given to it by sub-cl. (g) (i). When 
the industry is carried on by a local authority, 
then the word “employer” has a certain meaning 
given to it by sub-cl. (g) (ii). It is exhaustive 
only qua the two industries mentioned in sub- 
cls. (g) (i) and (g) (ii). But the Legislature has 
not attempted to define “employer” generally 
or for all purposes under the Act. “Employer” 
is a well known expression which really does not 
require any definition. But as special cases are 
contemplated by the statute, the Legislature 
thought that the word “employer” should be 
defined with regard to those special cases. The 
earlier history of this particular legislation also 
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makes this point perfectly clear. This Act. viz., 
the Industrial Disputes Act. xiv [14] of 1947, 
replaced the earlier Act which is Act vii [7] of 
1929 known as the Trade Disputes Act, and in 

the Trade Disputes Act an ‘employer’* was 
de6ned as 

Emplojer, in the case of any industry, business or 
undertaking carried on by any department of any 
tjovernmeni in British India, means tne authority 
prescribed in this behalf or. where no authority is 
prescribed, the head of the department.*' 

Mr. Kolah states that as far as the Trade Dis- 
putes Act, VII f 7 ] of 1929 , was concerned, it 
applied not merely to industries carried on by 
Government or local authorities, but also to 
industries carried on by private individuals 
But according to Mr. Kolah. there is a vital dis- 
tinction between the dehnition of “employer” in 
Act VII [ 7 J of 1929 and in Act xiv (14] of 1947. 
I fail to see any such vital distinction. The only 
distinction is that whereas the Trade Disputes 
Act defined ‘ employer” with regard to only one 
class of cases, viz., where the industry was 
carried on by Government, Act xiv [i4l of 1947 
defines ‘‘employer” with regard to two classes of 
eases, as I have already pointed out, (i) where 
the industry is carried on by Government and 
'll) where the industry is carried on by a local 
authority. The exact placing of the word ‘means” 
m the earlier Act and in the later Act, to my 
mind, does not indicate auy change in the object 
of the Legislature iu defining the expression 
employer . To my mind, it is impo.^aible to 
contend that whereas Act vii [7j of 1929 applied 
to all industries, public and private, the new 
Act XIV ( 14 ] of I 9 t 7 has suddenly contracted its 
aoopo and ambit and is now applicable only to 
industries earned on by Government and the 
local authority. (Jne has only to look at some 
Of the provisions of the Act to see how untenable 
such an inter, retation is. For instance, the Act 
applies to various public utility services and 
according to \lr. Kolah it is only when the pub- 
lic utility service is carried on by Government 
or the local hu homy that the Act would apply 
and it would not apply if the public utility ser- 
vice was rendered by a limited company or by 
a ptiva.e agency. Unless one is driven irresistl- 
y to putting such a construction on the ex- 

(Eo an •” should be reluctant to 

o so as It wou d indicate a revolutionary change 

of ^ m between the - 

mg of the I rade Disputes Act vil [ 7 ] of 1929 and 

1 'f ^ f 19 ^ 7 . There is not 

J«d«> T’ 'P V ‘'P™* the learned 

tiiat the dfctmition of ‘employer" was not 
exhaustive and that it only referred to the 
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two classes enumerated in sub-cls. (g) (i) andl 
(g) (ii). 

[7] The next question to be considered is 
whether it is competent to the Tribunal appoint, 
ed by Government to consider the question of 
the reinstatement of the dismissed employees of 
the Western India Automobile Association. In 
order to answer this question, what we have to 
consider is whether the question of reinstatement 
can constitute an industrial dispute between an 
employer and an employee within the meanin" 
of the Act. ‘Industrial dispute” has been defined 
by S. 2 , sub-s. (k), and the definition is; 

“industrial dispute means any dispute or difference 
between employers and employers, or between em- 
ployers and workmen, or between workmen and work- 
men, which is connected with the employment or 
non-employment or the terms of employment or with 
the conditions of labour, of any person.” 

Therefore, if there is a dispute or difference be. 
tween one set of employers and another or be- 
tween employers and workmen or between 
workmen themselves, and if such a dispute or 
ditlerence relates to, (1) employment or non-em- 
ployment of any person. (2) the terms of em- 
ployment of any person, or ( 3 ) the conditions of 
labour of any person, then such a dispute or 
dillerenco may constitute an industrial dispute 
which can be referred to a Tribunal under the 
provisions of the Act. Apart from any autho- 
rity, I should have said that when there is a dis- 
pute with regard to the reinstatement of a worker 
who has been dismissed, it is certainly covered 
by the expression "dispute connected wntb the 
non-employment of any person.” The grievance 
of the workers is that certain persons who were 
the employees of the As-sociation have not been 
employed by the Associaiion and they have been 

, . I , says that the 

Legislature has not advisedly used the oxpres 

Sion remstatement” and therefore the question 

ot reinstatement cannot be referred to the Tri- 

bimal I do not understand why the Legislature 

should ha.ve used such an expression when they 

have used a much clearer and a much wider ex 

pression which would cover cases of reinstate- 

ment and which may cover also other cases of 

non-employment. In this connection it is also 

pertinent to note the definition of “workman*' 

as it apiiears in s. 2, sub-cl. (s): 

“workman means any person employed (indudino an 

SpH ‘1 ““^1 to do any skilled o/um 

skilled manual or clerical work for hiro or reward anfl 

Aa "i purposes of any proceedings under tWs 

Act in relation to an industrial dispute, a workraandis- 

charged dur ng .hat dispute, but does wtTnolude fny 

plowed by the employer at the time that the dis- 
pute IS referred to the Tribunal is included in 
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the expression “workman” if he was discharged 
while the dispute was going on, and that is the 
very case of the workmen here. They were dis- 
charged during the dispute between the Associa- 
tion and its workmen, and one of the points of 
the dispute is the non-employment of those 
workers who were discharged during the dispute. 
As I was saying, apart from any authority, on 
a plain construction of the Act, I should have 
no hesitation in holding that “industrial dispute” 
does include a question with regard to the 
reinstatement of a dismissed employee, and I 
think Mr. Kolah, also for the petitioner, finds it 
rather difficult to justify his position on the 
language of the statute itself. But he takes his 
stand on a decision of the English Court of Ap- 
peal which, according to him, is his sheet-anchor. 

[8] Now, let us look at this decision and see 
whether it is really a sheet-anchor or it merely 
appears to be an anchor and in reality is any- 
thing but that. That is a recent decision report- 
ed in i?, V, National Arbitration Tribunal, 
1947-2 ALL E. R. 693. There the Court of appeal 
was considering the Conditions of Employment 
and National Arbitration Order, 1940, which was 
made under Reg. 68 AA, Defence (General) Re- 
gulations, 1939. By that Order, any trade dispute 
may be reported to the Minister of Labour and 
the Tribunal appointed may make an award 
which was binding on the employer and the 
workers to whom it related, and it was to be an 
implied term of the contract between the em- 
ployers and the workers that the rate of wages 
to be paid and the conditions of employment to 
be observed under the contract shall be in accord- 
ance with the award. In November 1946, the 
workmen employed by the Horatio Crowther & 
Co., Ltd., pressed for changes in wages and con- 
ditions of service. On 28th March 1947, the com- 
pany gave the workmen notice terminating their 
employment as from 4th April. On 14th April the 
matter was reported to the Minister of Labour 
and National Service who referred it to the 
National Arbitration Tribunal. The claim of the 
workmen included the reinstatement from the 
date of dismissal of the workers dismissed, and 
the award of the Tribunal stated that they were 
in favour of tbat particular claim, and the Court 
of apx)eal held that the direction to reinstate the 
workmen was ultra vires the Tribunal, and that 
finding and the award in so far as it related to 
the reinstatement of the workmen was quashed 
and the learned Chief Justice Lord Goddard 
delivering the main judgment has emphasised 
the fact that under common law it is not open to 
a Court to pass a decree compelling an employer 
to engage an emplo>ee. If an employer wrong- 
fully dismisses an employee, then the only right 
of the employee is to claim damages or com- 


pensation. No decree for specific performance can 
be passed with regard to a contract which entails 
personal services, and the learned Chief Justice 
says that unless the Legislature expressly confers 
such a power upon the Tribunal he was not pre- 
pared to assume that the Tribunal could compel 
an employer to keep engaged an employee whose 
services it had terminated. 

[9] Now, Mr. Kolah adopts the same argument 
and contends that here also it would not be open 
to the Tribunal to compel the Western India 
Automobile Association to employ the workmen 
whom it has dismissed. According to Mr. Kolah, 
there is no such right in any Court of law to 
compel an employer to engage an employee in 
whom it has no confidence or whom he does not 
want to employ for any reason whatsoever. The 
only right is for the worker to claim damages or 
compensation. Mr. Kolah is right tbat as in Eng- 
land so in India, under the Specific Relief Act no 
civil Court in this country would ever pass a 
decree for specific performance at the instance 
of a worker dismissed by his employer, compell- 
ing the master to continue the services of hie 
servant. But it is also to be noted that the whole, 
trend of labour legislation in this country and 
elsewhere is to interfere with the sanctity of 
private contract. We are no longer living in those 
far-off days, which according to some may be 
halcyon days and according to others wicked 
and evil days, when the rights of employers and 
employees were governed purely by contract. 
The employer went out into the open market, 
employed whom he liked, paid what he liked, 
dismissed him when he liked, and the State per- 
mitted him to do so. As I was saying, the whole 
trend of labour legislation is to protect labour 
against the free play of contractual rights which 
may harm him and against which be is not 
strong enough to protect himself. Therefore, the 
mere fact that this particular legislation inter- 
feres with the rights of contract or the sanctity 
of a contract cannot be an argument for holding 
that such an encroachment upon private rights 
cannot be permitted. What we have to consider 

is whether the Legislature has chosen to confer 
upon the Tribunal a right which ordinary civil 
Courts dealing with ordinary matters between, 
litigants and subjects may not possess. 

[10] Now, one important fact to bear in mind 
is the very fundamental difference between the 
Order which the English Court was considering 
and our own statute. The efficacy of the award 
which the Tribunal could make under the Con- 
ditions of Employment and National Arbitration 
Order lay in this that the terms of the award 
were to be considered as the implied terms of 
the contract of service. But the award was cir- 
cumscribed by this that it could only deal with. 
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the rates of wages and the conditions of employ- 
ment, and after the Tribunal had determined 
what should be the rates of wages and the condi- 
tions of employment, they were imported into 
the original contract of service between master 
and servant and the servant could enforce the de- 
cision of the Tribunal in a Court of law as if he 
was suing on the original contract of service. It 
is also to be noted that, as appears from this deci- 
sion, there was no means of enforcing the award, 
no specific means laid down in the English Order 
itself, and finally the definition of “workman” was 
very different from the definition that we find 
in our own statute; there was no reference in the 
English Order to a workman who had already 
been discharged. Turning to the judgment of the 
learned Chief Justice, there can be no doubt that 
what induced him to come to the conclusion 
which he did was mainly the circumstance that 
there was no means of enforcing the award 
under the English Order, as the learned Chief 
Justice says at p. 697 : 

“If there is and can be no means of enforcing that 
award, it seems to me a cogent, if not a compelling, 
reason for saying that the tribunal has no power to 
award it.** 

It being the order for reinstatement of the dis- 
missed servants. With respect, the reasoning of 
the learned Chief Justice is right, because if the 
award could not be enforced, no ordinary Court 
of law would ever pass in favour of the dismiss- 
ed employee a decree for reinstatement, and 
therefore the award would become really an in- 
fructuous decision. But that is not the case here. 
As I pointed out, our statute contains a penal 
provision for the enforcement of the award. If 
the Tribunal orders an employer to reinstate an 
employee who has been dismissed, he cannot 
defy that decision or set it at naught because he 
would be liable to penalties under the Act if 

he took the risk of disregarding the decision of 
the Tribunal. 

[11] It has been strongly impressed upon us that 
under the English Order the trade dispute which 
the Tribunal could investigate was similar to 
the industrial dispute under our own Act and that 
the Tribunal in England could also consider the 
question with regard to the non-employment of a 
worker. It is therefore urged that Lord Goddard 
came to the conclusion that notwithstanding the 
power that the Tribunal had to investigate into 
question of non-employment of a worker the 
Tribunal could not order reinstatement. Simi- 
larly, here the Industrial Tribunal could not be 
given the power to order reinstatement of a 
worker dismissed by the employer. But what is 
got to be borne in mind, and to my mind that 
IB the fundamental distinction between the pnsi 
tion m England and the position here, is that 


under the English Order, as I have already 
pointed out before, the award that could be 
made by the Tribunal was a strictly^circumscrib- 
ed award.lt was confined to regulating rates of 
wages and conditions of employment, and the 
learned Chief Justice in terms in his judgment 
points out that whereas express power was 
given to the Tribunal to do what no Court could 
do, viz., to add to or alter the terms or condi- 
tions of contract of service, no such power was 
given to the Tribunal to reinstate or revive a 
contract lawfully determined. As far as our, 
statute is concerned, the Tribunal has power to 
adjudicate upon all matters in dispute between 
the employer and the worker. Therefore, it is 
open to the Tribunal to award reinstatement of 
a dismissed worker, and if such award is made 
that award would be valid and binding and en- 

forceable by means of the penal provisions in 
the Act. 

[ 12 ] I am, therefore, of the opinion that the 
English decision which is so strongly relied upon 
is not an authority for the proposition that 
under no circumstances could an Industrial 
Tribunal be comi^etent to order reinstatement of 
a dismissed worker. It is only an authority for 
the proposition that looking to the special terms 
of the English Order and the circumscribed 
nature of the award that the Tribunal could 
make under that Order, the Tribunal in England 
was not competent to order reinstatement of a 
dismissed worker. 

[13] I am, therefore, 'of the opinion that the 
learned trial Judge was in error when he issued 
a writ of prohibition upon the Tribunal restrain- 
ing it from entering upon any inquiry or giving 
any direction on the question of reinstatement. 

I would, therefore, allow the appeal preferred by 
the Province of Bombay, set aside the order of 
the trial Judge, and dismiss the petition filed by 
the Western India Automobile Association. The 
appeal preferred by the Association must fail, 

fi4] Bhagwati J. — These are two appeals 
from the judgment of Coyajee J., one pre- 
ferred by the Province of Bombay, being Appeal 
NO. 31 of 1948, and the other preferred by the 
Western India Automobile Association herein- 
after referred to as the Association, being Appeal 
No. 39 of 1948 The Association, in the course 
of its business or undertaking, whatever it may 
be called, employed workmen, and on 9th Novem- 
ber 1946, a letter was addressed to the Presi- 
dent of the Association by the President of what 
was styled Western India Automobile Associa- 
tion Staff Union, presenting before the Associa- 
tion several demands of theirs. It appears that 
the Association was not in favour of this Staff 
Union and did not take any cognisance of its 
status or existence and on 4th December 1946, a 
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reply was sent by the Association to G, G. Mehta, 
President of the Union, stating that the com- 
mittee of the Association was not prepared to 
enter into any correspondence or discuss with 
him the matters relating to the Association’s 
staff. Anoticeof strike was given by the Union on 
12th December 1946, whereupon on 27th Decem- 
ber 1946, the President of the Association issued 
a circular letter addressed to the staff intimat- 
ing what steps had been taken by the Associa- 
tion and its committee for the amelioration of 
the conditions of the members of the staff and 
asking them not to take any precipitate action 
ns intimated by the Union. On 30th December 

1946, the President of the Union addressed a 
letter to the President of the Association reite- 
rating the employees’ demands and further inti- 
mating that if the Association did not comply 
with the request therein contained the emplo- 
yees would be compelled to strike work and 
they would make a further demand and be en- 
titled to full wages for the whole of the 
strike period. Nothing happened thereafter and 
the strike was commenced by the members of 
the Union on 2nd January 1947, which resulted in 
a notice of dismissal being addressed by the 
Association on 22nd January 1947, to those mem- 
bers of the staff who had commenced the strike. 
Gn 28th May 1947, the Union addressed to the 
Association their fresh demands. On 11th August 

1947, a notitication was issued by the Govern- 
ment under the Industrial Disputes Act, 1947, 
constituting an Industrial Tribunal consisting 
of Mr. D. V, Vyas, l.c s., for adjudication of 
industrial disputes in relation to which the Cen- 
tral Government was not the appropriate 
Government in accordance with the provisions of 
the Act. On 22nd September 1947, the disputes 
which had arisen between the Association and the 
workmen employed by it were referred for 
adjudication to the Industrial Tribunal under 
S. 10 of the Act, In this notification over and 
above the demands which were the subject-mat- 
ter of the letter dated 9th November 1946, was 
added a demand tor reinstatement and back 
wages and salaries, which demand arose by rea- 
son of the strike situation which had developed 
since. There was corfespondenre between the 
Association and the Industrial Tribunal wherein 
the Association challenged the jurisdiction of the 
Industrial Tribunal to act in the matter of the 
disputes which had arisen between itself and its 
employees, and the last letter addressed to the 
Industrial Tribunal was on I4th November 1947 , 
fixing 17th November 1947, as the date when what- 
ever arguments on the points of jurisdiction the 
Association wanted to urge would be heard by 
the Tribunal. It was thereupon that the petition 
was filed by the Association on 15th November 


1947. The rule nisi was granted by Desai J. 
on 17th November 1947, and by the terms of 
the order Desai J. directed that a notice 
of the rule nisi should be given by the peti- 
tioner to the Province of Bombay and to 
two employees of the Association on behalf of 
the employees of the Association, It was in pur- 
suance of this direction that the Province of 
Bombay as well as the two employees in their 
representative capacity appeared at the hearing 
of the xjetition before Coyajee J. 

[14a] Id the petition as it was filed the Associa- 
tion contended that the definition of "employer” 
contained in s. 2 (g) of the Act was exhaustive 
and did not include the Association. It also con- 
tended that it did not carry on any industry but 
merely gave service to its members and was 
therefore not amenable to the jurisdiction of the 
Industrial Tribunal. It lastly contended that 
demand No. l, namely, regarding reinstatement 
and payment of back wages or salary, etc., was 
not an industrial dispute at all within the mean- 
ing of the expression as used in the Act. These 
were the main points on which the matter was 
argued before Coyajee J. Coyajee J. held that 
the Association was an employer within the 
meaning of s. 2 (g) of the Act, but as regards 
the demand for reinstatement be, following a 
decision of the Appeal Court in England reported 
ini?.v. National Arbitration Tribunal, 1947-2 
ALL E. R. 693, held that it was not an industrial 
dispute and therefore issued a writ of prohibition 
against the Industrial Tribunal, respondent 2, 
prohibiting the Tribunal from entering upon the 
enquiry into the demand for reinstatement or 
giving any direction with reference thereto. The 
Province of Bombay who had appeared before 
Coyajee J. in accordance with the direction given 
at the time when the rule nisi was issued by 
Desai J. filed the Appeal no. 31 of 1948 against 
this decision of Coyajee J. in relation to the 
question of reinstatement. The Association filed 
Appeal NO. 39 of 1948 against the decision of 
Coyajee J. in regard to the question of ihe Asso- 
elation being an employer within the meaning 
of the Act. These are the two appeals which 
have been argued before us. 

[15] When Appeal ^o. 31 of 1948 was called 
on before us, counsel for the respondent took 
a preliminary objection that the Province of 
Bombay not having been a party to the petition 
it was not competent to the Province of Bombay 
to file the apjpeal. It was contended that it was 
only the parties to the proc edings before the 
lower Court that had a right of appeal and those 
persons who were not parties to the proceedings 
were not competent to file any appeal even 
though the judgment and the decree appealed 
from might adversely affect their interests. Our 
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attention was directed to the relevant provisions 
of the Civil Procedure Code, namely, 8s. 96 and 
146 and o, 41, R, 1, Civil P. C. It may be noted, 
however, that in none of these provisions of the 
Civil Procedure Code has it been laid down who 
can prefer an appeal. It was further pointed 
out that in the commentary of Sir Dinshah 
Mulla on the Civil Procedure Code and also in 
a judgment of Mr. Madhavan Nair J. in Indian 
Bank Ltd, v. Seth Bansiram Jeshamal Firm^ 
57 Mad. 670: (A. I. R. (21) 1934 Mad. 360) it was 
stated that no person who is not a party to the 
suit or proceedings has a right of appeal. This is 
no doubt the position so far as the right of 
appeal is concerned. A person who is not a party 
to the suit or proceedings has no right to appeal 
against the decision and this is the position 
where a iierson who is not such party is aggrieved 
by the decision and wants to appeal against it. 
He can only oak for leave to appeal from the 
appellate Court before he can be allowed to file 
an appeal. There is no right of appeal vested in 
him by any of the provisions of the Civil Pro- 
cedure Code or by any other provision of law. 
The only remedy open to him, if his interests 
are adversely affected or if he is aggrieved by a 
decision of the Court, is to approach the appel- 
late Court and ask for leave to appeal M'hich 
the appellate Court would grant in proper cases. 
This is the position in England as one finds it 
laid down in In re Securities Insurance Com- 
pany, (1894) 2 Gh. 410 : (63 L. J. ch. 777), where 

Linoley L. J. observed (p. 413 ) : 

‘‘Now,, what was the practice of the Court of Chancery 
before 1862, and what has it been since? I understand 
the practice to be perfectly well settled that a person 
who is a party can appeal (of course within the proper 
time) without any leave, and that a person who without 
being a parly is cither bound by the order or is aggrieved 
by it, or is prejudicially affected by it, cannot appeal 
without leave. It does not require much to obtain leave. 
If a person alleging himself to be aggrieved by an order 
can [n>ike oat even a prima Jade case why he should 
have leave he will get it; but without leave hois not 
entitled to appeal.** 

The Province of Bombay had not obtained any 
such leave to appeal and had filed the appeal as 
if in exercise of a right to do so. This position 
was certainly not tenable and under the circum- 
stances of the case we thought it proper to give 
the Province of Bombay leave to api)eal but on 
terms that the Province of Bombay do pay all 
the costa up to the time when the leave to appeal 
was granted by us. This disposed of the preli- 
minary objection which was taken by counsel 
for the respondent and Appeal No. 31 of 1948 
proceeded for hearing. 

[16] The point which arises for our deter- 
mination in this Appeal No. 81 of 1948 is whe- 
ther the question of reinstatement being demand 
NO. 1, is an industrial dispute within the mean- 


ing of the Act. The determination of this ques- 
tion depends on the terms of tho Industrial 
Disputes Act, 1947, the relevant sections of which 
may be noted in this connection. Section 2^ 
which is the definition clause, defines what is 
an industrial dispute. Section 2 (k) says: 

“ ‘Industrial dispute* means any dispute or difference 
between employers and emploj'ers or between employers 
and workmen, or between workmen and workmen, 
which is connected with the employment or non- 
employment or the terms of employment or with the 
condition of labour of any person;’* 

Section 2 (s) defines workman and it says: 

“ ‘workman* means any person employed (including an 
apprentice) in any industry to do any skilled or 
unskilled manual or clerical work for hire or reward 
and includes, for the purposes of any proceedings under 
this Act in relation to an industrial dispute, a workman 
discharged during that dispute, 

These are the relevant definitions which have 
to be borne in mind in connection with this 
point which has been raised beiore us. The other 
provisions of the Industrial Disputes Act to 
which our attention was drawn are S. 10 which 
provides for reference of disputes, %7itGr aliay to 
the Industrial Court; S. 15, which defines the 
duties of the Tribunal; S. 18, which sets out the 
persons on whom the settlements and awards 
are binding and S. 29 which provides penalty for 
breach of settlement or award. These provisions 
will be important when considering whether a 
demand for reinstatement is an industrial dis- 
pute within the meaning of the Act or not. 

[17] Turning now to the definitions which 
have been given of the industrial dispute and 
the w'orkman, it is clear that any dispute which 
arises between employers and workmen and 
which is connected, inter ^///r/.'with the employ- 
ment or non-employment of any person would 
be an industrial dispute within the meaning of 
that definition, and ■workman is defined so a,s 
also to include a w^orkman discharged during 
that dispute for the purposes of proceedings 
under the Act in relation to an industrial dis- 
pute, Having regard to tho ordinary meaning 
of the terms “employment** and “non-employ- 
ment/* it follows that a dispute as regards the 
reinstatement of a workman would be covered 
either in the term “employment" or "non- 
employment** according as you look at it from 
the point of view of the employer or the work- 
man. When the question of reinstatement is 
raise'], the workman insists that be should be 
employed by the employer in spite of the em- 
ployer having discharged him from the employ- 
ment by reason of the industrial dispute itself 
arising. The employer on the other hand says 
that he is not going to employ the discharged 
employee whatever be the reason which led to 
his discharge. So that, if you look at it from 
the xx)int of view of the employee who wants to 
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be reinstated in his employment, it is a question 
of his non- employment. If you look at it from 
the point of view of the employer, the employer 
does not want to employ him; he does not want 
to reinstate him in the employment and it be- 
comes a question of the employment of the 
workman by the employer. Having regard to 
these considerations, it would be a question of 
either employment or non-employment when 
the question of reinstatement in employment is 
raised by the employee who has been discharged 
by the employer. What is more, this very ques- 
tion has been contemplated by the definition of 
workman which I noticed above. That defini- 
fcion has been made inclusive of a workman who 
has been discharged during the industrial dispute 
for the purpose of proceedings under the Act in 
relation to an industrial dispute. So that, in so 
many words, the question of the reinstatement 
of the discharged workman is contemplated by 
the Legislature when framing this definition of 
workman under S. 2 (s) of the Act. If there was 
nothing more than the two definitions of indus- 
• trial dispute and workman, that would be enough 
to dispose of this point and I would hold that 
the question of reinstatement was an industrial 
dispute within the meaning of the Act. It was, 
however, urged very strenuously by counsel for 
the respondent that the Appeal Court in England 
has held that reinstatement is not an industrial 
dispute and particalar stress was laid on the 
observations of Lord Goddard C. J. at p. 696 in 
ii. V. National Arbitration Tribunal, (1947) 2 
ALL E. R. 693. The question which was there 
considered w^as under the Conditions of Employ- 
ment and National Arbitration Order, 1940 . The 
workmen employed by the applicant company 
through their union had pressed for changes in 
wages and conditions of service, and consequent 
upon that demand the company had given the 
workmen on the manufacturing side of their 
business, including those in the union, notice 
terminating their employment as from a parti- 
cular date. After the termination of the employ- 
ment as aforesaid, the matter had been referred 
to the National Arbitration Tribunal. The claim 
of the workmen included, inter alia, reinstate- 
ment from the date of dismissal of the workers 
dismissed. The award of the Tribunal stated 
that they found in favour of the claim set out in 
item (l), that is, reinstatement, and they awarded 
accordingly. On the applicant company applying 
for an order of certiorari to quash the award, 
it was held that although at the date of the 
report to the Minister of Labour the contract of 
service between the company and the workmen 
had been terminated, there was nevertheless a 
"trade dispute”, within the meaning of Art. 7 of 
Order of 1940, which had been properly referred 


under Art. 2 (l), a direction to reinstate the 
workmen would be ultra vires the tribunal and 
as the finding on this item of the claim was 
equivalent to such a direction, the award in so 
far as it related to that finding must be quashed. 
The learned Chief Justice there observed (p, 696): 

“There are no express words either in the regulation 
or in the Order which in terms give the tribunal any 
power to reinstate, but it is said that as they have 
power to deal with any question relating to employment 
or non-employment it follows that they must have the 
power to make an award of reinstatement. It seems to me 
a strong thing to say, looking at this regulation which 
alone gives force to the Order, that a power is thereby 
impliedly given to the tribunal to grant a remedy which 
no Court of law or equity has ever considered they had 
power to grant. If an employer breaks his contract of 
service with his employees either by not giving notice 
to which the latter are entitled or by discharging them 
summarily for a reason which cannot be justified, the 
workmen’s remedy is for damages only. A Court of 
equity has never granted an injunction compelling an 
employer to continue a workman in his employment or 
to oblige a workman to work for an employer. If a 
workman, or any other employee who occupies a higher 
status than that usually implied by the term workman, 
breaks his contract with his employer, no injunction 
has ever been granted obliging that workman or em- 
ployee to work for the employer. The most that has 
ever been done is that, if the contract was one by which 
for a certain period a person has agreed to serve another 
exclusively, the workman or employee may be restrained 
from working for anybody else during the term for 
which be contractually engaged to serve his employer. 
Nor is there any provision in the regulation which im- 
poses a penalty on the employer if be refuses after the 
award to re-employ the man, nor on the workman if, 
in spite of an award, he refuses to work for an employer. 
Suppose that after the award the workman sued his 
employer. He would be met at once by the defence : ‘I 
gave you the notice to which you were entitled, and 
therefore, you have no remedy against me for breach 
of contract.’ Again, supposing the employers out of 
deference to the award took the man back into their 
employment, I cannot find anything in the Order or 
regulation which would disentitle them to give notice 
the next day or next week in accordance with the terms 
of the contract to any individual workman or to all of 
them. It is true that this tribunal can do what no Court 
can, namely, add to or alter the terms or conditions of 
the contract of service. Express power to do so is given 
by the regulation, while there are no words conferring 
a power to reinstate or revive a contract lawfully deter- 
mined.” 

As I read this judgment of the learned Chief 
Justice, it proceeds on two grounds: (l) that the 
freedom of the contract should, in order to be taken 
away, be taken away by express provisions in 
that behalf, and (2) that there were no provisions 
in the Order which would effectuate the direction 
given in behalf of reinstatement in the award 
made by the tribunal. So far as the first ground 
is concerned, no doubt, in the absence of any 
statutory provision in that behalf, the common 
law and the freedom of contract which is re- 
cognised therein does prevail. One has, however, 
got to have regard to the express provisions of 
the statute which may, and in certain cases, do, 
abrogate this provision of the common law and 
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substitute special provisions in that behalf. The 
intention of labour legislation is to restrict this 
freedom of contract and to enact provisions for 
the benefit of labour. The freedom of contract 
has no doubt been considerably curtailed in the 
enactment before us, and if one finds a definite 
intention in a statute which has been enacted 
by the Legislature which goes to show that this 
freedom of contract which is to be found in the 
common law is intended to be curtailed in a 
particular manner, the Court must give effect 
to those provisions. It is, therefore, necessary to 
consider how far this freedom of contract is 
curtailed by the provisions which have been 
enacted in the Industrial Disputes Act before 
us. The very definitions of “industrial dispute” 
and “workman”, which I have above referred 
to and which are contained in S. 2 (k) and (s) 
of the Act, go to show that employment and 
non-employment are the subject-matter of the 
industrial dispute; even a workman who has 
been discharged is included in the definition of 
workman. It is clear from the terms of the Act 
which lay down these definitions of “industrial 
dispute” and “workman” that the question of 
reinstatement which can be raised by a dis- 
charged workman under these circumstances is 
3k dispute which is connected with the employ- 
ment or non-employment of the workman and 
is included within the definition of the “indus- 
trial dispute” as enacted in this Act. It is there- 
fore clear that within the very observations of 
Lord Goddard 0. J. the Legislature here has 
by reason of the enactment of these definitions 
given ixjwer to the Tribunal to do something 
which no Court could do; an express power is 
given to the Tribunal to go into and adjudicate 
upon the question of reinstatement which, with- 
out these particular provisions enacted in the 
Act, the Tribunal would have been unable to do. 
In my opinion, the power of reinstatement or 
reviving a contract even though lawfully deter, 
mined is given to the Industrial Tribunal by 
the very terms of the Act which I have referred 
to above. 

[18] The second ground on which the learned 
Lord Goddard C, J., came to the conclusion that 
there was no such power was that there was no 
penal clause to be found in the Conditions of 
Employment and National Arbitration Order, 
1940, which would effectuate any such award if 
made by the Tribunal and that, according to the 
learned Chief Justice, was a cogent, if not a 
compelling, reason for saying that the Tribunal 
has no power to award reinstatement. In the . 
case before us we are not troubled by any such 
consideration because in 8 . 19 (29 ?) of the Act we 
have got specific provision providing a penalty 
for the breach of any settlement or award made 


by the Industrial Court. The settlement or award 
made by the Industrial Court has got to be 
submitted by it to the appropriate Government 
for action under s. 16 (2) of the Act. These 
settlements and awards are binding, as laid 
down in S. 18 of the Act, on all parties to the 
industrial dispute and all other parties sum- 
moned to appear in the proceedings as parties 
to . the dispute and other parties referred to in 
* that section. Section 19 lays down the period of 
the operation of the settlement or award, and 
S. 29 says that if during the period of the settle- 
ment or award any person commits any breach of 
the settlement or award which is binding upon 
him, he would be visited with certain penalties 
prescribed therein.lt is this penal clause contained 
in 3. 29 of the Act coupled with the other provi- 
sions which I have referred to, which makes the 
difference to the position here. The position in 
India is quite different from that which obtained 
in England and which came to be considered by 
Lord Goddard C. J. over there. Having regard 
to the provisions which are contained in the 
Act before us, there is no doubt that the settle- 
ment or award which is given a binding effect 
can be enforced upon the recalcitrant employer 
or workman as the case may be and the Indus- 
trial Tribunal to whom such industrial dispute 
has been referred under the Act has got the 
power, therefore, to go into and adjudicate upon 
the question of reinstatement of the discharged 
workmen. The learned Judge below relied upon 
the observations of Lord Goddard C. J. reported 
in the case which I have discussed above and 
came to the conclusion, to which he did, irrespec- 
tive of the provisions which are contained in 
the Industrial Disputes Act which I have above 
referred to. With great respect to the learned 
Judge, he was in error when he came to the 
conclusion that the question of reinstatement 
was not an industrial dispute. I therefore agree 
with the learned Chief Justice in the conclusion 
which he has reached that the question of 
reinstatement was an industrial dispute within 
the meaning of the Act and the Industrial Court 
had jurisdiction to entertain the same. 

[19] Coming now to Appeal no. 39 of 1948 which 
has been filed by the Association, two questions 
have been raised by it in the appeal. One is that 
the Association is not an employer within the 
meaning of s. 2 (g) of the Act and therefore there 
cannot be any industrial dispute within the mean- 
ing of the definition thereof in s. 2 (k) of the Act 
and it was not competent to the Government to 
refer the alleged industrial dispute to the In- 
dustrial Tribunal. It was urged on behalf of the 
Association that the definition of “employer” 
contained in S. 2 (g) of the Act is exhaustive, 
because the words used are “employer means;** 
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the words are not "employer includes.” It was 
urged that the definition "employer means” is 
meant to bo exhaustive and you cannot travel 
^yond the definition as given of the word 
"employer” in the definition clause itself. But 
if, as is found in other definition clauses, the de- 
finition was "employer includes,” then the de- 
finition would not be exhaustive but merely 
inclusive and the Association could in that event 
be included in the definition of employer. In re- * 
gard to this definition, one has only got to observe 
that even though the word "means” has been 
used in this particular definition clause against 
the employer, it is a special definition of employer 
which has ^en given in S. 2 (g) of the Act, The 
general definition of employer is not touched by 
it. Generally speaking, a person who employs 
another is an employer and the person who is 
employed is the employee, and that general 
definition is not touched by the special definition 
which one finds in s. 2 (g) of the Act. If one 
looks at the various objects for which this Act 
has been enacted, it contains within its provisions 
various types of employers, including those who 
are concerned with public utility services. If the 
definition of employer which is contained in S. 2 
(g) of the Act were read in the restricted sense 
which is sought to be given to it on behalf of the 
Association, it would mean that all employers, 
except the departments of the Government in 
British India and local authorities, are taken 
outside the jurisdiction of this Act altogether. 
There are various industries falling within the 
definition of industry in s. 2 (j) of the Act which 
carry on business, trade, undertaking, manu- 
facture or calling mentioned therein, they may 
be public utility services, such as Posts and 
Telegraphs services, Education services, sanita- 
tion, etc., and in all cases where these industries 
or public utility services were not carried on by 
departments of the Government in British India 
or local authorities, they would not come within 
the purview of the Act at all. No such con- 
sequence could ever have been intended by the 
Legislature. In so far as the various industries 
and public utility services may be carried on 
not only by private individuals or associations of 
individu^tls but also by the departments of the 
Government in British India and by local 
authorities, it was thought necessary by the 
Legislature to define what employer means with 
regard to the departments of the Government 
in British India and the local authorities where 
they happen to carry on these industries or public 
utility services, and it was only in that connec- . 
tion that the special definition of "employer” 
contained in 8. 2 (g) of the Act was given, and 
this is clear from the wording of the definition, 
namely, that in relation to an industry carried 


on by or under the authority of any department 
of a Government in British India, employez 
means the authority prescribed in that behalf, or 
where no such authority is prescribed, the head 
of the department; and in relation to an industry 
carried on by or on behalf of a local authority, 
it means the chief executive oflBoer of that 
authority; but that does not mean that in those 
cases where the industry or public utility ser- 
vice was carried on by any individuals or associa- 
tions of individuals apart from the departments 
of the Government in British India or local 
authorities the word employer does not mean 
what it indicates, though it may not be compris- 
ed within the definition of that word given in 
8. 2 (g) of the Act. This to my mind is sufiScient 
to dispose of this contention of the Association. 
It is an employer with regard to the workmen 
or employees whom it employs in the course of 
its business or undertaking which it carries on 
under its memorandum or articles of association 
and the definition of "employer” given in 8. 2 
(g) was certainly not meant to apply to it. It is 
not in fact a department of the Government in 
British India or a local authority and that de- 
finition does not apply to it. 

[20] The next contention which was taken up 
on behalf of the Association was that it was 
merely a service association catering to the needs 
of its members, though no doubt in return for a 
particular fee which every member of the asso- 
ciation was to pay to it and was certainly not 
an industry within the meaning of that term 
contained in 8. 2 (j), namely, any business, trade, 
undertaking, manufacture or calling of emplo- 
yers, or any calling, service, employment, handi- 
craft or industrial occupation or avocation of 
workmen. It was urged on its behalf that what 
it was doing was certainly not any such busi- 
ness trade, undertaking, manufacture, etc., and 
it was certainly not an undertaking with a view 
to profit. It was contended that the words busi- 
ness, trade, undertaking or calling should be 
read ejusdevi generis and the central idea run- 
ning through all these items which were included 
in the definition of industry was that they 
should be carried on with a view to profit. It 
was also pointed out that this Association carried 
on its business or trade, whatever it may be 
called, not with a view to profit but merely with 
a view to serA'e the members. Clause 7 of the 
memorandum of association definitely laid down 
as follows : 

*Tf upon the windiog-up or dissolution of tho Asso- 
ciation there remains after the satisfaction of all its 
debts and liabilities any property whatsoever the same 
shall not be paid to or distributed amongst the mem- 
bers of the Association but sbalJ be given or transferred 
to such other institution or institutions having objects 
similar to the objects of the Aesooiation to be defer- 
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mined by the members ot the Assoolation at or before 
the time of dissolution or in default thereof by the 
High Contt of Bombay and if and so far as effect can- 
not be given to the aforesaid provision then to some 
charitable object/* 

On all these grounds it was urged that the 
association not being an association carrying 
on this particular business or undertaking with 
a view to profit was not included in the defini- 
tion of "industry” contained in S. 2 (j) of the 
Act. 

[2l] Apart from the authority which I will 
refer to in a moment, even on a reading of the 
various definitions which are contained in S. 2 
of the Act and particularly S. 2 (n), which defines 
public utility services, it is clear that even 
though a business, trade, undertaking, manufac- 
ture or calling may in some cases result in a 
profit or be carried on with a view to profit, 
that certainly is not the central idea running in 
the definition of industry contained in this Act. 
Public utility services, which I have enumerated 
above, may be carried on not only by private 
individuals or associations of individuals but 
may also be carried on by departments of the 
Government in British India or local autho- 
rities, and those that are carried on by the 
departments of Government or local authorities 
would not necessarily be run with a view to 
profit. There are various cases in which the 
public utility services are carried on at nominal 
charges and the person who receives a benefit 
of the services may do so at charges which do 
not appear to be at all in proportion to the value 
or the utility of the services rendered to him. 
There are certain public utility services which 
may be carried on even at a loss by the various 
bodies concerned. It is, therefore, in my opinion 
clear that wheie industry is defined in S 2(j) of 
the Act, it is certainly inclusive of those public 
utility services which are carried on not neces- 
aarily with a view to profit. This circumstance, 
therefore, can be eliminated from consideration 
when we consider whether a particular business 
Or undertaking falls within the d'efinition of 
industry within the meaning of the Act. I am, 
■therefore, of the opinion, that "a view to profit” 
jis not the central idea running in the various 
litems which are mentioned in the definition of 
■ industry” contained in S. 2 (j) of the Act. 

t 22 ] I am further fortified in this conclusion 
of mine by certain observations which are to be 
found in a case which is decided by the High 
Court of Australia in Federated Municipal and 
Sh.ire Council Employees' Union of Austra. 
lia v. Melbourne Corportaion, 2G c. L. R. 508. 
The observations of Isaac and Rich JJ., at 

p. 554 and pp. 228-233 are very illuminating in 

understanding the concept of industrial dispute. 
They are as follows : 


“The concept may be thus formulated; — Industrial 
disputes occur when, in relation to operations in which 
capital and labour are contributed in co-operation for 
the satisfaction of human wants or desires, those en- 
gaged in co-operation dispute as to the basis to be 
observed, by the parties engaged, respeoting either a 
share of the produce or any other terms and conditions 
of their co-operation. This formula excludes the two 
extreme contentions of the claimant and the respon- 
dents respectiveli'. It excludes, for instance, the legal 
and the medical professions, because they are not 
carried on in any intelligible sense by the co-operation 
of capital and labour and do not come within the sphere 
of industrialism. It includes, where the necessary co- 
operation exists, disputes betw'een employers and em- 
ployees, employees and employees, and employers and 
employers. It implies that ‘industry’ to lead to an 
industrial dispute, is not, as the claimant contends, 
merely industry in the abstract sense as Ji it alone 
effected the result, but it must be acting and be con- 
sidered in association with its co-operator “ capital ” 
in some form so that the result is, in a sense, the 
outcome of their combined efforts. It also implies that 
'an industry,’ in the relevant sense, is notcon6ned to 
a single enterprise but means a class ot operations in 
which all persons, employers and employees, are en- 
gaged on the same field of industry-* not necessarily of 
commerce - - provided by the society in which they 
exist.” 

I also cannot resist the temptation of quoting 
from tbo observations of Power? J. at p. o'jo 
which are as follows : 

‘Tt is admitted the ‘quarrying’ (a necessary work in 
connection with street making) by a private employer 
would bo ‘industrial’ and that au industrial dispute 
could arise between him and his employees engaged at 
work in a quarry ; but it was assorted that if a muni- 
cipal corporation acquired the quarry and employed the 
same men, no industrial dispute could arise, because 
the Council was not carrying on ‘an industry* or a trade 
or business for profit. So far as the question in this 
case is concerned as the argument proceeded the ground 
mostly relied upon (alter the Councils v/ere held not to 
be exempt as State instrumentaliiiesl was that the 
work WHS not carried on by the municipal corporation 
for proGt in the ordinary sense of the term, although it 
would generally speaking be carried on by the Councils 
themselves to save contractors’ profits. If that ugru- 
ment were sufficient then a philanthropist who acquired 
a clothing factory and employed the same employees 
as the previous owner had employed would not be 
engaged in an occupation about which an industrial 
dispute could arise, if be distributed the clothes made 
to the poor free of charge or even If he di^stributed them 
to the poor at the bare cost of production. If the con- 
teolion of the respondents is correct, a private company 
carrying on a ferry would be engaged on an industrial 
occupation. If a municipality carried it on. it would 
not be industrial. The same argument would apply to 
baths, bridge building, quarries, sanitary contracts, gas- 
making for lighting street. and public halls, municipal 
buildings or houses or halls, and many other similar 
industrial undertakings. Even coal-mining for use on 
municipal railways or tramways would not be industrial 
work if the contention of the respondents is correct. If 
the works in question are carried out by contractors or 
by private individuals it is said to be industrial, but 
not industrial within the meaning of the Arbitration 
Act or Constitution if carried out by municipal cor- 
porations, I cannot accept that view.” 

[23] I also agree with this particular point of 
view that in order to constitute an industry 
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within the meaning of that term as defined in 
S. 2.(i) of the Act it is not necessary that the 
business, trade, undertaking, manufacture or 
calling should be carried on with a view to pro- 
fit. If that is so, the Association which carries 
on this undertaking under the terms of its 
memorandum and articles of association and 
renders services to its members can nonetheless 
be an industry within the definition of that term 
contained in 8 .2 (j) of the Act, the undertaking 
is carried on by it as employers who employ 
workmen, and therefore if differences arise by 
reason of certain disputes which may arise in 
connection with the employment or non-employ- 
ment or the terms of employment or with the 
conditions of labour, an industrial dispute arises 
between it and the workmen employed by it, 
which would be the subject-matter of reference to 
the Industrial Tribunal under the terms of the 
Act. This contention of the Association also, 
therefore, fails. 

[24] In the result I agree that the appeal of 
the Province of Bombay should be allowed and 
the appeal of the Association should be dismissed. 

[25] Per Curiam — We think the fairest order 
with regard to costs would be, in the first in- 
stance, to set aside the order of costs of the trial 
Judge and in Appeal no. 31 of 1948 the order of 
costs will be that the Western India Automobile 
Association, respondent 1 , should pay the costs 
of the appeal including costs reserved, of the 
Province of Bombay. There will be no order as 
to costs in respect of respondents 2 , 3 and 4 . 

[26] With regard to Appeal no. 39 of 1948, 
the appellant will pay the costs of the respon- 
dents, the Industrial Tribunal. As regards the 
costs of the i)etition, the Western India Auto- 
mobile Association will pay the costs of the peti- 
tion to the respondents, the Industrial Tribunal 
and also the costs of the Province of Bombay 
and of the workers — the costs of the Province 
of Bombay and workers to be in one set. 

R.G.D. Orders accordingly. 
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Chagla C. J. and Bhagwati J. 

Abraham Ezra Issac Mansoor — Defendant 
— Appellant v. Abdul Mahomed Alibhai — 
Plaintiff — Bespondent^ 

O. C. J. Appeal No. 8 of 1948, Decided on 30th 
August 1948, from judgment of Tendolkar J., D/- 1.5th 
December 1947. 

(a) Transfer of Property Act (1882), Ss. 55 (2) and 
60 — Agreement for sale as mortgagee under power 
of sale reserved — Agreement for making out mar- 
ketable title also — Agreement is not absolute but 
conditional on mortgagor not exercising his right 
of redemption — Marketable title meant right, title 
and interest of mortgagee and equity of redemption 
of mortgagor — There was contract to contrary 
and hence S. 55 (2) not applicable. 


An agreement for sale of certain property stated that 
the vendor was in possession of the property aa mort- 
gagee and had agreed to sell the property as such mort- 
gagee under the power of sale reserved to him under 
the indenture of mortgage and that the vendor alone 
would execute the conveyance on completion. The 
agreement further provided that the vendor shall make 
out a marketable title to the property and if the title be 
not proved marketable the vendor would pay back the 
earnest money with interest and costs incurred. On 
redemption of the property by the mortgagor, the mort- 
gagee informed the vendee that he was notin a position 
to complete the contract and returned the earnest 
money. In a suit by the vendee for damages for breach 
of the contract: 

Held, that (1) an agreement for sale by a mortgagee 
with a purchaser does, not extinguish the equity of 
redemption vested in the mortgagor. The agreement by 
the vendor to sell the property was only a conditional 
one and not an absolute one. The agreement was condi- 
tional on the mortgagor not redeeming the property as 
he was entitled to do under S. 60: A. I. R. (31) 1944 
Bom. 156, Rel. on; [Para 3] 

(2) the marketable title contemplated by the agree- 
ment was the right title and interest of the mortgagee 
himself and the equity of redemption of the mortgagor 
which the mortgagee was entitled to convey as the 
agent of the mortgagor. The provision did not mean 
that the vendor had covenanted to make out a title 
independently of the mortgagor's right to redeem or 
that he had agreed in making out a marketable title 
that the mortgagor bad no right to redeem the property; 

[Para 4] 

(3) assuming that covenant for title under 8. 65 (2) 

operated at the stage of agreement for sale there was 
no guarantee of absolute title under the agreement. On 
the contrary, there was a contract to the contrary by 
which the vendor made it clear to the purchaser that 
he would only be able to convey the prop3rty to the 
purchaser provided the mortgagor did not exercise his 
right to redeem the property and therefore S. 66 (2) 
did nob come into operation; [Para 6] 

(4) hence the vendor was not liable for damages. 

The only right that the purchaser had under the agree- 
ment was to the return of the earnest money with inte- 
rest and costs. [Para 6] 

Annotation : ('46-Com.) T. P. Act, S. 66 N. 9; S. 60 
N. 22 Ft. 7a. 

(b) Contract Act (1872), S. 73 — Whether rule 
in (1873) L. R, 7 H. L. 158 inapplicable in India 
(Quaere), 

(Quaere) — Whether rule in (1873) L. R. 7 H. L, 158 
is contrary to the provisions of S. 73 and is inapplica- 
ble in India. [Para 12] 

Purshottam Tricumdas and 8, A. Desai — 

for Appellant. 

A. A. Peerhhoy and 8. T. Desai — for Respondent. 

Chagla c. J. — This is an appeal from 
a judgment of Tendolkar J. It seems that 
on 9th February 1943, the plaintiff and the 
defendant entered into an agreement whereby 
the defendant agreed to sell to the plaintiff an 
immoveable property for the price of Rs. 48,000. 
The amount of earnest money of Rs. 3 ,ooo had 
already been paid by the plaintiff to the defen- 
dant on 18th January 1943. The defendant was 
the mortgagee of this property and the mortga- 
gor filed a suit to redeem the property and after 
some contest a redemption decree was passed in 
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favour of the mortgagor, and as the mortgagor 
redeemed the property, the defendant informed 
the plaintiff that he was not in a position to 
complete the contract and convey the property. 
He sent a cheque for Rs. 8,000 returning the 
earnest money which had been deposited with 
him by the plaintifif. The plaintiff, in the first 
instance, refused to accept the cheque of Rs. 3,000 
and claimed damages for breach of contract. 
Ultimately he accepted the cheque of Rs. 3,000 
without prejudice to his claims and contentions, 
and filed this suit claiming in the first instance 
a sum of Rs. 80 being interest on the sum of 
Rs. 3,000 at 6 per cent, per annum from 9th 
February 1943 to 22nd July 1943, and a sum of 
Rs. 748-11-6 which were the costs incurred by the 
plaintiff of and incidental to the agreement for 
sale, and damages in the sum of Rs. 12,000 or 'such 
other sum as the Court may award for breach of 
contract by the defendant. The learned Judge took 
the view that the contract between the parties 
was an absolute one. He then considered whe- 
ther the rule of Bain v. Fothergill, (i873) L. R. 
7 H. L. 168: (43 L. J. Ex. 243) and Fluveau v. 
Thornhill. (1776) 2 wm. Bl.1078 applied in India, 
and came to the conclusion that that rule did 
not apply, that the parties were governed by the 
plain words of s. 73. Indian Contract Act, and that 
the defendant was liable to pay damages for the 
breach of contract. He fixed the date of breach 
and referred the suit to the Commissioner to 
ascertain damages on the footing of a breach on 
that date. The defendant has come in appeal 
from that decision. 

[ 2 ] Now, it is unnecessary, in my opinion, to 
express any opinion on the very interesting 
question raised by the learned trial Judge as to 
whether the well known English rule in Bain v. 
Fothergill, (i873 L. R. 7 H. L. 158 and FLureau 
V. Thornhill, (1776-2 Wrn. Bl. 1078). applies or 
does not apply in India. As the learned Judge 
has himself pointed out, there are conflicting 
decisions of our own Court. There are also deci- 
sions of other High Courts to be considered be- 
fore one can express one's opinion one way or 
the other. But as this appeal is capable of being 
disposed of on a much narrower point, it is not 
at all desirable to launch upon the more ambiti- 
ous question of the applicability of the rule in 
Bain V, Fothergill: (i873) D. R. 7 H. L. 168 and 
Flureau v. Thornhill: (i776) 2 wm. Bl. 1078 to 
this country. Therefore that question must still 
remain undetermined till a proper occasion arises 

when the whole matter may be considered from 
all aspects. 

[ 3 ] Now turning to the agreement for sale, in 
cl. 2 of the agreement, it is stated that the ven- 
dor is in possession of the property as mortga- 
gee from one Abdul Hatiff and has agreed to sell 


the property as such mortgagee under the power 
of sale reserved to him under the indenture of 
mortgage dated 7th February 1936, The vendor 
alone will execute the conveyance on completion. 
Then cl. 5 contains the usual provision that the 
vendor shall make out a marketable title to the 
said land, hereditaments and premises agreed to 
be sold. And cl. 7 of the agreement provides that 
if the title be not proved marketable, the vendor 
will pay back the earnest money with interest at 
6 per cent per annum from 18th January 1943, 
and pay costs incurred up to date. It is, there- 
fore, clear from this agreement that the vendor 
was entering into an agreement for sale of a 
property of which he was the mortgagee. It is also 
clear in law that the mortgagor has the right to 
redeem a property which he has mortgaged till 
the equity of redemption has been extinguished, 
and it is now also clear law, as laid down in 
Abraham Ezra v. Ahd^cl Latif, 46 Bom. L. R. 
169: (A. I. R. (31) 1944 Bom, 166), that an agree- 
ment for sale by the mortgagee with a purcha- 
ser does not extinguish the equity of redemption 
vested in the mortgagor. Therefore, in my opi- 
nion, this agreement by the vendor to sell the 
property was not an absolute agreement, but a 
conditional one. What the vendor agreed with 
the purchaser was that he would sell the pro- 
perty, convey the projoerty, make out a market- 
able title, provided the mortgagor did not redeem 
the property as he was entitled to do under s. 60, 
Transfer of Property Act, 1892. Mr. Peerbhoy 
says that that is not what the vendor has stated 
in the agreement. In my opinion, nothing could 
have been more clearly and emphatically stated 
than that by reason of cl. 2 of the agreement. 
Clause 2 does state the fact that the vendor is 
selling the property as a mortgagee under the 
power of sale reserved to him under the inden- 
ture of mortgage. It is not necessary in an 
agreement for sale to set out the law, and once 
the vendor has stated that he is selling as a 
mortgagee, s. 60, T. P. Act, makes it clear that 
his right to sell is dependent upon and condi- 
tional upon the mortgagor not redeeming the 
property, and s. 60 also makes it clear that the 
right of the mortgagor to redeem continues and 
subsists till the equity of redemption is extingui- 
shed. Therefore, with very great respect to the 
learned Judge, I do not agree that this agree- 
ment was an absolute agreement of sale and 
not a conditional one. 

[ 4 ] The learned Judge has relied on cl. 6 of 
the agreement which states that the vendor shall 
make out a marketable title. The marketable, 
title contemplated by this clause clearly is the 
right, title and interest of the mortgagee himself 
and the equity of redemption of the mortgagor 
which the mortgagee is entitled to convey* 
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as the agent of the mortgagor. The vendor would 
have to satisfy the purchaser that he as the 
mortgagee is entitled to convey the property and 
that the mortgagor also had title to the property 
being the owner of the equity of redemption. 
But this clause does not mean that the vendor 
had covenanted to make out a title inde- 
pendently of the mortgagor’s right to redeem 
or that he bad agreed in making out a market- 
able title that the mortgagor had no right to 
redeem this property. 

[6J The learned Judge also relied on s. 55 (2), 
T. P. Act. Now that corresponds to what is 
known in English law as a covenant for title. In 
England there is no statutory guarantee of good 
title. Our law makes a departure from the 
English law and provides for a statutory guarantee 
of good title in the absence of any contract to 
the contrary arrived at between the parties to 
the agreement themselves. There is some conflict 
between the diflerent High Courts as to whether 
this covenant for title operates at the stage of 
agreement for sale or at the stage of the execu- 
tion of the conveyance. But without going into 
that question, I will assume that even in an agree- 
ment for sale the vendor guarantees good title 
to the purchaser. In other words, he guarantees 
to the purchaser that he has title in the property 
and that he is in a position to convey the pro- 
Xierty. If there is no contract to the contrary 
Mr. Peerbhoy is right that the guarantee or the 
covenant for title under S. 56 (2) would be 
absolute and it would not be a title defeasible at 
the instance of any other party. Put looking to 
cl. 2 of the agreement, in my opinion, there is a 
contract to the contrary between the parties and 
therefore s. 55 ( 2 ), T. P. Act, does not come into 
operation. There is no guarantee of absolute 
title under this agreement, nor does the vendor 
covenant with the purchaser that he is in a 
position absolutely to transfer the property to 
him when the sale is completed. On the contrary, 
there is a clear contract to the contrary by 
which the vendor makes it clear to the purchaser 
that he would only be able to convey this pro- 
perty to the purchaser provided the mortgagor 
does not exercise his right to redeem the pro- 
perty. 

[6J Under the circumstances, in my opinion, 
the learned Judge was in error when he came to 
the conclusion that the defendant was liable to 
pay damages for breach of contract. The only 
right that the plaintiff has under the agreement 
is to the return of the earnest money with 
interest at 6 per cent, per annum from I8th 
January 1943. The defendant has repaid the 
sum of R9. 3,000 and all that the plaintiff would 
be entitled to would be a sum of bb. 80 for 
interest which he has claimed in the suit. He 


has also claimed a sum of Rs. 748-11-6 for costs 
which he would be entitled to. Mr. Purahottam 
says that he is prepared to accept the figure of 
Bs. 748-11-6 as correct. Therefore, the amount 
which the plaintiff would be entitled to in the 
suit would be the sum of Rs. 828-11-6. 

[ 7 ] Therefore, we will allow the appeal, set aside 
the order of the trial Court, and pass a decree 
in favour of the plaintiff for RS. 828-11-6. With 
regard to costs as the claim is below Rs. 1,000 
there will be no order os to costs of the suit. As 
the defendant has succeeded in appeal, the res- 
I>ondent must pay to the appellant the costs of 
the appeal and interest on judgment at 4 per 
cent. The appellant is entitled to set off the 
order of costs in his favour here and also two 
orders for costs in the Court below against the 
decree which we are passing in favour of the 
plaintiff here. 

[8] Bhagwati J. — The defendant was the 
mortgagee under an indenture of mortgage dated 
7th February 1936. The mortgagor committed 
default and in exercise of the power reserved to 
him under the indenture he agreed on 9th Febru- 
ary 1943, to sell the mortgaged property to the 
plaintiff. An agreement for sale was executed 
on the said date, cl. 2 whereof provided that the 

^'vendor is in possession of the property as mortgagee 
from one Abdul Latiff and has agreed to sell the pro- 
perty as such mortgagee under the power of sale 
reserved to him under the indenture of mortgage dated 
7th February 1936, The vendor alone will execute the 
conveyance on completion,** 

Under the terms of the said agreement the 
defendant also agreed to make out a marketable 
title to the said projierty, and if the title be not 
proved marketable, to pay back the earnest 
money with interest at 6 per cent, per annum 
from 18th January 1943, and pay the costs incurred 
up to date. It appears that before the sale could 
be completed in accordance with the terms of 
this agreement the mortgagor desired to redeem 
the property. As he was then advised, the mort- 
gagee resisted this claim of the mortgagor and 
litigation theieux>on took place between the 
mortgagor arid the mortgagee. A suit was filed 
by the mortgagor to redeem the mortgaged pro 
party. This suit came before Chagla J. as he 
then was and he decided that the mortgagor was 
entitled to redeem the property, the equity of 
redemption not having been extinguished before 
the sale was completed by the mortgagee. The 
mortgagee filed an appeal against this decision 
and the decision of the appeal Court is reported 
in Abraham Ezra v. Abdul Latif, 46 Bom 
L R 169: (A. I R. <31) 1944 Bom. 166). The appeal 
Court confirmed the decision of Chagla J. and 
held that the mortgagor was right up to the last 
moment, viz., the completion of the sale by the 
mortgagee, entitled to redeem the mortgaged 
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property. This decision having been finally 
i*eaohed by the appeal Court, the position which 
arose was'that the defendant was not in a position 
to complete the sale in accordance with the 
terms ol the agreement between himself and the 
plaintiff and he returned the earnest money of 
Rs. 3000 to the plaintiff. The only claim then 
which survived was the plaintiff's claim for 
damages as on a breach of the contract, Es. SO 
Ijeing the amount of interest which had not been 
paid by the defendant to the plaintiff' and the 
costs of the sale. This w^as the claim w^hich the 
plaintiff filed against the defendant in the suit 
which was tried by the learned trial Judge. I shall 
not recount here the pleadings or the amendments 
which were made in the plaint at the instance of 
the plaintiff, because so far a3 the amended plaint 
was concerned the contentioite which were raised 
by the amendment were given up by the plain- 
tiff at the hearing of the suit. In so far, however, 
as the original plaint stood, certain issues were 
raised, issue No, 8 being w^hetber the contract 
was a conditional one and liable at any time 
l^efore the completion of the said sale to be set 
aside by the mortgagor coming in and redeem- 
ing the property. On this issue, the learned Judge 
held that the contract was not conditional but was 
an absolute one, the vendor in his opinion hav- 
ing agreed to convey the property to the plain- 
tiff absolutely and having taken the risk him-elf 
of having to pay damages to the plaintiff if the 
mortgagor intervened and redeemed the property 
l>eforo tbe sale was compleUd. The learned 
Judge also decided another important question 
whether the rule in Bam v. Fothergill, ( 1873 ) 
L. B. 7 H. Ti. 168 was inconsistent with the plain 
terms of 8. 73, contract Act, and was therefore 
not applicable in India, on the question of 
damages which were claimed by the plaintiff 
against the defendant on a breach of the agree- 
ment for sale. 

[9] Adverting to tbe first question which was 
decided by the learned Judge, as to whether the 
contract was conditional or absolute, it is necea- 
nary to determine what is the nature of the 
agreement for sale which is entered into by a 
mortgagee exercising his power of sale. Under 
the terms of an indenture of mortgage like the 
one which the mortgagor had entered into here, 
the power of sale was reserved to the mortgagee 
in the event of tbe mortgagor committing default. 

I he mortgagee was in exercise of that pow'er of 
sale entering into an agreement for the sale of 
the proiierty, which would mean not only his 
right, title and interest therein as the mortgagee, 
but also the equity of redemption which had 
vested in the mortgagor. Until that equity of 
redemption was extinguished either by act of 
l artiee or by a decree of a Court, it was open to 


the mortgagor to redeem the property by exer- 
cising the right of redemption. But until that 
was done, the mortgagee had, by reason of the 
power of sale reserved to him under the terms 
of the indenture, power to convey the property 
including the equity of redemption which was 
still subsisting in the mortgagor. This is what 
the mortgagee would in ordinary cases do. That 
was the position which was quite clear to both 
the parties to the agreement for sale before us, 
and in cl. 2 of the agreement which I have set 
out above the mortgagee clearly stated that he 
was entering into the agreement for sale of the 
property in exercise of the power of sale which 
was reserved to him under the terms of the in- 
denture. There could be no clearer notice to the 
purchaser than this that what the mortgagee was 
doing was agreeing to sell and convey the pro- 
perty to the purchaser, which right of Lis was 
subject to the terms of s 60, T. P. Act, which 
clearly laid down that the mortgagor bad, until 
extinguished by act of pirties or by a decree of 
a Court, the right to redeem the property. If 
this was so, it could not be argued at all that 
the mortgagee when he entered into the agree- 
ment for sale entered into the same, absolutely 
agreeing to convey the property to tbe purchaser, 
whatever the action or the conduct of the mort- 
gagor was in the future. The mortgagor haying 
the right to redeem up to the time that the 
equity of redemption was extinguished, would 
be able to redeem the property, and until and 
unless the sale was completed by the mortgagee 
in accordance with the terms of the agreement 
for sale, the mortgagor’s equity of redemption 
would not be extinguished and the purchaser 
under tbe terms of the agreement would not be 
entitled to insist on the mortgagee conveying 
the property to him irrespective of the future 
conduct of the mortgagor. In this case the mort- 
gagor. before the sale was com[)letod, did seek to 
exercise his right to redeem the proix-rty, with 
the result that it became impossible for the 
mortgagee to convey the pr perty in the manner 
in which he had agreed to do. Under the cir- 
cumstances, there is no doubt m my mind that 
having regard to the fact that the mortgagee 
was exercising the power of sale reserved to him 
under the terms of the indenture, there was a 
condition that the mortgagee was to convey the 
property provided the mortgagor did not exer- 
cise his right to redeem the property within the 
terms of 8. 60, T. P. Act. d'hat was in any 
event a contract to the contrary which is re- 
ferred to in the opening part of S. 55, T. P. Act, 
apart however from the discussion as to whether 
the covenant for good title contained in h. 66 (2), 
T. P. Act, operates when tbe contract is at the 
stage of a contract or when the contract is com- 
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pleted by the execution of a conveyance by the 
vendor in favour of the purchaser in accordance 
with the terms thereof. 

[10] The learned Judge in the course of his 
judgment laid particular stress on the terms of 
ol. 6 of the agreement which provided that the 
vendor was to make out a marketable title, 
observing that the making out of a marketable 
title clearly involved not only a title to the pro- 
perty but also a power to transfer it at the time 
of the conveyance. There is no doubt that the 
vendor agreed to make out a marketable title 
to the property. The marketable title, however, 
in the circumstances of the case, would mean 
the right, title and interest which the mortgagor 
had at the time when he executed the indenture 
of mortgage in favour of the mortgagee and the 
right, title and interest which the mortgagee 
himself had under the terms of the indenture of 
mortgage. The equity of redemption and the 
mortgagee’s rights are the only two things which 
would have to be considered when the market- 
able title to this property which was agreed to 
be purchased was investigated, and this is what 
the mortgagee agreed to make out when the 
marketable title to the property would be in- 
vestigated by the attorneys of the purchaser. The 
right, title and interest of the mortgagor would 
be investigated at the time when the indenture 
of mortgage was entered into. Nonetheless, the 
mortgagee would agree to make out a market- 
able title £0 far as the right, title and interest of 
the mortgagor was concerned, because he, in the 
exercise of the power of sale which was reserved 
to him under the indenture of mortgage, would 
also be conveying to the purchaser the equity of 
redemption on the completion of the agreement. 
That is how he would have to make out a 
marketable title to the property. It is not im- 
ported in the terms of cl. 6 of the agreement 
that the mortgagee would convey the property 
to the purchaser, whatever the conduct or the 
attitude of the mortgagor would be thereafter, 
and by no stretch of imagination could it be 
stated that the mortgagee absolutely agreed to 
convey the property to the purchaser irrespective 
of the mortgagor thereafter seeking to exercise 
the right to redeem the property which he had 
under 8. 60, T. P. Act. Both the els. 2 and 5 of 
the agreement for sale have got to be read 
together. If cl. 6 were read in the manner in 
which the learned trial Judge did, it would 
negative all that was stated in cl. 2 and cl. 2 
would be rendered nugatory. Reading, therefore, 
els. 2 and 6 of the agreement together, as should 
be done, the only conclusion which can be 
arrived at is that the contract was not an abso- 
lute contract to convey the property to the pur- 
chaser irrespective of what the mortgagor would 
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do after the date of the agreement up to the 
time that the completion of the transaction took 
place. It was conditional on the mortgagor not 
exercising the right to redeem which he had under 
S. 60 . T. P. Act. 

[ 11 ] Under the circumstances aforesaid, I agree 
with the conclusion reached by my Lord the 
Chief Justice in the judgment just delivered that 
the contract was conditional and liable at any 
time before completion of the sale to be set aside 
by the mortgagor coming in and redeeming the 
property, and in the events that happened the 
mortgagee, the vendor, was absolved from all 
liability under the agreement for sale of com- 
pleting the transaction. 

[12] In view of the conclusion reached above, 
it is absolutely unnecessary to go into the other 
question which was discussed at considerable 
length in the judgment of the learned trial Judge 
whether the rule in Bain v. Fothergill, (1873 
L.R. 7. H.Ij. 168) was contrary to the provisions of 
S. 73, Indian Contract Act, and was inapplicable 
in India. Any observations on the same would be 
obiter and therefore one need not go into the 
same. I may, however, observe that when the 
question crops up for determination, it may, in 
view of the conflicting decisions of our own 
appellate Court here, have to be referred to a 
Full Bench as was envisaged in the judgment of 
Sir Lallubhai Shah Ag. C. J., and Fawcett J. in 
DJianraj-gh'ji Narsinggii'ji v. Tata Sons Ltd*^ 
49 BOm. 1: (a. I. R. (11) 1924 Bom. 473). 

[13] The result, therefore, is that the plaintiff 
would be entitled to a decree for Es. 828-11-6 and 
the order for costs which has been already made 
by my Lord the Chief Justice. 

D.H. Appeal allowed* 

A. I. R. (36) 1949 Bombay 158 [C. N. 45.] 
ChAGLA 0. J. AND Tendolkar J. 

M. Gulamali Abdtilhussein <& Go. — Appel- 
lant v. Vishwambharlal Ruiya — Respondents. 

O. C. J. Appeal No. 43 of 1948, Decided on 20th 
September 1948, from judgment of Bhagwati J., D/- 
9th August 1948. 

•(a) Arbitration Act (1940), S. 32 — Application 
in respect of matter, regarding which suit is barred 
under S. 32, is maintainable under Act — Suit for 
declaration as to existence or validity of arbitra- 
tion agreement is barred but application in respect 
of it can be entertained under Act, though not 
under S. 33 thereof — Arbitration Act (1940), S. 33 — 
Remedies. 

When the Legislature enacted 8. 32 and barred all 
suite with regard to the existence, effect or vaJldity ot 
an arbitration agreement, the object of the Legislature 
was that all questions with regard to these matters 
ihould be dealt with under the Arbitration Act, and 
not by substantive suits; and it is open to a party w 
make any application with regard to which a smt )B 
barred under S. 32. Section 33 is merely one instance 
of such an application. The Legislature cannot oonceiv- 
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ably deal with all poseible applications that may arise 
with regard to which suits are barred under S. 32, The 
right to make such applications is implicit in the very 
terms of 8. 32 itself. [Para 3] 

Hence though there is no provision in the Act to 
enable a party to establish the existence or validity of 
arbitration agreement, a suit in respect of which is 
barred by S. 32, an application for the purpose can be 
entertained by the Court under the Arbitration Act, 
though not under S. 33 thereof. Section 33 enables a 
party to challenge the existence or validity of an 
arbitration agreement and it does not enable him to 
establish its existence or validity. [Paras 3 and 4] 

Annotation; {’46-Man.) Arbitration Act, S 32 N 1; 

S 33 N 1. 

Editorial Note : — The decision of the Court on this 
point raises an interesting question as to construction 
of statutes^whether a provision in an Act abolishing 
the right of suit in a matter impliedly creates a general 
right of applying under the Act for relief in regard to 
such matter and whether such a general right to apply 
may be held to exist notwithstanding the existence of 
a provision specifically giving a right of application in 
regard to a paitiouiar class of cases. It must be noted 
that the decision is not that there is a general right of 
applying to a Court for relief unless barred, similar to 
the right of suit under Civil P. C., S. 9; but that 
the right of applying to the Court in regard to the 
matters in respect of which a suit is barred under S. 32 
is implicit in the section itself, i.e., is conferred by the 
section. 

(b) Arbitration Act (1940), S. 2(a) — Submission 
need not be signed by both parties — It must, how- 
ever, be in writing — It may be contained in con- 
tract which need not be signed by other party — 
Contract may be accepted orally and in such case 
such parly would be bound by submission clause. 

Law does not require that a submission to arbitration 
must be signed by both the parties. The only requisite 
of the law is that there must be a submission 
in writing. If there is a submission clause in a con- 
tract, it is not necessary that that contract must be 
signed by the other party before the other party can be 
bound by the submission clause; that party may accept 
orally or he may accept it by writing. If a party is in 
a position to establish that a contract which contains a 
submission oiaute was accepted by the other party, 
then there would be written submission to arbitration 
within the meaning of the Arbitration Act: A. I. R. 
(27) 1940 Bom. 93, Dieting* [Para 5] 

It would depend upon the circumstances of each case 
whether the mere delivery of a contract note and the 
retention of that contract note by the other party does 
amount to its acceptance or not. It is a pure question 
of fact which would have to be decided by the Court. 

[Para 6] 

Annotation ; (’46'Man.) Arbitration Act, S 2 (a) 
N 4 and 5. 

(c) Civil P. C, (1908), S, 100 — Question of fact 

Question whether delivery of contract note and its 
retention by other party does or does not amount 
to acceptance of contract is one of fact. [Para 6] 

Annotation : (’44.Com.) Civil P. C., Ss 100, 101 
N 39. 

M. L. Manehsha and K, T. Desai—iot Appellants. 
H, D* Banaji and M, P, Amtn, Advocate-General 

— for Respondents. 

C< Jt — Thia is an appeal from a 
judgment of Bhagwati J. on a petition filed 
under the Arbitration Act, holding that the peti- 


tion was maintainable and adjourning it to 
Court for being disposed of on the merits. A 
few facts leading up to this petition may be 
stated. The petitioners’ case was that on 30th 
January 1948, the respondents gave oral instruc- 
tions for the purchase of 500 bars of silver. On 
4th February the petitioners sent a contract to 
be signed by the respondents. The contract was 
delivered to the respondents and according to 
the petitioners an acknowledgment was obtained 
in the petitioners’ peon book by an employee of 
the respondents. On 13th February the petitioners 
sent a statement of account to the respondents 
The respondents refused to accept the statement 
of account and in the correspondence that fol- 
lowed the respondents denied that there was any 
contract between the petitioners and the respon- 
dents. The petitioners filed this petition for a 
declaration that there was a valid contract 
between the petitioners and the respondents and 
as the contract contained an arbitration agree- 
ment, all disputes in connexion with the contract 
were bound to be referred to arbitration. 

[2] Now, the first contention urged by the 
respondents was that the petition was miscon- 
ceived inasmuch as in para 10 of tho petition 
the petitioners expressly averred that the peti- 
tion was filed under S. 33 and the relief that 
they sought was under that section, and the 
contention put forward was that this petition 
did not lie under the express provisions of s. 33, 
Arbitration Act. Section 33, Arbitration Act, 
enables a party to challenge the existence or 
validity of an arbitration agreement, and what 
is urged is that thia is not a petition challenging 
the existence of an arbitration agreement, but it 
is a petition seeking to afifirm the existence of an 
arbitration agreement. According to Mr. Manek- 
sha, who appears for the respondents, it is only 
when a party wants to challenge an arbitration 
agreement that he can come to Court for the 
necessary relief, but when he wishes to affirm 
the existence of an arbitration agreement, it is 
not open to him to take out a petition under 
the Arbitration Act. It is important to note that 
under 8. 32, Arbitration Act, all suits are barred 
with regard to the existence, effect or validity 
of an arbitration agreement, and Mr. Maneksha 
concedes that it would not be open to the peti- 
tioners to file a declaratory suit for a declaration 
that there is in existence an arbitration agree- 
ment. If such a suit was filed, the petitiocere 
would be met with S. 32. Therefore, according 
to Mr. Maneksha, the petitioners cannot get 
any relief at all in any Court of law. It is true 
that they could file a substantive suit on their 
cause of action, viz,, on the contract on which 
they rely in this petition. But their right to 
have the matters determined by arbitration 
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would not receive proper recognition or relief 
from any Court of law, because in this case as 

the factum, of the contract is denied the arbi- 


trators have no jurisdiction to determine that 
question. It is only when the Court has deter- 
mined that question in favour of the petitioners 
and has held that there was a contract that the 
arbitrators would have jurisdicfcion to proceed 
w'ith the reference. Now, a Court of law would 
hesitate considerably before coming to the con- 
clusion that a party has an undoubted right, 
and yet the Legislature has provided no relief in 
respect of that right. It is important to note that 
in England a declaratory suit with regard to an 
arbitration agreement would lie. In India, what- 
ever the position was prior to the passing of the 
present Arbitration Act, it is clear that now 
such a suit would bo barred under 8. 32. 

[ 3 ] Mr. Maneksha argues that inasmuch as 
S. 33 expressly provides for an application for 
challenging an arbitration agreement and there 
is no provision for aftirming or asserting an 
arbitration agreement, the Legislature has taken 
away such a right from a person who wishes to 
proceed with the arbitration on the strength of 
an arbitration agreement. Mr. Maneksha says 
that at best there may be a lacuna in the Act 
and it is not for a Court of law to make good 
such a lacuna. It is perfectly clear that when 
jthe Legislature enacted s. 32 and barred all 
suits with regard to the existence, effect or vali- 
dity of an arbitration agreement the object of 
the Legislature was that all questions with regard 
|to these matters should be dealt with under the 
Arbitration Act and not by substantive suits. 
That object is perfectly clear and patent from 
the terms of 8. 32. It is therefore diffi cult to 
believe that having taken away the right of a 
party to proceed with a subataotive suit, the 
Legislature also took away the right of a party 
to have the existence or the validity of an agree- 
ment determined by an application under the 
Arbitration Act. Mr. Maneksha is right that 8. 33 
would be superfluous or overlapping if the con- 
struction was put upon S. 32 that all questions 
with regard to the existence, effect or validity of 
an arbitration agreement have to be determined 
by applications un ler the Arbitration Act and 
not by civil suits, and that the right to make 
those applications is implicit in the very terms 
of 8 . 32 itself. But it may be that for greater 
caution the Legislature has dealt with a parti- 
cular kind of application which is mentioned in 
S, 33. It does not, therefore, follow that because a 
particular kind of application is mentioned in 
S« 33, therefore the Legislature has not provided 
in the Act itself for all kinds of applications that 
may be made under that Act and has taken 
away the right with regard to the making of the 


applications other than the specific application 

referred to in 8 . 83 of the Act. In my opinion, 

therefore, it is open to a party to make any ap.’ 

plication with regard to which a suit is barred 

under s. 32. Section 33 is merely one instance of 

such an application. The Legislature cannot con- 

ceivably deal with all possible applications that 

may arise with regard to which suits are barred 
under S. 32. 

[ 4 ] Therefore, the learned Judge below was 
right in coming to the conclusion that the pre. 
sent petition was maintainable although not 
under 8. 33. Arbitration Act. 

[6l The other contention put forward by 
Mr. Maneksha is that there is no written sub- 
mission and therefore the petition is misconceiv- 
ed. The position is that the petitioners are 
members of the Marwadi Chamber of Commerce 
and the respondents are not members. Therefore, 
prtma facie, any rule of the Marwadi Chamber 
of Commerce with regard to arbitration would 
not bind the respondents. If the contract had 
been signed by the respondents, then there would 
be no difficulty, because the contract itself con- 
tains a term with regard to reference to arbitra- 
tion. But in this case the position on the petition 
and the aflidavit in reply is that a contract was 
delivered by the petitioners to the respondents 
and the respondents at the most retained it and 
did not return it to the petitioners. It is true 
that in Para. 11 of the affidavit in reply the res. 
pondents have taken up the contention that there 
was no written submission. Now, our law does 
not require that a submission to arbitration must* 
be signed by both the parties. The only requisite 
of the law is that there must be a submission in 
writing. If there is a submission clause in a con- 
tract, it is not necessary that that contract must 
be signed by the other party before the other 
party can be bound by the submission clause; 
that party may accept the contract orally or be 
may accept it by writing. Therefors if the peti- 
tioners are in a position to establish that this 
particular contract, which contains a submission 
clause, was accepted by the respondents, then 
there would be a written submission to arbitra- 
tion within the meaning of the Arbitration Act. 

[6) Mr. Maneksha has relied on a judgment 
of Kauia J. in bhrtram Hanutram v. Mohan» 
lal d Co. 41 Bom, L. R. 1293 : (a, i. r. ( 27 ) 1940 
Bom. 93). The learned Judge there was consider- 
ing the question of staying a suit and the view 
that the learned Judge took was that it did not 
follow that merely because a contract was sent 
to the other party and the other party retained 
that contract that there was necessarily an ac- 
ceptance of the contract. Me. Maneksha wants 
to read this decision to mean that wherever a 
contract note is delivered and retained by the 
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other party, it does not amount to acceptance, 
and that there would be no written submission 
within the meaning of the Arbitration Act. I do 
not read Kania J/s judgment to mean that. It 
would depend upon the circumstances of each 
case whether the mere delivery of a contract 
note and the retention of that contract note by 
the other party does amount to acceptance or 
not. It is a pure question of fact which would 
have to be decided by the Court. But Mr. 
Maneksha is right to this extent that in this 
present case the petitioners have not averred, as 
they should have averred, that there was an 
acceptance of the contract by the respondents. 
The mere averment that the contract was deli- 
vered to the other side and retained by the other 
side is not per se tantamount to an averment 
that the contract was accepted by the other side, 
and although the respondents in the affidavit in 
reply expressly raised the issue that there was 
no written submission, still 'the petitioners did 
not file any affidavit in rejoinder pleading the 
acceptance of the contract, nor did they think fit 


to have the petition amended to make the neces- 
sary averment. But, in my opinion, this by 
itself is not sufficient to non-suit the petitioner, 
Bhagwati J. has ordered that the petition has 
got to be heard on its merits, and it would 
certainly be open to the respondents to urge that 
there was no written submission inasmuch as 
they never accepted the contract. 


[7] I think, therefore, the fairest thing to do 
under the circumstances would be to direct the 
petitioners to amend the petition by averring 
that there was an acceptance of the contract by 
the respondents and 'that this particular issue 
would be tried along with other issues which 
would arise on the petition by the Court trying 
the petition. Mr. Maneksha is justified in urging 
that as the petition stands today it is liable to be 
dismissed because the necessary averment is nob 
there. But that is a grievance which is very 
easily remedied by a proper order for costs, and 
we will hear Mr. Maneksha on the question of 
costs after this judgment is delivered. 

[8] I would, therefore, dismiss the appeal and 
confirm the order made by Bhagwati J. 

[9] Tendolkar J. — I agree. 

[10] Per Curiam. — Having heard counsel on 
the question of costs, we think that the fairest 
order to make would be to vary the order made 
by Bhagwati J. with regard to the costs by direct- 
ing that the petitioners should pay to the res- 
pondents the costs of the hearing of the petition 
before Bhagwati J., and with regard to the costs 
in the appeal we order that the respondents 

should pay to the appellants half the costa of the 
appeal. 
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[ll] The petitioners to make the necessary 
amendment within two days. Petitioners to pay 
the costs of and incidental to the amendment. 
Liberty to the respondents to file any supple- 
mental affidavit in reply to the amendment 


ade by the petitioners to their petition within 


a week after the amendment. Petitioners also to 
pay the costs of any supplemental affidavit filed 
by the respondents. 


R.G.H. 


Appeal dismissed. 


A. I. R. (36) 1949 Bombay 161 [C. A'. 4G.] 
Weston and Chainani JJ. 


Bana Birpal Singh — Applicant v. Emperor. 

Criminal Appin. No. 999 of 1948, Decided on 13th 
September 1948, 


Criminal P. C. (1898), S. 491 (3)_ Warrant issued 
before 15th August 1947 under Bengal State Pri- 
soners Regulation (1818) for reasons connected with 
discharge of functions of Crown in its relations 
with Indian States — Detention of detenu after 15th 
August 1947 is outside Regulation as it now stands 

— High Court entitled to exercise its powers under 
S. 491. 

Section 491 (3) is not a bar to the High Court’s 
ascertaining whether a detention is in fact a detention 
under the Bengal State Prisoners Regulation (1818). 
Whether a detention is or is not a detention under the 
Regulation is a matter of substance and is not concluded 
by the circumstance that the Regulation is mentioned 
in the warrant. [Para 13] 

Where a warrant was issued before loth August 1947 
for reasons connected with the discharge of the func- 
tions of the Crown in its relations with Indian States 
which had no existence after that date : 


Held that though this was valid warrai:t at the time 
it was issued the detention of the detenu after 15th 
August 1947 was entirely outside the Regulation as it 
now stands and, therefore, was not a detention under 
the Regulation. Hence S. 491 (3), was no bar to the 
exercise of the powers of the High Court under S. 491: 
A. I. R. (33) 1946 F, C, 2, Ref, [Para 13] 

K, L. Gauba^ S, G, Patwardhan and H. N. Sham.' 
hhag^iot Applicant. 

Government Pleader^iot the Crown. 


Woston J. — This is an application undei' 

S. 491, Criminal P. 0., 1898, mado on behalf of 
Rana Birpal Singh who is now under detention 
in the Central Mental Hospital, Yeravda. Birpal 
Singh was the Ruler of Bhajji, one of the Simla 
Hill States, for a number of years up to the 
year 1940, and it is claimed that thereafter he 
continued de jure to be the Ruler of that State. 
In September 1940 he was detained in the Ripon 
Hospital, Simla, under warrant beariug the 
signature of an Additional Secretary to the 
Government of India, issued under the Bengal 
State Prisoners Regulation, 1818. Since that time 
he has remained under detention. In the year 
1941 he was removed from Simla to the Mental 
Hospital at Lahore under a further warrant 
issued under the same Regulation, and in that 
year an Ordinance was promulgated to remove 
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doubts as to the validity of the detention in 
Mental Hospitals of persons on warrants issued 
under the Bengal State Prisoners Regulation. 
In the year 1943, a habeas corpus application 
was preferred to the Lahore High Court by or 
on behalf of Birpal Singh, but the High Court 
and the Federal Court in appeal declined to 
interfere. In consequence of certain observations 
made by the Lahore High Court as to the 
desirability of transferring Birpal Singh to a 
more congenial climate, he was transferred to 
the Central Mental Hospital, Yeravda, by war- 
rant dated 2lst January 1946, also under the 
Bengal State Prisoners Regulation, 1818, and 
addressed to the Superintendent of that Hospital. 
Since then he has remained there, and his present 
detention is claimed on behalf of the Govern- 
ment to be justified by the warrant of 21st Janu- 
ary 1946. We understand that prior to 15th 
August 1947, two applications were preferred to 
this Court by Birpal Singh himself which were 
summarily rejected, 

[2] It is now urged on behalf of Birpal Singh 
that by reason of the constitutional changes 
which took place in August 1947 the warrant 
under which he is being detained has ceased to 
have effect and that his detention is now illegal. 

[3] The warrant of 2ist January 1946, is in 
the following terms: 

“Whereas the Governor-General in Council, for good 
and sufficient reasons, being reasons connected with 
the discharge of the functions of the Crown in its 
relations with Indian States, has seen 6t to determine 
that Birpai Singh, ex-Rana of Bhajji, shall be placed 
under iperBonal restraint at the Central Mental Hos- 
pital, Yervada, Poona, you are hereby required and 
commanded, in pursuance of that determination, to 
receive the person abovenamed into your custody, and 
to deal with him in accordance with the orders of the 
Government and the provisions of the Bengal State 
Prisoners Regulation, 1818.*' 

[4] Under s, 1, which is the preamble, of the 
Bengal State Prisoners Regulation, 1818, as it 
stood when the warrant with which we are con- 
cerned was issued, the very exceptional powers 
of detention provided by the Regulation were 
exercisable; 

‘*For reasons of State, embracing the due mainten- 
ance of the alliances formed by the British Government 
with foreign powers, the preservation of tranquillity in 
territories of Native Princes entitled to its protection 
and the security of the British dominions from foreign 
hostility and from internal commotion.” 

[6] Section 2 sets out that the detention, or 
personal restraint as it is termed, shall be by 
warrant of commitment issued by the Govern- 
ment to the officer in whose custody such person 
ie to be placed, and provides that the warrant 
shall be in one of the forma, set out in the Ap- 
pendix to this Regulation, which is appropriate 
to the case. Two forms of warrant are set out 
in the Appendix. The first reads as follows; 
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“Forms of commitment for reasons connected with, 
defence, external affairs, or the* discharge of the func- 
tions of the Crown in its relations with Indian States. 

To the (here insert the officer's designation). 

Whereas the (Governor-General in Council) (Governor- 
General) (omit the inappropriate words) for good and 
sufficient reasons being reasons connected with (defence, 
external affairs, and the discharge of the functions of 
the Crown in its relations with Indian States) (omit any 
inappropriate words) has seen fit to determine that 
(here insert the State prisoner's name) shall be placed 
under personal restraint at (here insert the name of the 
place) you are hereby required and commanded in 
pursuance of that determination to receive the persou 
abovenamed into your custody and to deal with him in 
accordance with the orders of the Government and the 
provisions of the Bengal State Prisoners Regulation, 
1818." 

The second form of warrant is to be used when 
the "good and sufficient reasons,” are reasons 
connected with the maintenano of the public 
order, and issue of this form of warrant could 
also be made by or under the order of the 
Governor of a Province, 

[6] The warrant of 21st January 1946, was in 
the first form, and the basis of the warrant was 
the third of the ‘good and sufficient reasons’ 
which could justify such a warrant being issued, 
namely, reasons connected with the discharge of 
the functions of the Grown in its relations with 
Indian States. 

[7] There can be no doubt that this was a 
legal and valid warrant at the time it was issu- 
ed, and in any event by reason of the decision 
of the Federal Court, Birpal Singh of Bhajji 
State V. Emperor^ A. I. R. (33) 1946 P. o. 2 : (47 
Cr. L. j, 583), no exception could now be taken 
to its initial validity. But equally there can be 
no doubt that from 16th August 1947, the basis 
of the warrant, the reasons connected with the 
discharge of the functions of the Crown in its 
relations with Indian States, has ceased to have 
any existence. For this it is sufficient to refer to 
S.*7, Indian Independence Act, without setting it 
out at length. While certain relations between 
the Dominion of India and the Indian States 
have come into being after 15th August 1947, 
those relations are in no way a continuation or 
delegation of the former relations of the Crown 
with Indian States. Paramountcy lapsed. It was 
not transferred to the Dominion, 

[8] On 14th August 1947, the Governor-General, 
in exercise of the powers conferred by S. 9 (l), 
Indian Independence Act, made an order styled: 
The India (Adaptation of Existing Indian Laws) 
Order, 1947. It is convenient to set out here 
certain articles of that Order, namelyi Arts. 3, 7 
and 12. Article 3 reads as follows: 

“As from tbe appointed day, all existing Indian laws 
shall until repealed or altered or amended by a com 
petent legislature or other competent authority, in i 
application to the Dominion of India and any part on 
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parts thereof} be subject to the adaptations directed in 
thii Order," 

Article 7 is as follows: 

"Any reference in an eiisting Indian law to the 
exercise of the functions of the Crown in its relation 
^th Indian States (including any provision the opera- 
tion of which depends on the exercise of such functions) 
shall be omitted, and references in any such law to the 
Crown Representative shall be omitted or construed as 
reference to the Central Government as the context 
may require." 

Article 12 provides: 

"The provisions of this Order shall not render in- 
valid anything duly done before the appointed day 
under an existing Indian law, and anything so done 
for British India or for parts thereof including terri- 
tories thereafter included in the Dominion of India 
shall, as from the appointed day and until altered, 
varied or undone, have effect as if it had been done 
after the appointed day for thewhole of the Dominion of 
India or, as the case may be, for such territories thereof 
as aforesaid, by a competent authority and under and 

in accordance with the provisions then applicable to 
the case." 

No adaptation of the Bengal State Prisoners 
Regulation, 1818, was made in express terms by 
thia Order. 

[9] On 26 th August 1917, the Governor- General 
in exercise of the same powers under 8. 9, 
Independence Act, made a further Order styled: 
The Bengal State Prisoners Regulation (Adap- 
tation) Order, 1947. This Order is expressed to 
have effect from I5th August 1947. The material 
alterations made are that for the words in s. i 
of the Regulation, set out earlier in this judg- 
ment, beginning with “for reasons of State” and 
ending with “internal commotion” were substi- 
tuted the words “for reasons of State connected 
with defence, external affairs or relations with 
Acceding States or with the maintenance of 
public order,” and for the words "the discharge 
of the functions of the Crown in its relations 
with Indian States” wherever they occurred in- 
cluding in the Appendix were substituted the 
words relations with Acceding States.” 


[10] Article 3 of thia Order states that t 
provisions of this Order shall have effect notwit 
atanding anything to the contrary contained 
India (Adaptation of Existing Indian Law 
Order, 1947, and this seems to me to have be( 
made to avoid any difficulty of interpretatic 
by reason of the fact that by Art. 7 of the earli 
(J^rder all references in existing Indian laws 
the exercise of the functions of the Crown in i 
rel^ion with Indian States have been direct* 
to omitted. No provision is made in the lat 
Order for the continuing validity of warran 
iffiued under the Bengal State Prisoners Reguli 
hon, 1818, prior to 16th August 1947. It is coi 
venient to tabulate the reasons of State I 
which detention under the Regulation wi 


justified before and after the adaptation by the 
Order of 26tb August 19i7. 

Reasons of State before the Adaptation. 

Connected with defence. 

Connected with external affairs. 

Conneetefi with the discharge of functions of the 
Crown in its relation with Indian States. 

Connected with the maintenance of public order. 

Reasons of State after the Adaptation. 

Connected with defence. 

Connected with external affairs. 

Connected with relations with acceding States. 

Connected with the maintenance of public order. 

Three of the four sets of reasons have remained 
unaffected. The third set of reasons under the 
Regulation as it stood prior to 15th August 1947 , 
namely, reasons connected w'ith the discharge of 
the functions of the Crown in its relations with 
Indian States, has been replaced by reasons 
connected with relations with acceding States. 

[11] If the w'arrant in the present instance 
had been issued under any of the three reason- 
which are common to the Regulation as it stood 
before and after i6th August 1947, it might be 
claimed that the warrant remained valid by 
virtue of Art. 12, India (Adaptation of Existing 
Indian Laws) Order, 1947 , notwithstanding^ the 
constitutional changes and the adaptations made 
to the Regulation. 


uuo wuiiLttiju m cue present instance 
was issued for reasons of State which have had 
no existence after isfch August 1947. It is per- 
fectly ;true that other reasons of State have 
taken their place in the Regulation as it now 
stands, but these other reasons have no legal 
relation at all to those stated in the warrant It 
may be that Government still consider, for anv 
of the reasons of State provided in the Regula- 
tion as it now is, that further detention of Birpal 
Singh 18 desirable. If this is so it is for Govern- 
ment to effect his detention by valid warrant 
under the existing Regulation or other aporo- 
priate enactment. Obviously it is not within our 
province to amend the warrant, nor can it 
p^ibly be said that one reason of State has 
tecome another because of the amendment to 
the Regulation, I notice from the copy of the 

u wbich has bLn filed 

that Bha]ji became an acceding State on 26th 

September 1947. It would appear, therefore, that 

between I6th August 1947, and 26th September 

1947, no warrant could have been issued a<^ainst 

Birpal Singh under the Regulation for reasons 

of State connected with the relations with Bhajji 

as an acceding State, and this is enough to 

^ ar^ment of continuity of the present 
warrant beyond isfch August 1947 , 

The kamed Government Pleader when 
opposing this application has relied upon sub- 
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S. ( 3 ) of S. 491| Criminal P. 0. The material 
part of this reads as follows: “Nothing in this 
section applies to persons detained under the 
Bengal State Prisoners Regulation, 1818.” 

[13] I am not able to accept that this proviso 
is a bar to our ascertaining whether a detention 
jis in fact a detention under the Bengal State 
iPrisoners Regulation, 1818. If it is such a deten- 
'tion, then of course the proviso prevents our 
interference, for, it is well settled that it is by 
reason alone of s. 491, Criminal P. C., that the 
powers of the High Courts to issue writs of the 
nature of habeas corpus exist. But whether a 
detention is or is nob a detention under the 
Regulation is a matter of substance, and is not 
concluded by the circumstance that the Regula- 
tion is mentioned in the warrant. The Regula- 
tion provides that detention may be made for 
one or more of certain specific reasons, which 
reason or reasons must be stated in the warrant; 
and if in a warrant one reason only is stated 
which is nob a reason finding place in the Regu- 
lation, then the detention is not a detention 
under the Regulation at all. That is the position 
here. The present detention is something entirely 
outside the Regulation as it now stands, and 
therefore is not a detention under the Regula- 
tion, and the third proviso to S. 491 of the Code 
is no bar to the exercise of our powers under the 
section. 

[14] The rule, therefore, is made absolute. 
Birpal Singh has now been produced before us, 
and he must be set at liberty, 

[16] Chainani J. — I agree that the detention 
of Rana Birpal Singh, ex Ruler of Bhajji, is at 
present unlawful. He is detained in the Mental 
Hospital at Poona under a warrant dated 2l3t 
January 1946, issued by the Central Government 
under S. 2, Bengal State Prisoners Regulation, 
1818. The reasons for detention as given in the 
warrant are “for reasons connected with the dis- 
charge of the functions of the Crown in its rela- 
tions with Indian States.” At the time when the 
warrant was issued, this was one of the grounds 
for which a person could be detained under the 
Regulation. On 26th August 1947, the Governor- 
General, in exercise of the powers conferred by 
8, 9, Indian Independence Act, issued the Ben- 
gal State Prisoners Regulation (Adaptation) 
Order, 1947. By this Order, the Bengal State 
Prisoners Regulation, 1810, was amended, and 
the words "discharge of the functions of the 
Crown in its relations with Indian States” were 
deleted with retrospective effect from 16th August 
1947. After 16 th August 1947, it is therefore not 
open to Government to detain a person for 
reasons connected with “the discharge of the 
functions of the Crown in its relations with 
Inaian States.” The only reasons for which a 


person can now be detained are “reasons of 
State connected with defence, external affairs, 
or relations with acceding States or with the 
maintenance of public order.” The detenu in 
this case is admittedly not detained at present 
for any of-these reasons. There is also no provi- 
sion in the Bengal States Prisoners Regulation 
(Adaptation) Order, 1947, validating the warrants 
issued before I5th August 1947. There is no saving 
clause similar to cl. 12, India (Adaptation of 
Existing Indian Laws) Order, 1947. The warrant 
under which the detenu is now being detained is, 
therefore, no longer valid, for such a warrant 
cannot be issued under the Regulation as adapt- 
ed by the Order of 26th August 1947. 

[16] It has been urged by the learned Govern- 
ment Pleader that this Court has no jurisdiction 
to pass orders in this matter, in view of the 
provisions of sub-s. (3) of S. 491, Criminal P. C. 
This matter was also raised before the Federal 
Court in Birpal Singh of Bhajji State v. 
Emperor, A. l. B. (33) 1946 F. c, 2 : (47 Cr. li. J. 
583) and it has been held by that Court that the 
jurisdiction of the High Court is ousted, only if 
the Court is satisfied that “the detenu is a person 
detained under the Regulation.” The material 
question for determination therefore is whether 
the detenu in this case can now be said to be a 
person detained under the Regulation of 1818. 
This must obviously be answered in the negative, 
for the detenu is detained for reasons “connected 
with the discharge of the functions of the Crown 
in its relations with Indian States.” The Regu- 
lation as amended does not authorise detention 
for these reasons. The detention at present can- 
not, therefore, be said to be a detention under 
the Regulation, as it stands today. We have, 
therefore, jurisdiction to interfere in this case. 

[17] The rule is, therefore, made absolute. 
The detenu should be released forthwith. 

D.H. Buie made absolute. 


A. I. R. (36) 19M Bombay 164 [0. N. 47,] 

Dixit and Jahagirdab JJ. 

Govind Dhondo Kulkarni — Plaintiff — 
Applicant v. Vishnu Eeshav Eulkarni and 
others — Defendants — Opposite Party, 

Civil Appln. No. 1433 of 1945, Decided on 17th 
December 1947, 


Civil P. C. (1908), S. 110 — Affirmance, meaning 
of —Question of law — Decree of lower Court varied 
by High Court in favour of applicant — Decree is 
one of affirmance — Question whether property is 
joint family property does not involve question 0 / 


The applicant claiming to be the adopted boo of 

), filed a suit to recover by partition 

bare in the suit property. The lower Court held that 

le nronerty was joint family property l^tit s 
laintlS^ adoption was held Invalid the suit was dis- 
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missed. On appeal the High Court set aside the decree 
of lower Court and held that the adoption was valid. It 
further held that only a part of the property was joint 
family property. The result was that applicant's claim 
was allowed with respect to such port'on only : 

Held that even though the decree appealed from 
varied the decision of the lower Court the variation 
being in favour of the applicant, the decree must be 
regarded to be one of afQrmance. The question whether 
the property was joint family property or self-acquired 
was essentially one of fact. The property held to be 
joint family property was not sufficient to form the 
nucleus with which the remaining property could have 
been acquired. The appeal, therefore, did not involve 
any question of law : A. I. R. (16) 1929 Bom. 359 and 
A.I.R. (34) 1947 P. C, 189, ReL on; Case law referred, 

[Paras 7 and 3] 

Annotation : ('44-Com.) Civil P. C., S. 110, N. 13, 
Ft. 6. 

K* jR. Bengeri for G, R. Madbhavi — for Applicant. 

S. B. J athar — for Opposite Party Nos. 2 to 5. 

Dixit J. — This is an application for leave to 
appeal to His Majesty in Council and the facts 
giving rise to the application are briefly these. 
The applicant claiming to be the adopted son of 
one Dhondo Govind Kulkarni filed a suit to 
recover by partition possession of his half share 
m the suit property. The plaintiff’s claim was 
opposed on several grounds. It was contended 
that the plaintiff’ was not adopted in fact, that 
the plaintiff’s adoption was invalid and that in 
any case the suit property, with the exception of 
two houses and two lands, was not joint family 
property. The plaintiff valued his claim in the 
Court of first instance at Rs. 12,012.8 0. The trial 
Court held that the plaintiff had proved his 
adoption but his adoption was invalid. The trial 
Court also held that the whole of the property 
in suit was joint family property. But since the 
plaintiff's adoption was invalid, the trial Court 
dismissed the plaintiff’s suit. From that decision 

the plaintiff filed P. A. No. 169 of 1941 in this 
t^ourt and this Court set aside the decree of the 
Court below and declared that the plaintiff’s 
adoption by defendant 1 was proved and M^as 
valid. This Court further held that out of the 
immoveable properties described in the plaint, 
only the first house in para. 1, cl. A, and the two 
kulkarni watan lands R. 8. Nos. 256/5 and 3il/7 
at Kudnur described in para, i, cl. c, were joint 
lainily properties. The result was that the plain- 
tiff’s claim was allowed with respect to some of 
the properties and that his claim in respect of 
the^ remaining properties was rejected. The 
plaintiff now applies for leave to appeal to Ilis 
Majesty in Council and the question is whether 
we should grant him the certificate he has 
applied for. 

[2] This question has to be answered by refe- 
rence to s. 110 , Civil P, C. That section, so far 
as material, provides : 

"In each of the cases mentioned in ola. (a) and (b) of 
S. 109, the amount or value of the subject* matter of the 


suit in the Court of first instance must be ten thousand 
rupees or upwards, and the amount or value of the 
subject-matter in dispute on appeal to His Majesty in 
Council must be the same sum or upwards, 
and where the decree or final order appealed from 
affirms the decision of the Court immediately below the 
Court passing such decree or final order, the appeal 
must involve some substantial question of law.” 

[3] The first requirement according to S. 110 
is that the value of the subject-matter of the suit 
in the Court of first instance must be Es. 10,000 
or upwards. This part of the requirement is 
satisfied. The further requirement is that the 
value of the subject-matter in dispute on appeal 
to His Majesty in Council must also be the same 
sum or upwards. The applicant in his affidavit 
stated that the value of the subject-matter 
on appeal to His Majesty in Council was 
R3. 10,043-6-6. This will appear from an affidavit 
filed by him on 3rd December 1947. The opponents 
have not by a counter-affidavit challenged this 
valuation. It is, therefore, clear that the value 
of the subject-matter in dispute on appeal to 
His Majesty in Council is also Rs. 10,000 or 
upwards. The first requirement of S. 110 is, 
therefore, fulfilled. 

[4] The next question is whether it is necessary 
for the applicant to show that the appeal involves 
some substantial question of law. It is urged on 
behalf of the applicant that it is not necessary 
for him to show that the appeal involves 
a substantial question of law, because it is 
contended that the decree appealed from did 
not affirm the decision of the Court immediately 
below the Court passing such decree. The ex 
pressioa “fche decision” occurring inS. 110 means 
"the decree.” See Rajah Tasadd^iq Bas^d 
Khan v. Mamie Chand, 30 i. A, 36 : (25 ALL 
109 P. C ). A simple case of affirmance would be 
where fche decree appealed from confirms the 
decree of the Court immediately below the Court 
passing such decree. A case in the opposite sense 
would be where the decree appealed from reverses 
the decree of the Court immediately below the 
Court passing such decree. Another case may 
arise where the decree appealed from varies or 
modifies the decision of the Court immediately 
below the Court passing such decree, and the 
question is whether in such a case it is necessary 
for the applicant to show that the appeal involves 
some substantial question of law. 

[5] The expression "affirms” occurring in S.llO 
has given rise to sharp conflict of judicial opinion, 
One view is that if the decree appealed from 
varies the decision of the lower Court to the pre- 
judice of the applicant, it is not a decree of affir- 
mance, but another view is that it would be a 
decree of affirmance if fche variation is in favour 
of fche applicant. In Rajah Brajasiinder Deb 
V, Raja Bajendra Narayan Bhanj Deo, 20 
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pat. 459: (a. I, R. (28) 1941 Pat. 269 S. B.) a 
Special Bench of the Patna High Court took the 
view that where the decree of the High Court 
reversed in part the decision of the lower Court 
whilst maintaining it with regard to the remain- 
der of the c’aim, :the decree of the High Court 
cannot be said to afiSrm the decision of the Court 
below. A reference to that decision shows that 
the learned Judges of the Patna High Court 
reviewed the case-law upon the point. In that 
case the casein Kapur ji v. Pannaji, 31 Bom. 

B. R. 619 : (a. I, R, (i6) 1929 Bom. 359) was cited 
but it was not apparently followed. 

[6] On behalf of the opponents it is urged, 
relying upon Kapur ji ‘^Magnirm's case : (31 

Bom. li. R. 619 : A.I. R. (16) 1929 Bom. 359), that 

this question is concluded by authority. In that 
case the facts were that this Court varied the 
decree of the lower Court in favour of the appli- 
cant and the applicant being dissatisfied with the 
decision desired to appeal to their Lordships of 
the Privy Council. In the appeal the applicant 
challenged a havala item of Ea, 18,000 upon 
which there was a concurrent finding both of 
the trial Court as well as of this Court. Sir 
Amberson Marten, after referring to the case in 
Annapurnabai v. Buprao, 51 la, 319: (A. I. r, 
(l2) 1925 P. 0, 60) and the case in Bhagwan Singh 
V. Allahabad Bank Ltd., 43 all. 220 : (a. I. R. 
(8) 1921 ALL. 270) refused the application. It is 
true^ that in that case there were concurrent 
findings of the Courts upon the havala item of 
Rs. 18,000 which was the item in dispute on 
appeal to His Majesty in Council. But the fact 
renaains that although there was in that case a 

variation in the decision of the lower Court, leave 
was refused. 

[7] In the present case the dispute before their 
Lordships of the Privy Council would be con- 
cerning the claim of the plaintiff with respect to 
properties in regard to which his claim has been 
rejected by both the Courts. The trial Court 
dismissed the plaintiS’s suit on the ground that 
the plaintiff’s adoption was invalid. This Court 
while holding that the plaintiff’s adoption-^was 
valid held that the whole of the property with 
the exception of two houses and two lands men- 
tioned in cIs. A and c of para. 1 of the plaint was 
the self-acquired property of the contending 
defendants. The question whether certain pro- 
perty is joint family property or self-acquired 
property is, I think, essentially a question of 
fact. The appeal, therefore, does not involve a 
question of law, much less a substantial question 
of law. But Mr. Bengeri on behalf of the appli- 
cant argues, relying upon s. 233, sub-s. ( 2 ) of 
Sir Dinshah Mulla’s Principles of Hindu Law, 
1940 edition, that in this case a substantial 
question of law does arise. According to the 


plaintiff’s guardian the income from the two 
lands which are held to be ancestral lands would 
at present be about Rs. 200 or rs, 260. It is not 
suggested that the house property yields any 
income. This Court, therefore, after taking into 
consideration the income of what can be said to 
be joint family property came to the conclusion 
that remaining property could not have been 
acquired with this nucleus. A reference to the 
judgment shows that this Court accepted the 
principle of the case in Babubhai Girdharlal 
V. Ujamlal Hargovandas, l. L. R. (1987) Bom. 
708: (a. I. R, ( 24 ) 1937 Bom. 446) and in support 
of the view this Court also accepted the princi- 
ple laid down in Vyihianatha v. Varadarajai 
I. L. R. (1938) Mad. 696 : (A. I, R, (26) 1938 Mad. 
841), It is, therefore, clear that the house pro- 
perty and the two lands which were held to be 
ancestral property was not sufficient to form a 
nucleus with the help of which new properties 
could have been acquired. The principle ofl 
Balnibhai GirdharlaVs case, (l.L.R. (1937) Bom. 

708 : A. I, R, (24) 1937 Bom. 446) has been 
accepted by their Lordships of the Privy Council 
in the recent judgment of the Board in Appala- 
swami v. Suryanarayanamurti, A. I, r. ( 34) 

1947 P. 0. 189 ; (I, L. R. (1948) Mad, 440). It may 
be of interest to note that the judgment has been 
delivered by Sir John Beaumont who decided 
the case in Babubhai Girdharlal v. Ujamal 
Hargovandas, i. L. R. (1937) Bom. 708 : A. I. R. 
(24) 1937 Bom, 446), Having regard to these con-j 
siderations, we are unable to hold that the appeal’ 
raises a substantial question of law. 

[8] In this case the variation in the decision 
of the Court below is in favour of the applicant. 
The view which we take is that even though the 
decree appealed from varied the decision of the 
lower Court, the decree must be regarded to be 
one of affirmance. That being our view, it isj 
necessary for the applicant to show that the 
appeal involves some substantial question of law. 
But as, in our opinion, the applicant is unable 
to show that the appeal involves a substantial 
question of law, we must refuse the leave asked 
for. 

[9] The result is that the application fails and 
the rule must be discharged with costs. 

[ 10 ] Jahagirdar J. — I agree. The principal 
question in this application is whether the decree 
appealed from affirms the decision of the trial 
Court. The petitioner has filed the suit to recover 
possession of his half share by partition alleging 
that he is the adopted son of one Dhondo Govind 
Kulkarni who died joint with the other defen- 
dants. His contention was that he was adopted 
by defendant 1, the widow of Dhondo, and he 
had a share in the joint family property. The 
defendants contended that the plaintiff’s adoption 
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bad not taken place and was invalid and that 
the bulk of the suit property was the self-acqui- 
red property of the defendants. The trial Court 
held that the plaintiff’s adoption had taken place 
but was invalid on account of the unchastity of 
defendant 1 and that the entire suit property 
was joint family property. But it dismissed the 
suit as it came to the conclusion that the adop- 
tion was invalid. The petitioner went in appeal 
to the High Court. The High Court held that 
the adoption was valid and it also found that 
the bulk of the property in suit was the self-ac- 
quired property of the contending defendants. It, 
therefore, allowed the appeal in respect of the 
proi^erty which was found to be joint family 
property, and it may be stated here that the pro- 
perty which is found to be joint family property 
is a very small portion of the entire suit property. 

[11] Now, the petitioner has filed this applica- 
tion for leave to appeal to the Privy Council and 
he contends that as the decree of the High Court 
has varied the decree of the trial Court, be is 
entitled to go in appeal without being put to the 
necessity of showing that there is some substan- 
tial question of law. The question, therefore, is 
whether the decree against which he wants to 
prefer an appeal can be said to have affirmed 
the decision of the trial Court. 

[12] Apart from authorities if we merely look 
at the section, it appears to me clear that the 
present decree is a decree of affirmance. The 
wording of s 110, last paragraph, of the Code of 
Civil Procedure is this : 

*‘Wher6 the decree or final order appealed from 
affirms the decision of the Court immediately below the 
Court passing such decree or final order, the appeal 
must involve some substantial question of law.’* 

[13] Now, what is the decree here appealed 
from? The decree appealed from cannot be that 
part of the decree which has allowed the appeal 
in favour of the petitioner. It must be that part 
of the decree which has affirmed the decision of 
the Court immediately below the Court passing 
such decree. So here the decree appealed from 
is that part of the decree of the High Court 
which confirmed the decree of the trial Court 
dismissing the plaintiff’s claim with regard to the 
bulk of the suit property which has been held to 
be separate property of the contending defen- 
dants. On this point the decisions of the trial 
Court and the High Court are concurrent. The 
trial Court dismissed the entire suit and the 
appeal Court has also dismissed the plaintiff’s 
suit so far as the property held to be the self- 
acquired property of the defendants was concer- 
ned. It is, therefore, clear that with regard to 
the property which is the subject-matter of the 
■appeal to the Privy Council, the decisions of both 
the Courts are concurrent. It was possible to 


have argued, though it was not argued here, that 
the decisions of the two Courts are different. 
The trial Court bad held that the entire suit pro- 
perty was the joint family property, whereas 
the High Court has held that the bulk of the 
property was the self-acquired property of the 
contending defendants, But it has been authori- 
tatively decided that the word “ decision ” in 
para. 3, s. 110, Civil P. C., means a decree and 
not a judgment : see Rajah Tasadduq Rasul- 
khan v. Manik Cliand, 30 I. A. 36: (25 ALL. 100 
P. 0.). Therefore, though the reasons for the 
ultimate decision of the suit may be entirely 
different, the decree of the trial Court as well as 
the appellate Court is the same, viz., it dismissed 
the suit of the plaintiff with regard to the self- 
acquired property. Mr. Bengeri, the learned 
advocate for the petitioner, relies upon the Privy 
Council case in Annapurnabai v, Ruprao^ 
51 I. A. 319 : (A. I. R. (12) 1925 P. C. 60) and con- 
tends that as the decree of the trial Court is 
varied by the High Court, he is entitled as a 
matter of right to go in appeal to the Privy 
Council whether that portion of the decree of 
the High Court varying the decree of the trial 
Court is in favour of the petitioner or not. And 
Mr. Bengeri^also relies upon two Full Bench 
cases of Patna and Allahabad High Courts (Raja 
Brajasunder Deb v. Raja Rajend^ra Narayan 
Bhanj Deo^ 20 pat. 459 : (A. i. R. (-28) 1941 pat. 
269) and J aggo Bai v. Harihar Prasad 
Singh, T.L. R. (1941) ALL. ISO: (A.I. R. (28) 1941 
ALL. 66) wffiere this Privy Council ruling in 
Annapurnabai v, Ruprao, 51 I. A, 319 : (a.i.r. 
(12) 1925 P. c. 60) has been interpreted. Accord- 
ing to those two High Courts whenever there is 
a variation of the decree by the High Court, 
whether it is in favour of the petitioner or not, 
the petitioner gets a right to appeal to the Privy 
Council without being put to the necessity of 
showing any substantial question of law. But 
the Bombay High Court in Kapur ji v. Pannaji 
31 Bom, L. R. 619 : (A. I. R. (16) 1929 Bom. 359) 
has taken the view that if the variation is in 
favour of the petitioner, it cannot be said that 
the decree of the High Court has varied the 
decree of the trial Court within the meaning of 
s. no, Civil P. C. The headnote in that case 
runs thus : 

‘‘Under S. 110, Civil P. C., to warrant the grant of 
leave to appeal to His Majesty in Council, there must 
be a substantial question of law in oases where there 
are concurrent findings of /acts which ‘are appealed 
from. It is not enough that the decree of the lower 
Court is varied by the High Court on points not covered 
by the appeal to the Privy Council,** 

In this case Annapurnabai v. Ruprao, 61 I. A. 
319 : (a. I. R. (i2) 1925 p, C. 60) was cited and 
their Lordships did not interpret the ruling to 
mean that any slight variation of the decree 
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with regard to the property, which is not the 
subject-matter of the appeal before the Privy 
Council, would entitle the petitioner to go in ap- 
peal. This decision is binding on us. And again 
the Madras and Lahore High Courts, in Kailasa 
V. Kasivishioanatham, x l. r. { 19 x 4 ) Mad. 890: 
(A. I. R. (31) 1041 Mad. 269) and Wahid^ud^Din 
V. Mahliaa Lai, i.ti.R. ( 1915 ) 26 Lab. 242: (a.lr. 

(31) 1014 Lab. 458 (P.B.)), have held that if the 
decree is varied in favour of the petitioner and 
if the petitioner goes in appeal against that part 
of the decree which confirmed the decision of the 
trial Court, then the decree of the High Court is 
one of affirmance and not of variation. 

[14] Now, looking broadly it appears to me 
that the view taken by the Bombay. Madras and 
Lahore High Courts is the correct one. Supposing 
the entire appeal has been dismissed, it would 
not have given the petitioner a right to appeal, 
and it would be very strange that if the appeal 
is partly allowed in his favour, he gets the right 
to appeal as a matter of course. We, therefore, 
think that the petitioner in this particular case 
is not entitled to a certificate unless he satisfies 
us that there is a substantial point of law. 

[15] It is contended by Mr, Bengeri that it is 
shown here that there was some nucleus which 
was yielding an income of Rs. 100 to Rs. 126 and 
his contention is that the moment he proves that 
there was some nucleus there should be a pre- 
sumption that all the property of the family 
which has been subsequently acquired is the joint 
family property, whether the nucleus was capable 
of yielding any income or not. 

[16] But this is not what the cases have laid 
down. The latest pronouncement of their Lord- 
ships of the Privy Council is in Appalaswami v. 
Suryanarayanamurii, A. i. R. ( 34 ) 1947 P. o. 

189 ; (l. L. R. (i948) Mad. 440). There Sir John 
Beaumont giving the judgment on behalf of the 
Board has observed (p. 192) : 

“Where it is establisbed that the family possessed 
some joint property which from its nature and relative 
value may have formed the nucleus from which the 
property in question may have been acquired, the 
burden shifts to the party alleging self-acquisition to 
establish affirmatively that the property was acquired 
without the aid of the joint family property.” 

And he has relied upon the cases, Babuhhai Gir- 
dharlal v. Ujamlal Ilargovandas, I.L R. (1937) 
Eom, 708 : (A. I. R. (24) 1937 Bom. 446) and 
Vythianatha v, Varadaraja, l.L.R. (1038) Mad, 
696 : (a. I. R. (26) 1938 Mad. 841). In the last- 

mentioned case it is laid down : 

A party alleging that property held by an individual 
member of a joint Hindu family Is joint family pro- 
perty must show that the family was possessed of some 
nucleus with the aid of which the property in question 
could have been acquired. Mere existence of a nucleus, 
however small or insignificant, is not enough. It should 
be shown that the nucleus was of such value as could 
have reasonably formed the basis of the acquisition of 
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the property in question. If this is shown, and only 
then, the onus shifts to the party alleging self-aoqnisi- 
tion to affirmatively make out that the property was 
acquired without any aid from the family estate.” 

[ 17 ] These two cases have been quoted with 
approval in Appalaswami v. Suryanarayana- 

murti, (a. I R. ( 34) 1947 P. C. 189 ; I. B. R. (1948) 
Mad. 440). We have, therefore, to see whether in 
this case the nucleus was such as would have 
enabled the defendants to acquire property out 
of the income thereof. It has been found that the 
annual income of the nucleus was only rs. ioo 
or Rs 125. This could have been hardly sufficient 
for the maintenance of the family and it is clear 
that out of the income of this property the defen- 
dants could not have acquired the property in 
dispute. We, therefore, hold that the petitioner 
has failed to show that the appeal involves any 
substantial question of law. 

[18] The rule is, therefore, discharged with 
costs. 

^ Buie discharged. 
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Chagla C. J. and Gajendragadkar J. 

Kalidas Amtharam — Accused — Applicant 
V. Emperor, 

Criminal Revn. Appln. No. 584 of 1948, Decided on 
16th July 1948, from order of 2nd Addl. Magistrate, 
Ist Class, Abmedabad. 

Bombay Harijan (Removal of Social Disabilities) 
Act, 1946 (X [10] of 1947) — Act whether ultra vires 
—Act falls within item 1 of List III, Sch. 7, Gov- 
ernment of India Act (1935) — Act intra vires of 
Provincial Legislature. 

The Provincial Legislature concurrently with thePede- 
ral Legislature is competent to legislate with regard to 
all matters included in the Penal Code. They are also 
competent to legislate with regard to all matters rela- 
ting to criminal law so long as they do not affect offences 
against laws which are enumerated in List I and List 
II in Sch. 7, Government of India Act (1985), Reading 
Bombay Harijan (Removal of Social Disabilities) Act as 
a whole, it is clear that it was the view of the Legis- 
lature that social disabilities from which the Harijaus 
suffer should be removed. According to the Legislature, 
anyone who was privy to the continuance of these 
social disabilities should be punished, and the Legis- 
lature also took the view that the only way that the 
Harijans* status and position could be improved was by 
punishing those who continued to inflict disabilities 
upon Harijans. Therefore, in passing this Act, what 
the Legislature has done is to add to the body of 
criminal law. It has created new offences. Therefore, 
this Act falls in item 1 of List III and it was com- 
petent to the Provincial Legislature to pass this piece of 
legislation. [Paras 1, 2 and 3] 

B, Q. Thakor — for Applicant. 

if, P. Amin, Advocate^Qeneral and S, Q, Paitvar- 
dhan, Qov^rnment Plead&r — for the Crown. 

Chagla C. J, — This is an application for 
revision against an order made by the Second 
Additional First Class Magistrate, Abmedabad, 
rejecting the petitioner’s contention that the Act 
under which he was charged was invalid. That 
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view was also upheld by the learned Sessions 
Judge, Ahmedabad. The accused was charged 
for an offence under S. 7, Bombay Harijan (Re- 
moval of Social Disabilities) Act, 1946, for having 
refused to serve tea to a Harijan in his tea shop, 
and the contention raised by the applicant was 
that this Act was ultra vires of the Provincial 
Legislature. This contention was based on the 
argument that the subject of removal of the 
social disabilities of Harijans does not form part 
either of List II or List III in Sch. 7, Govern- 
ment of India Act, and therefore the Provincial 
Legislature was not competent to legislate on 
this subject. The learned Magistrate took the 
view that as this Act had received the assent of 
the Governor. General, the Governor General by 
implication had constituted this subject as a new 
subject on which the Provincial Legislature could 
legislate, that subject not having been originally 
included in List Ii or List III in sch. 7. The 
learned Sessions Judge rightly, in our opinion, 
did not accept that contention because there has 
been no public notification by the Governor- 
General as required by S. 104, Government of 
India Act. The learned Sessions Judge took the 
view that the subject of the Act was covered by 
item 28 in List II, which item is "Inns and 
innkeepers," Now, in construing the Lists in the 
Government of India Act we must not overlook 
the fact that this is a Parliamentary Legislation 
and Parliament was using language which is 
well known and understood in English legal 
phraseology, and the expression "Inns and inn- 
keepers*' has a definite connotation in English 
law. In our opinion, it would not bo correct to 
say that the law regulating restaurants or tea 
shop-keepers would fall in the category of inns 
and innkeepers. But with respect to the learned 
Sessions Judge, it is taking too narrow a view 
of this Legislation to say that all that it did was 
it regulated the business of a tea shop-keeper 
and prohibited the tea shop-keeper from refusing 
DO serve tea to a Harijan. In any case, it is not 
necessary finally to decide this question as to 
whether the learned Sessions Judge on this point 
is right or not, because, in our opinion, the 
subject of the impugned Legislation clearly falls 
under item 1 of List III which is the concurrent 
List. That item is : 

“Criminal law includiug all matters included in the 
Penal Code at the date of the passing of this Act, but 
excluding offences against laws with respect to any of 
the matters specified in List I or List II and excluding 
the use of His Majesty*s naval, military and air forces 
in aid of the civil power.*’ 

■ Therefore, the Provincial Legislature concur- 
jrently with the Federal Legislature is competent 
to legislate with regard to all matters included in 
the Penal Code. They are also competent to legis- 
late with regard to all matters relating to criminal 


law so long as they do not affect offences against 
law^s which are enumerated in List I and List II. 

[2] Now, the whole basis of Mr. Thakor’s 
argument is that the subject-matter of this 
legislation does not fall in List I or List II and, 
therefore, in our opinion, it is competent to the 
Provincial Legislature to create a new offence 
with regard to a subject which is not dealt with 
in List I or List II. Now, turning to the scheme 
of the impugned legislation, the preamble states 
that the legislation is passed in order to provide 
for the removal of the social disabilities of 
Harijans, Section 3 enumerates what are the 
disabilities of the Harijans and how they should 
be got rid of and declares their rights in these 
respects. Section 4 refers to the discriminations 
exercised against Harijans. Section 5 calls upon 
the Courts not to recognise any custom or usage 
imposing any civil disability on any Harijan. 
Section 6 gives a direction to legal authorities 
not to recognise any custom or usage imposing 
any civil disability on the Harijans. And S. 7 is 
the penal section which provides for penalties 
for offences committed by anyone who contra- 
venes the provisions of the Act. Now, reading ^ 
this statute as a whole, it is clear that it was* 
the view of the Legislature that social disabili-j 
ties from which the Harijans suffer should be 
removed. According to the Legislature, anyone 
who was privy to the continuance of these social 
disabilities should be punished, and the Legis- 
lature also took the view that the only way that 
the Harijan's status and position could be im- 
proved was by punishing those who continued tO: 
inflict disabilities upon Harijans. Therefore, in 
passing this Act, what the Legislature has done 
is to add to the body of criminal law. It has 
created new offences. According to Mr. Thakor,‘ 
the pith and substance of this Act is really tc 
create rights in favour of Harijans, and accord- 
ing to him that is a subject which does not find 
a i^lace in any of the three Lists. Mr. Thakor 
has further argued that if item 1 in List HI was 
to be interpreted in the manner in which we are 
doing, the result would be that the Legislature 
could legislate on any of the subjects not men- 
tioned in List I and List ll by merely creating a 
new offence and by including in the statute a 
penal clause. Now, it is well known that the 
whole scheme of the Government of India Act 
is to make all the three Lists exhaustive. Parlia- 
ment did not follow the model of the American, 
the Australian, or the Canadian constitation. Its 
intention was to enumerate, as far as possible, 
all possible subjects of legislation and to include 
them in one of the three Lists. The residual 
S. 104 was not intended to be resorted to ordi- 
narily. It was enacted merely for the purpose 
of emergency or in case some subject had been 
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overlooked by inadvertence. Therefore, there is 
nothing wrong in giving an interpretation to 
item 1 in List m which would enable the Pro- 
vincial Legislature to pass legislation with regard 
to social reforms. The only way the Legislature 
can carry out social reforms is by punishing 
those who do not conform to the standards laid 
down by the Legislature. In this case the Legis. 
lature says the Harijans shall be treated as equal 
citizens with the Hindus, and if anyone does not 
conform to that, he shall be punished. Similarly, 
in other matters of social reform the Legislature 
may also impose penalties upon those who do 

not ^conform to the view taken by the Legis- 
lature, 

[3] In our opinion, therefore, this particular 

^Acts falls in item i of List iii and it was com- 

jPetent to the Legislature to pass this piece of 

jlegislation. Therefore, the contention urged by 

the applicant must fail and we must discharge 
the rule. 

[ 4 ] Certificate granted to go to the Federal 
Court. 

Rule discharged, 

A, I. R, (36) 1949 Bombay 170 [C, N. 49,] 

Jahagirdar J. 


[2] The plaintifif filed two suits nos. 9 and 10 of 
1944 in the Court of the Civil Judge (Junior Divi- 
sion) at Ghodnadi in the Poona District for ac- 
counts alleging that the transaction of 18th August 
1884, though appearing to be a sale was in fact 
a mortgage. The two suits were under 8. 15 D, 
Dekkhan Agriculturists’ Relief Act. On let May 
1945, a Debt Adjustment Board was established 
for that taluka. On lafch July 1945, the plaintiff 
passed a purshis that he was a debtor and his 
debts were less than Rs. 15,000 and prayed that 
the suits may be transferred to the Debt Adjust- 
ment Board, The trial Court, however, asked 
the plaintiff in each case to get a declaration by 
the Board that he was a debtor and adjourned 
the hearing of the suit. The plaintiff realising 
that the Bombay Agricultural Debtors Relief 
Act would not apply to a transaction of 1884 , 
filed another purshis on 25th July 1945, stating 
that the suit may be proceeded with under the 
Dekkhan Agriculturists' Relief Act as the Bombay 
Agricultural Debtors Relief Act did not apply 
to the particular transaction in question. On 
llth January 1946, the suit came on for hearing. 
At that time the defendant applied stating that 
under s, 85 ( 1 ), Bombay Agricultural Debtors 
Relief Act, .the Dekkhan Agriculturists’ Relief Act 
ceased to have any force in that area and conse- 


Idarxiti Vithu Mule — Defendant — Appli^ 
cant V, Ganpat Genu Dhamdhere — Plaintiff 
— Opposite Party, 

Civil Revn. Appln. No, 452 of 1947, Decided on 27th 
Febniary 1948, from order of Dist. Judge, Poona, in 
Civil Revn. Appln. No. 54 of 1946. 

Bombay Agricultural Debtors Relief Act(XXVin 

[28] of 1939), Ss. 85 and 86 — Suit filed under 

S. 15 D, Dekkhan Agriculturists* Relief Act (1879) for 

transaction entered into in 1884— Suitheld governed 

by S. 86 and hence Dekkhan Agriculturists* Relief 
Act applied. 

The plaintifi filed a suit for accounts in 1944 under 
S, 15D, Dekkhan Agriculturists* Relief Act, alleging 
that^ the transaction entered into 1884 though ap- 
pearing to be a sale was in fact a mortgage: 

Held that (1) the case fell not under S. 85 but under 
sub-cl. (a) of para. 1 of S. 86, Bombay Agricultural Deb- 
tors Relief Act, and the suit was therefore governed by 
Dekkhan Agriculturists* Relief Act. It could not be con- 
tended that the Act was deemed to be in force only for 
purpose of iiistitution of suits. The further procedure 
after institution was also governed by the same Act. 

. [Para 4] 

(2) The provisions of the Dekkhan Agriculturists* 
Relief Act could be availed of even for suits filed before 
the establishment of the Debt Adjustment Board. 


Af. G, Chitale — for Applicant. 

V • D. Tulzcipurkar — for Opposite 


[Para 5] 
Party No. 1. 


Order. — These two revision applications raise 
some interesting points under the Bombay Agri- 
cultural Debtors Relief Act. The facts leading 

to the suits out of which these applications arise 
are these. 


quently S. lOA, Dekkhan Agriculturists* Relief 
Act, would not apply to the hearing of such a 
suit. He, therefore, urged that the plaintiff should 
not be allowed to load oral evidence to prove 
that the transaction of 1884 was a mortgage. 
The trial Court allowed the application and 
held, relying upon S. 85 (l), Bombay Agricul- 
tural Debtors Relief Act, that the Dekkhan 
Agriculturists’ Relief Act ceased to have any 
force in that area and that s. lOA would not 
apply. Against this order the plaintiffs went in 
revision to the District Court at Poona. The 
learned District Judge held that the suits were 
really governed by s. 86. Bombay Agricultural 
Debtors Relief Act, and that they continue to be 
governed by the Dekkhan Agriculturists' Relief 
Act and remanded the suits to the trial Court to 
be heard and disposed of according to law. The 
defendant being aggrieved by the orders in the 
revision applications, has come in revision. 

[2a] Mr. Chitale, the learned advocate for the 
defendant, contends that the learned District 
Judge had misread S3. 85 and 86, Bombay Agri- 
cultural Debtors Relief Act. It is the contention 
of Mr. Chitale that on the date, viz., let May 
1945, when the Debt Adjustment Board was esta- 
blished, the Dekkhan Agriculturists’ Relief Act 
would cease to have any force under s. 85, Bom- 
bay Agricultural Debtors Relief 'Act, and conse- 
quently the Dekkhan Agriculturists’ Relief Act 
would not govern such a suit. And secondly his 
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Gontentiou is that S, 86 would not save such a 
suit because 3. 86 provides that Dekkhan Agri- 
culturists’ Relief Act would remain in force only 
for the pitrpose of institution of suits for a period 
of three years from the aforesaid date and accord- 
ing to his contention the further procedure must 
be under the ordinary law, and lastly he says 
that as the present suit was not filed between 1st 
May 1945 and Ist May 1948, sub-cl. (b), para. 2 of 
8. 86 would not govern such a suit. 

[3] It is true that under 8 . 85 it is provided; 

**On the date on which a Board is established under 
S.4 for any local area ... .the Dekkhan Agriculturists* 
Relief Act, 1879, shall cease to have force in such 
area.*’ 

It must, therefore, be conceded that by virtue of 
B. 85 of the Bombay Agricultural Debtors Relief 
Act the Dekkhan Agriculturists’ Relief Act would 
cease to have any operation from the date on 
which the Debt Adjustment Board was estab- 
lished. But an exception to that has been pro- 
vided by 8. 86. Section 86 reads as follows: 

“In respect of transactions entered into 'before the 
date on which a Board is established for any local area 
(hereinafter referred to in this section as the aforesaid 
date), by or with: 

(a) debtors in respect of whose debts no application 
can be made under 8. 17 of this Act, or 

(b) persons who are not debtors, 

the Dekkhan Agriculturists’ Relief Act, 1879, shall, 
notwithstanding anything contained in S. 85 of this 
Act, be deemed to remain in force in such area: 

{a) for purposes of institution of suits for a period of 
three years from the aforesaid date, 

fb) for purposes of any proceedings arising in or out 
of suits instituted before the expiry oi the period of 
three years from the aforesaid date until such proceed- 
ings are terminated.” 

t4] Now, according to the view of the District 
Court, the present suits would be governed by 
8. 86 because they were with regard to a transac- 
tion entered into before 1945 by a debtor in res- 
pect of whose debts no applications could have 
been made under s. 17 of the Act. Under s. 17, 
an application for adjustment of debts has got to 
be made within 18 months from the date on 
which a Board is established under s. 4, But 
under S. 45, this remedy can be availed of only 
in respect of a transaction entered into after Ist 
January 1927. Now, admittedly the transaction 
in suit was of 1884. Therefore, no application 
could have been made under S. 17. The present 
case clearly falls under sub-cl. (a) of para, (l) of 
8. 86, and it is for purposes of such transactions 
Ithat this provision is made, viz,, that the Dek- 
khan Agriculturists’ Relief Act would be deemed 
to remain in force. Sub clause (a), para, 2 does 
not really apply to the present case as the suits had 
been instituted before even the Debt Adjustment 
Board was established. But it is contended that 
the Dekkhan Agriculturists* Relief Act is deemed 
to be \n loYQQ only f 01 ^ pur poses of institution of 
suits and the further procedure would be under the 


ordinary law and that 8. lOA of the Dekkhan Agri- 
culturists’ Relief Act would not apply. I find it 
difficult to accept this contention. In my opinion, 
8. 86 provides that the Dekkhan Agriculturists* 
Relief Act will remain in force for a period of 
three years from the date on which a Board is 
established for any local area for the purpose of 
institution of suits in respect of transactions 
about which no application can be made under 
S, 17 and that it will continue in force until the 
suits instituted before the expiry of the period of 
three years from the aforesaid date and the pro- 
ceedings arising in and out of the said suits 
terminate. But if Mr. Chitale’s contention is ac- 
cepted, then the whole purpose of this proviso 
would be nullified. Now, according toMr. Ohitale 
a suit for accounts can be filed under the Dek- 
khan Agriculturists’ Relief Act within three years 
from the establishment of the Debt Adjustment 
Board. But that cannot be tried under the Dek- 
khan Agriculturists’ Relief Act at all. In my 
view, such a construction would be unreasonable. 
The words “any proceedings” must be under- 
stood to mean the hearing and the procedure of 
the suit as well as proceedings arising in or out 
of the suits. 

[5] The last contention raised by Mr, Ohitale 
is that the provisions of the Dekkhan Agricul- 
turists’ Relief Act may be availed of, if at all, by 
persons who file suits between the date of the 
establishment of the Debt Adjustment Board and 
three years therefrom, but the procedure laid down 
in the Dekkhan Agriculturists’ Relief Act cannot 
be availed of for suits which are filed before the 
establishment of the Debt Adjustment Board, I 
am afraid I am not prepared to accept this con- 
tention either. The emphasis really is on the 
word “before” and not on the word “from.” The 
three years are to be calculated no doubt from 
the date of the establishment of the Debt Adjust- 
ment Board, and the procedure laid down in the 
Dekkhan Agriculturists’ Relief Act will be avail- 
ed of for all suits which are filed before the ex- i 
pity of three years from the date of the estab- 
lishment of the Board, including suits which are 
filed before the estabirshment of the Board. If 
the contention of Mr. Ohitale is accepted, it would 
mean that no provision has been made in this 
Act for the purposes of suits which are filed under 
the Dekkhan Agriculturists* Relief Act before the 
date of the establishment of the Debt Adjust- 
ment Board. I, therefore, hold that the procedure 
laid down under the Dekkhan Agriculturists’ 
Relief Act can be availed of by the plaintiff in 
both these suits. 

[6] The applications, therefore, fail and the 
rule is discharged with costs in each case. 

D.H, Rule discharged. 
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A. I. R. (36) 1959 Bombay 172 [0. N. 50.] 

Chagla C. J. and Tendolkar J. 

In re P. Z). Shamdasani — Petitioner, 

Criminal Appln. Revn. No. 983 of 1948, Decided on 
29th September 1948, from order of Resident Magid- 
trate at Amalner. 

Criminal P. C. (1898), S. 526 (8) — Application 
for adjournment should be made in person or 
through advocate — Intimation by post or telegram 
that party wants to move High Court for transfer 
of case, is not proper way - - Magistrate is not 
bound to act upon it. 

Section 526(8) itself contemplates the presence of the 
party or his advocate when the application for adjourn- 
ment is made under that sub section, because that sub- 
section confers upon the Court a discretion before 
granting the adjournment to require a bond to be exe- 
cuted by the party making the application in order to 
ensure that such an application would be made within 
a reasonable time to be fixed by the Court. [Para 2J 

The proper way to approach the Court for an ad- 
journment is not by Bending letters and telegrams to 
the presiding officer. The party must either appear 
in person before the Court or he must make such ap- 
plication as he wishes to make by a properly authorised 
agent. It would be impossible for a Court to carry on its 
business if it were to accede to applications made by 
posts or by telegrams. In the firct place there would be 
no guarantee that the letters or telegrams really 
emanated from the person who purported to send them, 
and in the second place, a certain amount of formality 
and solemnity is essential in Courts of law. Intimation 
by post or by telegram that party wants to move the 
High Court for transfer of the case therefore is not a 
proper intimation under S. 526 (8), and the Magistrate 
is not bound to act upon it and adjourn the hearing. 

2j 

Annotation: (*46-Com.) Criminal P.C., S. 526, N. 6, 19. 

Y, B. Rege and M. W, Pradhan — for Petitioner. 

Asstt. Government Pleader —iox the Ccown. 

Chagla C. J. — This is an application in revi- 
sion against three orders made by the Resident 
Magistrate, First Class, Amalner. The applica- 
tion was made in the first instance to the Ses- 
sions Judge, East Kbandesb, and be having 
confirmed these three orders the petitioner has 
now come to us. 

[2] The petitioner filed a complaint under 
s. 282 A, Companies Act, S. 409, Penal Code, and 
S3. 109 and 114 read with s. 34, Penal Code, 
against the opponents. Opponents No. 1 are the 
managing agents and opponents Nos. 2 to 9 are 
the directors of the Pratap Spinning, Weaving 
and Manufacturing Co., Ltd,, Amalner. The case 
went on against the opponents, and on loth 
January 1947, the petitioner, who is a shareholder 
of the company, made an application under 
3, 347, Criminal P. C., that the case of the oppo- 
nents should be committed to Sessions. On 29tb 
March 1947, the learned Magistrate made an 
order that this application would be argued after 
the prosecution case had been completed, and on 
30th September 1947, the learned Magistrate 
made an order after the prosecution case was 
completed and all the evidence had been led that 


the arguments on the application made by the 
petitioner on lOth January 1947, would be heard 
on 26th September 1947, and the learned Magis- 
trate fixed the exact time when the case would 
be taken up which was from 1 p.m. to 2-30 p.m. 
for hearing argument by the complainant and 
from 2- so p. m, to 4 0 p. m. for hearing argument 
by the defence. The order further states that no 
adjournment on any account would be given to 
either party as the learned Magistrate was going 
on leave from 1st October 1947, preparatory to 
retirement and he wanted to deliver judgment 
before that date. On 24th September 1947, the 
petitioner sent a letter by express postal delivery 
to the learned Magistrate requesting him to 
grant him a fortnight’s adjournment as he 
wanted to file the next day before the High 
Court a transfer application under S. 626, Cri- 
minal P. C. On the next day he sent a telegram 
informing the Magistrate that he had filed such 
an application. On 26 th September 1947, when 
the case reached before the Magistrate, the peti- 
tioner was not present and the learned Magis- 
trate passed an order rejecting the petitioner’s 
application for adjournment. That is the first 
order against which this revision application is 
filed, and the contention of the petitioner is that 
as soon as he gave intimation to the learned 
Magistrate of his intention to make an applica- 
tion for transfer it was incumbent upon the 
learned Magistrate to adjourn the case as re- 
quired by s. 526 (8), Criminal P. C. Now the 
first question that we have to consider is whether 
there was any intimation to the Court as requir- 
ed by that sub-section. In our opinion, the proper 
way to approach the Court is not by sending! 
letters and telegrams to the presiding officer. 
The party must either appear in person before 
the Court or he must make such application as 
he wishes to make by a properly authorised 
agent. It would be impossible for a Court to 
carry on its business if it were to accede to ap- 
plications made by posts or by telegrams. In the 
first place there would be no guarantee that the 
letters or telegrams really emanated from the 
person who purported to send them, and in the 
second place, a certain amount of formality and 
solemnity is essential in Courts of law and in 
our opinion it is very improper for the parties 
to send letters or telegrams to presiding officers 
of the Court. Further in our opinion, S. 626 (8) 
itself contemplates the presence of the party orj 
his advocate when the application for adjourn-! 
ment is made under that sub-section, because! 
that sub-section confers upon the Court a discre-; 
tion before granting the adjournment to require 
a bond to be executed by the party making the; 
application in order to ensure that such an ap-, 
plication would be made within a reasonable* 
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time to be fixed by the Court. Therefore, it the 
tCourt was inclined to grant the adjournment on 
the party executing such a bond, it would have 
been impossible for the Court to do so it the ap- 
plication was made in the absence of a party or 
hifl lawyer. Therefore, in our opinion, as there 
was no proper intimation given to the Court 
under S. 626 (8), the learned Magistrate was not 
bound to adjourn the case as required by that 
sub-section. Farther, the learned Magistrate had 
given a clear intimation by his order of 23rd 
September 19i7, that the case would be heard on 
26th September 1947, and in no event would an 
adjournment be granted. The petitioner had 
notice of that order and it was bis duty to be 
present in Court on that day. 

[3] It has been argued by the petitioner that 
in any event when the Court received the inti- 
mation by telegram that the application for 
transfer had in fact been filed, he should not 
have proceeded with the case. This argument 
Buffers from the same infirmity as the first one, 
because here again the Magistrate was not bound 
to act on information conveyed to him by a 
telegram purported to have been sent by the 
petitioner. The position might have been different 
if the telegram bad been sent by the Eegistrar 
of this Court or some responsible officer. 

[Their Lordships considered the merits of the 
application and concluded:] Under the circum- 
stances we are of the opinion that the learned 
Magistrate was right in refusing the application 
for adjournment of the petitioner, and in refusing 
the application under s. 347, Criminal P. C., and 
also in passing the order of discharge. The peti- 
tion, therefore, fails and is dismissed. The rule 
is, therefore, discharged, 

R.G.D. Rtde discharged, 

A. I. E. (36) 1949 Bombay 173 [C, N, 51 j 

Weston J. 

Ralph Hugh Priedlander — Applicant v, 
Kathleen Marjorie Friedlander — Opposite 
Party. 

Suit No. 1193 of 1932, Decided on 30th August 1948. 

Divorce Act (1369), S, 62 — Rules under, framed 
by Bombay High Court — R. 928 is ultra vires — 
Court has power to modify or discharge order for 
alimony notwithstanding wife’s absence from India, 

Rules made under S. 62 must be consistent with the 
provisions of the Act and any rule which deprives a 
person of a remedy which exists under the Act is to that 
extent ultra vires. Rule 928 (appearing at p. 220 of the 
printed Rules) prohibiting High Court from entertaining 
application for the modification or discharge of the 
order of alimony etc. unless the person on whose petition 
the decree was pronounced was at the time of the peti- 
tion resident In India is ultra vires the rule making 
power of Bombay High Court under S. 62 and the 
Court has jurisdiction to modify or discharge an order 
for alimony notwithstanding the fact that the wife on 


whose petition the decree was pronounced is resident 
outside India. (1931) P. 116 and 1939*2 All E* R* 387, 
Ref, [Para 11) 

K, J. Khandalawala — for Applicant. 

J. C. Forbes — for Opposite Party, 

Order. — This matter raises a question as to 
the validity of a part of one of the Rules 
framed in the year 1929 by this Court under 
S. 62, Indian Divorce Act, 1869. The impugned 
rule is R. 928 appearing at p, 220 of the printed 
Rules of this Court, and the material part of it 
is as follows : 

*‘The High Court shall not entertain an application 
for the modification or discharge of an order for alimony, 
maintenance or the custody of children, unless the 
person on whose petition the decree was pronounced is 
at the time the application is made resident in India." 

[2] The facts of the present matter shortly 
are these. On SOfcb June 1933, on petition of the 
present opponent, to whom it will be convenient 
to refer as the wife, a decree absolute for dis- 
solution of marriage was passed by this Court 
under the Indian Divorce Act against the present 
applicant, to whom I will refer as the husband, 
By later order made on 14th July 1933, the 
husband was ordered to pay permanent alimony 
to the wife of an amount of Rs. 75 a month, and 
a further sum of Es, 25 a month as maintenance 
of the daugbtber of the marriage until this 
daughter should attain the age of 18 years. 
Custody of the daughter was with the wife. I am 
informed that the husband was not represented 
when the order of 14th July 1933, was made, and 
no ‘dum sola’ clause appears in the order. It is 
not disputed that the wife bad left India before 
the application for alimony and maintenance was 
filed, that sometime afterw'ards she re-married 
and has since lived with her second husband 
in England. The present applicant, the prior 
husband, has also remarried and all along has 
remained in India. In the year 1942, he made an 
application for setting aside the order of alimony 
and maintenance, made in the year 1933, on the 
ground that he was no longer able to pay, as in 
addition to his second wife he was now required 
to support his destitute parents, while his first 
wife’s husband was in a position to support her, 
and also on the ground that the order of 14th 
July 1933, was void as it was made in contraven- 
tion of s. 2, Indian Divorce Act, which provides, 
inter alia, that no relief shall be granted under 
the Act other than a decree for dissolution of 
marriage or of nullity of marriage, except when 
the petitioner resides in India at the time of 
presenting the petition. This application was 
opposed by the wife, who admitted that her 
present husband was in a position to support her 
and was supporting her, but who claimed that 
the maintenance awarded for the daughter was 
inadequate and that she devoted all she received 
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under the order to the maintenance to the of India under s. 1 U), Indian and Colonial Di- 

vorce Jurisdiction Act, 1926, suggested that B. 928 

[3] The application was dismissed on 21st was based upon this rule rather than upon consi- 

February 1944. Rule 928 was then relied upon derations arising from S. 2, Indian Divorce Act. 

by the husband in support of his argument under Reference to the original draft of the rules made 

B. 2 of the Act, In my order I expressed doubt as by this Court in the year 1929 has confirmed 
to the validity of R, 928, but held the order of this, for I find that the original draft of R, 928 
14th July 1933, to be valid notwithstanding s. 2 was identical in wording with R. 22, Secretary 
of the Act, on the basis that an order for alimony of State’s Rules, and that R. 928 and the other 

and maintenance must be regarded as incidental rules then framed were framed with the expressed 

to the decree for dissolution of marriage, which intention of being in conformity with the rules 

could be granted under s, 2 , even though the wife framed by the Secretary of State under the 
had already left India when the original petition Indian and Colonial Divorce Jurisdiction Act. 
was filed. I declined to consider modification of [7] With the greatest respect to the learned 
the order in view of the wife’s statement that Judges responsibe for R, 928, it does not seem to 
she devoted all she received to the daughter’s have been considered that, at least and so far as 
increasing expenditure, but said it would be open decrees for dissolution or nullity of marriage are 
to the husband to ask that the order be revised concerned, jurisdiction of the Indian Courts is 
when the daughter attained the age of 18 years, fundamentally different under the two Acts, the 

[ 4 ] The present application made on loth Febru- Indian and Colonial Divorce Jurisdiction Act 

ary 1948, now asks for such review as the daughter and the Indian Divorce Act. Under each Act 
attained the age of 18 years in March 1947. The such jurisdiction is based upon domicile, English 
order for payment of Rs. 26 a month for the under the one, and Indian under the other; and 
daughter of course has lapsed under the terms of as a person can have only one domicile at a 
the order itself, and the question is whether the particular time, jurisdiction under the two Acts 
order for alimony can and should be reviewed, in these matters is mutually exclusive. It is 
Any modification of the order is opposed on also to be noticed that although the Indian 
behalf of the wife. It is claimed that certain Divorce Act applies in terms where the petitioner 
expenses still have to be met for the daughter or the respondent professes the Christian religion, 
which the wife proposes to meet from the alimony the Act also applies by reason of S. 17, Special 
payable to her. She claims therefore that this Marriage Act, to marriages under that Act when 
should not be reduced. In her turn, she now neither of the parties professes the Christian reli- 
relies upon R. 928 and claims that in her absence gion. Where jurisdiction exists under the Indian 
from India the order cannot be varied. Divorce Act in a particular case to grant a de- 

[ 5 ] In England doubts as to the power to cree of dissolution of marriage, clearly no juris- 

vary a maintenance order were settled by the diction exists in that case at the sametime under 
decisions in Turk v. Turk : Dufty v. Dufty the Indian and Colonial Divorce Jurisdiction 
(1931) p, 116 : (100 L. J. p. 90) in 1931 and Bennet Act, nor could jurisdiction exist in the Courts in 
V. Bennet (1939) p. 274 ; (1939-2 AIjIj E, r. 387) England, for there also jurisdiction depends upon 
in 1934, and the power is now provided by s. 14, domicile. Also no English or other foreign Court 
Administration of Justice (Miscellaneous Provi- can have jurisdiction to vary any order made 
sions) Act, 1938, and this power is not affected by an Indian Court under the Indian Divorce 
by the circumstance that the wife may no longer Act, although some independent order in sepa- 
be resident in England, Section 37, Indian Divorce rate proceedings consequent upon change of 
Act, provides in terms for discharge or varia- domicile might be made. On the other hand, in 
tion of orders of maintenance. Under S. 2 of the cases falling under the Indian and Colonial Act 
Indian Act the Court has jurisdiction to grant a the English Courts have concurrent jurisdiction, 
decree for dissolution of marriage even when the The jurisdiction of the Indian Courts under the 
petitioner is not resident in India when the peti- Indian and Colonial Act is really of the nature 
tion is presented, and if, as I have held in ear- of a delegated jurisdiction. By 9. 1 ( 2 ), Indian 

lier proceedings, the section does not bar the and Colonial Divorce Act, a decree made under 

making of incidental orders for alimony or the Act must be registered in the High Court in 

maintenance in such circumstances, it is difficult England (or in the books of Council Session in 

to understand that present residence can affect Scotland) and by S. 1 (3) of the same Act, where 
the power to discharge or vary such orders ex- a decree is so registered, proceedings under it 
pressly given by s, 37. may be taken as if it is a decree made by the 

[6] Comparison of r. 928 with R, 22 of the High Court of England (or the Court of Session 
Indian (Non-Domiciled Parties) Divorce Rules in Scotland). Then follow three provisos to S. 1 
1927, framed by the Secretary of State in Council (8). The second gives to the Court of Session 

i 
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power to vary or discharge an order of alimony. 
The third saves proceedings taken in India under 
the decree. The first proviso is akin to R. 928 
and R. 22, Secretary of State’s Rules and is as 
follows : 

*‘{1) The High Court in England or the Court of 
Session in Scotland shall not, unless the Court for 
special reasons sees fit so to do, entertain any applica- 
tion for the modification or discharge of any such order 
if and so long as the person on whose petition the de- 
cree for the dissolution of the marriage was pronounc- 
ed is resident in India/’ 

Section 1 (a) of the same Act confers power 
upon the Secretary of State in Council of India 
to make rules, and states that these rules shall 
provide for matters there set out in a number 
of clauses. Of these cl. (e) is as follows ; 

‘*(e) for limiting cases in which applications for the 
modification or discharge of an order may be entertain- 
ed by the Court to cases where at the time the applica- 
tion is made the person on whose petition the decree 
for the dissolution of the marriage was pronounced is 
resident in India.” 

Rule 22 of Secretary of State’s Rules clearly 
was framed under this clause. The effect of this 
rule and the first proviso to S. 1 (3), set out 
above is that an application for modification or 
discharge of an order of alimony made under a 
decree for dissolution of marriage granted by 
an Indian Court under the Indian and Colonial 
Act must be made to the Indian Court, if at the 
time the application is made the person on 
whose petition the decree was pronounced is resi- 
dent in India, and to the High Court in England 
(or the Court of Session in Scotland) if at the 
time the application is made the person on whose 
petition the decree was pronouncsd is resident 
anywhere outside India, 

[8] There is, however, no counterpart to R. 928 
of this Court, and its effect, if valid, would be 
that if the person on whose petition the decree 
was pronounced leaves India, no Court has juris- 
diction to modify or discharge an order for ali- 
mony or for maintenance or for custody of 
children made under the Indian Divorce Act. 

[9] As already stated, express power to dis- 
charge or modify orders of alimony is granted by 
S. 37, Indian Divorce Act, and S. 44 of that Act 
provides expressly that from time to time orders 
may be made for custody, maintenance and 
education of minor children, the marriage of 
whose parents was the subject of the decree. It 
is an illustration sufiQciently striking of the effect 
of R. 928 that if a person to whom custody of 
minor children has been awarded leaves India 
and abandons the children in India the Court 
might be powerless to act. 

[10] It is true that in the rules framed by the 
Secretary of State under the Indian and Colonial 
Act there is reference to the Indian Divorce Act 
and that in the Indian Divorce Act there is re- 


ference to the practice of the Divorce Courts in 
England. In R. 22 of the Secretary of State’s 
Rules it is provided that : 

‘'Proceedings relating to alimony, maintenance, cus- 
tody of children, and to the payment, application or 
Bettlement of damages assessed by the Court shall be 
conducted in accordance with the provisions of the Indian 
Divorce Act, 1869, and of the rules made thereunder.” 

and that part of R. 22 earlier referred to follows 
as a proviso. 

[11] Conversely s. 7, Indian Divorce Act, en- 
joins that Courts shall act and give relief in all 
suits and proceedings under the Act on principles 
and rules which are as nearly as may be con- 
formable to the principles and rules on w^hich 
the Court for Divorce and Matrimonial Causes 
in England for the time being acts and gives re- 
lief, It has been held recently by this Court in 
appeal Ramesh Saraiya v. Kusum Madgao- 
kar, 50 Bom. L. R, 426 : (A.i.r. ( 36 ) 1949 Bom. 1) 
that this section does not apply only to matters 
of procedure and operates to give jurisdiction to 
order alimony following a decree of nullity of 
of marriage, although no provision for alimony 
in such circumstances is made in the Act, This 
construction of S. 7 would seem to make much 
of the remainder of the Act surplusage. But 
even so, the fundamental difference of jurisdic- 
tion under the Indian and Colonial Act and under 
the Indian Act remains unaffected. Rules made 
under S. 62, Indian Divorce Act, must be consis- 
tent with the provisions of the Act, and any rule 
which deprives a person of a remedy which exists 
under the Act is to that extent ultra vires. On 
these considerations I hold that the material part 
of R. 928, namely, that contained in its para, l 
as set out at the beginning of this jugment is 
ultra vises the rule making power of this Court 
under S. 62 of the Act, and is, therefore, of no 
effect. I hold, therefore, that I have jurisdiction 
to modify or discharge the order for alimony in 
this case, notwithstanding the fact that the wife 
on whose petition the decree was pronounced is 
resident outside India, 

[ 12 ] On the merits of the application it ap- 
pears that the incomes of the husband and of the 
wife’s second husband are of about the same 
order. There is no reason to doubt the husband’s 
assertion that he has now to support his parents. 
At the same time the daughter, although she has 
attained the age of 18 years, is said still to be a 
dependent, as she has not finished her education, 
anff I think some amount should continue to be 
paid to the wife to be devoted to the daughter. 
Considering all the circumstances I think it will 
be proper to substitute for the order of 14th July 
1933, an order directing that the husband from the 
date of this application shall pay to the wife an 
amount of Rs. 25 only a month and that this 
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payment shall be continued until the daughter 
has attained the age of 21 years. 

[13] The husband applicant must bear the costs 
of the wife in this present proceeding. Counsel 
certified. 

D.H. Order accordingly. 


A. I. R. (36) 1949 Bombay 176 [0, N, 52,] 
Chagla C. J. and Tendolkar J. 

Com77iissio7ier of Income-tax Central^ Boon- 
hay V. N. M, Baiji — Assessee, 

Income-tax Ref. No. 4 of 1948, Decided on 22nd 
September 1948. 

Income-tax Act (1922), Ss, 16 and 25 (4) — Part- 
nership dissolved — Firm not charged to tax by 
reason of S. 25 (4) in respect of share of assessee 
partner — Amount of share not to be included in total 
incoms of assessee for ascertaining rate of income- 
tax applicable. 

The scheme of the Income-tax Act is that wherever 
one finds an exemption or exclusion from payment of 
tax, the exemption and exclusion also operates for the 
purpose of computing the total income. Not only is the 
sum not liable to tax. but it is also not to form part of 
the total income for the purpose of determining the 
rate. When the Legislature intends that certain sums 
although not liable to tax, should be included in the 
total income, it expressly so provides, as it is done in 
S. 16, and therefore, prima facie when one comes to 
S, 25 (4) and finds that the assessee is not liable to pay 
tax on the sum received by him as his share of the 
partnership, that sum cannot and does not form part 
of his total income. [Para 3] 

The assessee It was a partner in the firm of S. B. 
from 1928 onwards. The partnership was dissolved, 
as a result of a consent decree passed by the High 
Court of Bombay, as from 9th October 1942 and R 
ceased to be a partner from that date. In the assess- 
ment of the assessee for the year 1943-1944 he showed 
as his personal income Rs. 6,535. As a result of the 
consent decree, the share of the assessee in the firm 
from 1st January 1942, to 9th October 1942, was deter- 
mined at Rs. 41,000. By reason of S. 25 (4), Income- 
tax Act, the firm of S. B. was not charged to any tax 
in respect of the period 1st January 1942 to 9th 
October 1942 : 

Heldt that the share of the profit of the assessee in 
the firm of S. B. in the accounting year 1942 could 
not be included in the total income of the assessee for 
ascertaining the rate of income-tax. [Para 3] 

Annotation : (’46-Man.) Income-tax Act, S. 25 N. 4. 

G. N, Joshi — for Commissioner of Income-tax, 

B, J, Kolah — for Assessee. 

Facts. — The following questions of law 
were referred to the High Court under S, 66 (l), 
Income-tax Act, 1922 ; 

“(i) Whether the shares of profit of the assessee in 
firm of Messrs. S, B. Billimoria & Co. in the account- 
ing year 1942 should be included in the total income 
of the assessee for ascertaining the rate of income-tax 
applicable ? 

(ii) If so, whether such share should be taken at the 
sum of Rs. 41,000 (or Rs, 28,684) ? 

(iii) Whether so far as super-tax assessment is con- 
cerned the correct figure of share of income to be added 
both for assessment and rate purposes of Rs. 41.000 or 
Bs. 28.684 ? 


[ 2 ] Chagla C. J. — The assessee Mr. N. M. 

Raiji was a partner in the firm of S. B. Billi- 
moria & Co, from 1928 onwards. The partner- 
ship was dissolved, as a result of a consent decree 
passed by the High Court of Bombay, as from 
9th October 1942, and Raiji ceased to be a part- 
ner from that date. In the assessment of the 
assessee for the year 1943-1944, he showed as his 
personal income Rs. 6635. As a result of the 
consent decree, the share of the assessee in the 
firm from 1st January 1942, to 9th October 1942, 
was determined at Rs. 41,000. By reason of 
S, 25 (4), Income-tax Act, the firm of S, B. 
Billimoria & Co. w’as not charged to any tax in 
respect of the period Ist January 1942 to 9th 
October 1942, and the Department concedes that 
on the sum of Rs. 41,000 received by Mr. Raiji 
no tax is payable. But what the Department 
contends is that the sum of Rs. 41,000 must be 
included in the total income of Mr. Raiji for the 
assessment year 1943-1944 in order to determine 
the rate at which income-tax is payable by him. 
That is the first question that is submitted to us 
and which we have to decide. 

[3] Now, the scheme of the Income-tax Act 
is that income, profits and gains of an assessee 
are liable to tax subject to certain exemptions 
and exceptions. Although certain sums may be 
exempted from taxation, still they may form 
part of the total income of an assessee in order 
to determine the rate at which income-tax is 
payable. Therefore, it follows that the total 
income of an assessee is not necessarily wholly 
subject to tax. Portions of it may be exempt 
from taxation and yet may be computed for the 
purpose of determining the rate at which tax is 
payable. Mr. Joshi’s contention is that all sums 
which are exempted from taxation must still be 
brought into the total income of the assessee for 
the purpose of determining the rate at which 
income-tax is payable, except where the statute 
in terms excludes these sums from the total 
income of the assessee. It is pointed out that in 
S. 4, sub-9. (3), certain incomes, profits or gains 
falling within the classes mentioned in that sub- 
section are not to be included in the total income 
of the person receiving the income, and Mr. 
Joshi argues that except in these cases, in every 
other case, although the tax is not payable on 
certain sums, they must be included in the total 
income for the purpose of determining the rate. 

It is, therefore, argued that although under S. 25(4) 
an exemption is given to the assessee because 
there is a succession to the business carried on 
and no tax is payable by the assessee, the sum 
which is exempted under this sub- section does 
form part of the total income for the purpose ’of 
determining the rate. Total income is defined in 
S. 2 (16) of the Act, and it means total amount 
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of income, proBfca and gains computed in the 
manner laid down in this Act. Therefore, it 
would be erroneous to suggest that total income 
is to be determined only in the light of S. 4, 
sub-s. (3) of the Act. How total income is to be 
computed and determined depends upon the 
various provisions contained in the Act as a 
whole. Then we might look at various sections 
which provide for exemptions from the payment 
of tax. There is S. 7 which contains various 
provisos which coyer sums not liable to tax-* 
Similarly s. 8. Section 14 also contains exemp- 
tions with regard to certain sums on which no 
tax is payable, and s. 16 contains exemptions in 
cases of life insurance. It will be noticed that 
the language used in all these sections, to which 
I have referred, is similar, it not identical with 
the language used in S. 25 (4), viz., that the tax 
is not payable on these different sums. Now, if 
Mr. Joshi's contention was sound, then with 
regard to these various exemptions w’hichl have 
enumerated, although tax is not payable, they 
should all be included in the total income for 
the purpose of determining the rate payable in 
respect of income-tax. Now, the short and con- 
clusive answer to that contention is S. 16, Income- 
tax Act. It is that section which in terms includes 
in the total income of an aseesseo only certain 
sums which are exempted from the payment of 
tax. Therefore, by implication, where the sums 
are not included in the total income by S. 16, 
those sums are not only exempted from the 
payment of tax, but they are also excluded from 
the total income. Now. when we look at S. 16, 
it does not include the sum covered by S. 25 (4) 
las a sum which is to be included in the total 
lincome of the assessee. The scheme, therefore, 
|of the Income-tax Act is clear and is very 
(different from what Mr. Joshi suggests it is. 
The scheme is that wherever one finds an exemp- 
tion or exclusion from payment of tax, the 
exemption and exclusion also operates for the 
purpose of computing the total income. Not 
only is the sum not liable to tax, but it is also 
not to form part of the total income for the 
purpose of determining the rate. When the 
Legislature intends that certain sums, although 
not liable to tax, should be included in the total 
income, it expressly so provides, as it is done in 
S. 16, and, therefore, prima facie when we come 
to 3. 25 (4) and when we find that the assessee 
jia not liable to pay tax on the sum received by 
jhim as his share of the partnership, that sum 
•cannot and does not form part of his total 
income. Mr, Joshi has not succeeded in pointing 
out to us any provision in the Act whereby this 
particular sum covered by s. 26 ( 4 ) has been 
mode a part of the total income of the assessee. 
Therefore, in my opinion, the share of the profit 
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of the assessee in the firm of S. B. Billimoria Sot 
Co, in the accounting year 1942 cannot bo in-j 
eluded in the total income of the assessee for] 
ascertaining the rate of income tax. 

[4] The other question to be considered is 
whether the asuessee is liable to pay any super- 
tax in respect of his share in the partnership. 
Under the proviso to sub-s. (4) of S. 25, it is 
expressly provided that sub-ss. (3) and (4) shall 
not apply to sui>Gr-tax except where the income, 
profits and gains of the business, profession or 
vocation were assessed to super. tax for the first 
time either for the year beginning on ist April 
1920, or for the year beginning on lat April 1921. 
It is not disputed that the income, profits and 
gains of this partnership were not assessed to 
super-tax on lat April 1940, or for the year 
beginning on ist April 1941, and therefore, apart 
from anything else, as the proviso stands, there 
would be a liability upon the assessee to pay 
super-tax. Mr. Kolah has attempted to raise a 
very ingenious and a very interesting argument 
that there is no liability whatever on the assessee 
to pay any super-tax whatsoever. I am afraid, 
it is not -open to Mr. Kolah to raise that con- 
tention in view of the form in which the ques- 
tion has been raised for our determination. The 
question that we have to answer is whether so 
far as super-tax assessment is concerned the 
correct figure of share of income to be added 
both for assessment and rate purposes is Rs. 
41,000 or R9. 28,684. The very question assumes 
and admits that there is a liability on the assessee 
to pay super-tax. The only question which is in 
dispute is on what amount super-tax should be 
paid, and therefore, however interesting the 
question may be. we refuse to be drawn into a 
controversy as to the correct ix)3ition in law as 
to the liability of the assessee to pay any super- 
tax. The dispute as to the two amounts arises 
in this way. According to the partnership deed, 
the share of the assessee at the date of the 
dissolution would have amounted to rs. 28,686. 
In fact, under the consent decree passed in this 
Court, he received Rs. 41,000. It is dilficult to 
understand how the sum of Rs. 28,686 is in any 
way material or relevant when in fact, and as 
his share in the partnership, the assessee received 
Rs. 41,000. Mr. Kolah has tried to suggest that 
R3. 41,000 may have been made up of his share 
as mentioned in the partnership deed, plus 
amounts for other considerations. But that was 
not the case of the assessee before the Tribunal, 
nor is there any finding to the effect that 
Rs. 41,000 represents anything less than the 
share of the assessee in the partnership. Under 
the circumstances, if the assessee is liable to pay 
super-tax — and, as I have pointed out, that is 
not disputed on this reference — then the super- 
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tax that he hag got to pay is not on Bs. 28,686 
but on ES. 41,000. 

[5] I would, therefore, answer the questions 
as follows : (i) In the negative, (ii) Does not 
arise, (iii) Rs. 41,000. There will be no orders 
as to costs in the reference. No order on the 
motion. No order as to costs. 

Tendolkar J, — I agree. 

D. H. Answers acccrrdinghj^ 

A. 1. R. (36) 1949 Bombay 178 fC.N.63.] 
Chagla C. J. and Tendolkar J. 

Sariipchand Hukiimchandt a Firm — As- 
sessees v. Com7nissioner of Incorne-tax, 

Income-tax Ref, No, 1 of 1918, Decided on 21st Sep- 
tember 1948. 

(a) Income-tax Act (1922), S. 5 (5)- -Power under, 
^iven to Commissioner of Income-tax is exerci- 
sable more than once. 

The power given to the Commissioner of Income-tax 
by S. 5 (5) to allocate or distribute the work with re- 
gard to the assessees is not exhausted once he does so. 
Having once exercised the power he can again allocate 
or distribute the work from one officer to another. 

[Para 9] 

Annotation ; (’46-Man.) Income-tax Act, S. o N. 2. 

(b) Income-tax Act (1922), S. 5 (7-A) — Law before 
enactment of sub-s. (7-A) — Case transferred from 
one Income-tax Officer to another — Re-issue of 
notice not necessary. 

From the enactment of the provision of S. 5, sub- 
s. (7'A), incorporated in 1940, it cannot be held that re- 
iaaue of notice was necessary before this amendment 
when a case was transferred from one Income-tax Officer 
to another. It must be established that in fact under 
the law as it existed before this enactment the re-issue 
of notice was incumbent and necessary. Under the old 
Kw no such fresh notice was necessary. 

[Paras 10 and 11] 

(c) Income-tax Act (1922), S. 4 (2) (before 1939) — 
Income-tax authorities are empowered to take into 
consideration income, profits and gains Including 
losses of any year preceding previous year relevant 
to assessment year. 

Under the old S. 4 (2), what was taxable was not in- 
come, profits and gains, but the remittances, and for the 
purposes of remittances the relevant year was “previous 
year.” But there is no reason why for the purposes of 
income, profits and gains the relevant years should be 
the ‘ previous years.** Any income, profits or gains whe- 
ther earned in the previous year or years prior thereto 
would become taxable provided they were remitted in 
the “previous year’* and therefore it cannot be stated 
that the income-tax authorities are precluded by law 
from considering tbe true state of affairs by looking 
into the financial position of tbe assessees of the years 
prior to the previous year. 

Hence under S. 4 (2) of the old Act tbe income-tax 
authorities are empowered to take into consideration 
tbe income, profits and gains, including losses, of any 
year preceding the “previous year** relevant to the 
assessment year. [Para IS] 

E. J. Kolah and Sir J amshedji Kanga — 

for Assessees. 

G, N, Joshi — for Commissioner of Income-tax. 

Facts. — This was a reference under s.66 (i), 
Income-tax Act, 1922, of the assessee Sarupeband 


Hukumchand. The assessment year was 1936-3T 
and the year of account was Maru year 1991-92 
ending on 27th October 1935. The assessee was an 
unregistered firm of two partners. The firm at 
the material time was the managing agents of 
Hukumchand Mills of Indore and carried on 
extensive business in cloth and money-lending 
at Indore as well as in Calcutta and Bombay in 
British India. The assessee made a return of its 
total income on 27th August 1936, to-the Income- 
tax Officer, Special Circle, Bombay. The assess- 
ment was pending on 1st April 1939, when the 
Income-tax (Amendment) Act of 1939 came into 
force. Under s. 6 (2), Income tax Act, as amended, 
the Central Government appointed a Commis- 
sioner of Income-tax (Central), (Headquarters 
Bombay) without reference to area. The Central. 
Board of Revenue in exercise of the powers con- 
ferred by S. 5 (2) assigned on 18th April 1939, to 
the Commissioner of Income-tax (Central) the 
assessee’s case. The Commissioner of Income-tax 
(Central) allotted under S. 5 (6) the assessee’s 
case to the Income-tax Cfficer (Central), Section 
VI, on 27 th April 1939, Cn 14th October 1939, the 
Commissioner of Income tax (Central) allotted 
under S. 5 (5) the assessee’s case to the Income-tax 
Cfficer (Central), section vii. The assessment was 
completed by the Income-tax Cfficer (Central)^ 
section Vll. Cn these facts the assessee contended 
before the Tribunal that the assessment made on 
it was invalid on the grounds (i) that the Income- 
tax Cfficer (Central) Section VII had no jurisdic- 
tion in respect of the assessee’s case and (ii) that 
the Commissioner of Income-tax (Central), did not 
have the power to transfer the assessee’s case from 
the Income-tax Cfficer (Central), section vi to the 
Income tax Cfficer (Central), section vii. These- 
contentions of the assessee were not accepted by 
the Appellate Tribunal. It was also contended 
before the Appellate Tribunal that the Income- 
tax Cfficer (Central), Section Vll, could not com- 
plete the assessment without issuing a fresh notico 
under S. 22 (2), Income-tax Act. This contentiou 
was also not accepted by the Appellate Tribunal. 

[2] Cne of the questions that the Appellate 
Tribunal had to determine related to the remit- 
tances from Indore to Bombay. No finding as 
to the residence of the assessee was given either 
by the Income-tax Cfficer or the Appellate Assis- 
tant Commissioner. The assessment for the year 
1936 36 was before the High Court of Judicature 
at Bombay; In re Sarupcliand II ukainchandt 
47 Bom. L. R. 169 : (A. I. R. (32) 1945 BOm. 268 ). 
The question about the residence of tbe assessee 
was raised before the High Court. Tbe High 
Court by its order dated 2lst September 1912, 
directed the Commissioner of Income-tax to 
report on the question relating to the residence 
of the assessee firm in the account year 1990-91 
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Maru year. On 11th February 1914, the Commis- 
sioner found that the assesses was a resident 
firm. After hearing counsel, the High Court raised 
the question whether there was evidence to sup- 
port the finding of the Commissioner ef Income- 
tax that the assessee firm was a resident firm in 
the Maru year 1990-91. The High Court in the 
course of its judgment referred to the evidence 
on which the Commissioner of Income-tax based 
his finding that the assessee was a resident firm. 

[3] Inasmuch as no finding as to the residence 
of the assessee firm in the Maru year 1991-92 waf/ 
recorded by the Income-tax Officer or the Ap 
pellate Assistant Commissioner, the Appellate 
'I'ribunal following the judgment of the High 
Court dated 2l3t September 1942, remanded the 
case to the Income-tax Officer by its order dated 
18th November 1942, to record a finding on the 
question whether the assessee was a resident firm. 

[4] The remittance made by the assessee firm 
in the year of account from Indore to Bombay 
amounted to Rs. 2,94,030. The Tribunal held that 
in the year of account the assessee firm made a 
profit of R3. 1,01, 055. The amount of Rs. 1,01,085 
was tased under s. 4 (2), Income-tax Act, before 
its amendment in 1939, According to the asaessee’s 
profit and loss account at Indore the total profit 
amounted to Rs. 92,357. Out of the amount of 
RS. 92,357, a sum of R8. 90,183 was even accord- 
ing to the assessee liable to be taxed and was 
taxed. Thus according to the assessee, the profit 
available at Indore for remittance in the year of 
account amounted to Rs. 2174. The Tribunal, 
however, held that the total profit available for 
remittance was Rb.2174 plus Rs. 98,911. The sum 
of R3, 98,911 was the amount spent by the partners 
of the firm in Bombay. The profit and loss ac- 
count of the assessee showed a profit of Rs. 92,357 
after making allowance for the amount of Rs. 
98,911 spent by the partners in Bombay. In other 
words, the Tribunal held that the profit made by 
the assessee firm at Indore in the year of account 
amounted to Rs. 92,357 plus RS. 98,911=R3. 1,91,268. 
Inasmuch as a sum of Rs, 90,183 out of Rs. 92,357 
was already taxed on the basis of its having ac- 
crued in British India, the amount that could be 
taxed under s. 4 (2) of the Act came to Rs. 2174 
plus R 3 . 9 e, 911 =R 3 . 1,01,085. The Tribunal direct- 
ed that this amount of Rs. 1,01,085 be taxed under 
s. 4 (2), Income-tax Act, before its amendment in 

1939. 

[ 5 ] The assessee firm made a profit at Indore 
in the Maru year 1988-89 and suffered losses in 
Maru years 1989-90 and 1090 91. It also made a 
profit as stated previously in the Maru year 
1991 92 the year under reference. If the result of 
all these four years were to be taken into ac- 
count, there would be a large debit balance in 
Ithe profit and loss account. 
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[6] It was contended on behalf of the assessee 
firm that what was remitted to British India in 
the account year 1991-92 Maru year was capital 
snd not profit. Included in the assessment was a 
brokerage of Rs. 1,26,032. It was contended before 

be income- tax authorities that no part of it could 
e subjected to tax. 

[7] It was argued that the assessee maintained 
its accounts on mercantile basis. If that were so, 
in the year of account the amount payable to 
sub-brokers would have been shown in 1991-92 ac- 
count books. This was, how^ever, not done. There 
was, how'Gver, nothing to warrant the assessee’s 
contention that it maintained accounts on mer- 
cantile basis in respect of the sub-brokerage 
payable by it. 

[8] The questions of law that arose out of the 
facts stated above w^ere ; 

(1) Whether the Central Board of Revenue had the 
power to assign the ascessee’s case to the Commissioner 
of Income-tax (Central) ? 

(2) Whether the Commissioner of Income-tax (Central) 
had power to allot to the Income tax Officer (Central), 
Section VI, the assessee's case ? 

(3) Whether the Commissioner of Income-tax (Central) 
had the power to allot to the Income-tax Officer (Central) 
Section VII the assessee’s case having already allotted 
it to the Income-tax Officer (Central) Section Vi ? 

(4) Assuming that the Central Board of Revenue bad 
no power referred to in question (1) or assuming that 
the Commissioner of Income-tax (Central) had no x^ower 
referred to in questions (2) and (3) above, is the assess- 
ment made on the assessee by the Income-tax Officer 
(Central), Section VII, rendered invalid? 

(5) Did the Income-tax Act require the Income-tax 
Officer (Central), Section VII, to issue a fresh notice 
under S. 22 (2), Income-tax Act, to the assessee ? 

(6) If the answer to the preceding question is in the 
affirmative, is the assessment made on the assessee 
rendered invalid thereby ? 

(7) Is the assessee firm precluded from raising the 
plea in regard to its residence in view of the decision 
of the High Court, as new facts were urged for the pur- 
pose of residence in the year of account ? 

(8) Was there material before the Tribunal to come 
to a finding that the assessee firm was ‘resident’ in 
British India in the year of account, Maru jear 
1991-92 ? 

(9) Did S. 4 (2), Income-tax Act, before its amend- 
ment in 1939, empower the Income-tax authorities to 
take into consideration the income, profits and gains 
including losses, of any year preceding the “previous 
yeat“ relevant to the assessment year ? 

[ 9 ] Chagla C. J The assessees are an un- 

registered firm consisting of two partners and 
had carried on business as managing agents of 
Hukumchand Mills of Indore and also business 
in cloth and money-lending at Indore as well as 
at Calcutta and Bombay, In this reference w'e 
are concerned with the assessment year 1936-37, 
the year of accounting being Maru year 1991-92, 
ending on 27th October 1935. The first six qnes 
tiona submitted to us are questions concerned 
with procedural matters, and a few facts may 
be stated in order to understand what we are 
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called upon to decide. On 27th August 1936, the 
asseaseea made their return, pursuant to a notice 
served on them under s. 22 (2), to the Income-tax 
OfiQcer, Special Circle, Bombay. On ist April 
1939, that assessment was pending and on that 
day the Income-tax Amendment Act came into 
force. Pursuant to 8,5 (2) of the amended Act 
Mr. Sheehy, a Member of the Central Board of 
Revenue, passed an order on 18th April 1939, 
assigning various coses to the Commissioner of 
Income-tax, Central, and amongst the cases 
assigned was the case of the asseesees. On 27th 
April 1939, the Commissioner of Income-tax, 
Central, purporting to act under B. 5 (5), allocat- 
ed the assessees’ case to the Income-tax Oflicer, 
Central, s, vi, and on 14th October 1939, the 
Commissioner of Income-tax, Central, purport- 
ing to act under S. 6 (6), allocated the case to 
the Income-tax Officer, S, VII. The order which 
is challenged as being without jurisdiction is the 
order of 14th October 1939. The material portion 

of s. 5 (6) which deals with this question is : 

“(5) Inspecting Assistant Commissioners of Income- 
tax and Income-tax Ofiicors shall perform their func- 
tions in respect of such persons or classes of persons... 
in accordance with any order which the Commissioner 
of Income-tax may make for the distribution and 
allocation of work to be performed.” 

Now it is not disputed that the Commissioner of 
Income-tax, Central, was within his rights when 
he made the order dated 27th April 1939, allo- 
cating the case to the Income-tax Officer, S. VI, 
but what is contended by Mr. Kolab is that 
having once allocated the case to that Officer 
the Commissioner of Income-tax, Central, could 
not make the order of 14th October 1939, as he 
(has purported to do so. I see no reason why we 
should read S. 6 (5) as giving the power to the 
Commissioner of Income-tax to allocate or dis- 

1 

tribute the work with regard to the assessees 
only once. There is no warrant for the conten- 
tion that once the Commissioner of Income-tax 
has allocated or distributed the work the power 
is exhausted and that he could not again allocate 
or distribute the work. Therefore, in my opinion, 
the order made by the Commissioner of Income- 
tax on 14th October 1939, allocating the assess- 
ment of the assessees to the Income-tax Officer, 
s. VII, was a competent order made by him 
under S. 6 (6). 

[lOl The second contention put forward by 
the assessees is that assuming that the allocation 
to the Income-tax Officer, 8. VH, was a proper 
allocation, a fresh notice of assessment should 
have been issued to the assessees under 8. 22 (2) 
of the Act. For this purpose he relies on sub- 
s. (7 - a) of 8. 6 of the Act which was incorporated 
into the Act by the Amending Act XI [11] of 1940. 
This sub section deals with the power of the 
Commissioner of Income-tax to transfer cases 
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from one Income-tax Officer to another and also 
with the power of the Central Board of Revenue 
to transfer the cases from one Income-tax 
Officer to another. Such transfers may be mstde 
at any st^ge of the proceedings and the sub- 
section provides that when such a transfer is 
made it would not be necessary to re-issue any 
notice already issued by any Income-tax Officer 
from whom the case is transferred. Now when 
we look to this amending Act, this particular 
provision, viz., the incorporation of the new sub- 
s. {7a), has not been rendered retrospective and, 
therefore, as far as the provision contained in 
this sub-section is concerned, it came into opera- 
tion after the passing of the Amending Act. To 
this extent Mr. Kolah is right. But what Mr. 
Kolah asks us to hold is that because sub-s. (7 A) 
declares that the re-issue of the notice would 
not be necessary it follows that the re-issue of 
such notice was necessary before this amending 
Act was passed. In my opinion such a conten- 
tion is opposed to all ordinary canons of con 
struction. Merely because the Legislature for 
any reason chose to declare that a certain pro- 
cedure is unnecessary, it does not follow as a 
necessary implication that such a procedure was 
necessary before such a declaration was made 
by the Legislature. What Mr. Kolah has got to 
satisfy us is that in fact under the law as it 
existed before this amending Act was passed the 
re-issue of the notice was incumbent and neces- 
sary. If the law required such a notice, then 
Mr. Kolah is right that inasmuch as aub-s. (7 a) 
was not retrospective the absence of such notice 
would render the assessment of the assessees bad. 

[ 11 ] Now in order to satisfy us that the re- 
issue of such a notice was necessary under the 
law as it existed, Mr. Kolah relies on S. 64 and 
he says that the law gave the assessees a right 
to be assessed by a particular officer and that 
right could not be taken away, and if the as- 
sessees are deprived of that right by their assess- 
ment being transferred to another officer, they 
should be given a fresh notice of assessment. 
There is no basis whatsoever for this contention, 
because the right to be assessed by a particular 
officer was in terms taken away by the Legis- 
lature when they enacted what was kpown as 
Ordinance IX of 1939 and which is now incorpo- 
rated in the Income-tax Act as 8.64 (6). That 
sub-section says that sub-ss. (1) and (2) of 3. 64 
which deal with the Income-tax Officers who 
have to assess the returns of different assessees 
shall not apply and shall be deemed never at 
any time to have applied to any assesses where 
by any direction given or any distribution or 
allocation made by the Commissioner of Income- 
tax under sub-s. (6) of 8. 5 a particular Income- 
tax Officer has been charged with the function 
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of a89€B6ing that Eissessee. Now, in this case, the 
Income-tax OfiBcer who was appointed on 14th 
October 1939, was charged by the Commissionec 
under s. 6 (5) with the function of assessing the 
assessees before us and, therefore, the provisions 
of Bub.ss. (1) and (2) of S. 64 do not apply to the 
case. In other words, their right to be assessed 
by any particular officer was taken away. If 
there was no such right, it could not be argued 
that they had a right of having a fresh assess- 
ment notice issued to them, when the case was 
transferred from the original Income-tax Officer 
to the Income-tax Officer appointed on 14th 
October 1939, under 8. 6 (6). 

[12] Coming next to the questions which are 
questions of substance, the hrsb question is whe- 
ther there was any evidence before the tribunal 
which justified it in coming to the conclusion 
that the assessees were a resident firm. Now 
this very question was considered by the High 
Court, In re Sarupchand Hukumchand, 47 
BOm. L. R. 169: (a. I, R. (32) 1945 Boni. 268), 
with regard to the assessment of the assessees of 
the previous year, viz. 1936-36, and the High 
Court attached considerable importance to the 
registration certificate issued by the Registrar of 
Partnerships in which it was stated that the 
principal place of business of the assessees w'as 
Bombay. The High Court took, the view that 
that was a material piece of evidence on which 
the Commissioner was entitled to rely. Apart 
from this certificate there were also other mate- 
rials before the Commissioner and the High 
Court took the view that the Commissioner was 
right in the conclusion to which he came that 
the asBOBsees were a resident firm in the mate- 
rial year of account. Now when it came to the 
assessment year 1936-37, the Income-tax depart- 
ment rightly refused to preclude the assessees 
from going into the question again merely be- 
cause the High Court had held a particular view 
with regard to the assessment year 1935-86. It 
may be that although the firm was a resident 
firm in the year 1936-36, it still might be a non- 
resident firm in the assessment year 1936-37. 
Therefore the Income-tax department again con- 
sidered all the materials placed before it and once 
again the department attached greatest impor- 
tance, and rightly, to the registration certificate 
issued by the Registrar of Partnerships. So far 
as that position was concerned, it continued to 
be the same aa it was when the High Court con- 
sidered this very question. Apart from the certi- 
ficate the department had also other materials 
before it and all those materials are mentioned 
and set out in the statement of the case submit- 
ted to us. Under the circumstances it is impos- 
sible to say that there was no material before 
the Tribunal which justified it in coming to the 
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conclusion that the assessees were a resident firm 
in British India in the year 1936-37. 

[13] The next question deals with certain re- 
mittances received by the assessees in the year 
of account. The assessees made a profit at Indore 
in the Maru year 1988-89 and suffered losses in 
the years 1989-90 and 1990 91. It also appears 
that in the year 1991-92, with which we are con- 
cerned, they made a profit, but it would appear 
that taking into consideration all the four years, 
1988-89, 1989-90, 1990-91 and 1991-1992 that on 
the whole and aa a result of mere arithmetic 
there would be a loss rather than profit. The 
Tribunal was unable to determine at what 
different dates the remittances were made in the 
year of account and their inability was largely 
due to the fact that the aasessees refused to pro- 
duce their Indore books of account. The Tri- 
bunal held that the nett available profits which 
were remitted to British India were Ks. 1, 91,268. 
Now Mr. Kolah does not find fault with this 
finding of fact ; he does not dispute that there 
were profits in the year of account; he does not 
dispute that there were remittances in the year 
of account which should be attributed to these 
profits, but what he contends is that the Tribunal 
should not have isolated, as it were, the parti- 
cular year of account, viz , 1991-92, but it should 
have looked at the picture as a whole and should 
have taken into consideration the fact that 
during the four years there was a nett loss and 
not a nett profit. Therefore Mr. Kolah argues 
that if the Tribunal had taken that view, 
then there were no profits which could be re- 
mitted to British India, and whatever remit- 
tances there were in the year of account were 
remittances out of capital and not out of profits. 
Now I can well understand the position where 
an individual or a firm carries forward losses 
from year to year and in any particular year 
the profits of that year may bo set off against 
the losses which have been carried forward to 
that year. However, it may be that an indivi- 
dual or a firm may adjust at the end of each 
year its profit and loss and transfer it to the ac- 
counts of the partners and the profit and loss of 
the next year may be determined irrespective of 
what the position was at the end of the last 
year. Now' there was absolutely no evidence be- 
fore the Tribunal to show that the losses incur- 
red in the years 1989-90, 1990-91 were carried 
forward. As I have already stated, the Indore 
books of account of the firm were not produced 
and there was nothing before the Tribunal from 
which it could have drawn a conclusion that the 
profits of 1991-92 were set off against the losses 
of the previous years. Therefore as the position 
stood and as the accounts appeared there were 
profits in the year 1991-92 out of which remit- 
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tances could have been made into British India, 
and the Tribunal has found it as a fact that 
such remittances were made out of available 
profits. The question really, therefore, resolves it- 
self merely into a question of fact rather than a 
question of law. The question of law which the 
Tribuual has asked us to answer is whether 
under s. 4 (2) of the old Act the Income tax 

I 

[authorities are empowered to take into conside- 
Iration the income, profits and gains, including 
|los3es, of any year preceding the "previous year” 
iL’elevant to the assessment year. Now under 
the old s. 4 (2) what was taxable was not in- 
come, profits and gains, but the remittances, and 
for the purposes of remittances the relevant year 
was “previous year.” But I see no reason why 
for the purposes of income, profits and gains the 
relevant years should be the “previous years.” 
Any income, profits or gains whether earned in 
the previous year or years prior thereto would 
become taxable provided they were remitted in 
the “previous year”, and therefore it cannot be 
stated that the Income-tax authorities are pro- 
eluded by law from considering the true state of 
affairs by looking into the financial position of 
the assessees of the years prior to the previous 
year. But as I have stated before, the discussion 
of the question of law is rather academic be- 
cause the decision arrived at by the Tribunal 
turns more on facts actually found rather than 
any interpretation of any particular section of 
the Act. 

[14] Apart from the questions raised by the 
Tribunal the assessees have taken out a notice 
of motion and require us to ask the Tribunal to 
submit a fresh question and that question deals 
with an item of Rs. 25,575. The assessees main- 
tain a brokerage account and to the credit of 
this account was a sum of Rs. 1,26,032 and this 
amount was transferred to the account of the 
following year. At one time the contention of 
the assessees was that the whole of this amount 
was not liable to tax as it was not a profit of 
the firm. That contention was given up and the 
contention now put forward is that to the extent 
of Rs. 25,575 the amount was paid to sub-brokers 
and was not liable to tax. Now no payment of 
this sum of Rs. 25,675 appears in the books of 
account of the assessees for the relevant year. 
Mr, Kolah contends that the books of account 
are maintained by the assessees on mercantile 
basis and therefore although there may be no 
entry with regard to the payment if liability has 
been incurred then the assessees would be en- 
titled to exemption in respect of this amount. 
But unfortunately for Mr, Kolah’a clients there 
is not even an entry in the books of account for 
the relevant year showing any liability on the 
part of the assessees to pay this sum to the sub- 
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brokers. One should have expected an havala 
entry crediting the various sub-brokers who 
were entitled to this amount and debiting the 
brokerage account. But no such entry appears. 
Therefore the Tribunal was quite right in reject- 
ing the claim of the assessees with regard to the 
sum of Rs. 25,575. We fail to see what question 
of law can possibly arise out of this decision of 
the Tribunal. We, therefore, refuse to accede to 
the application of the assessees to call upon the 
Tribunal to raise an additional question with 
regard to the sum of Rs. 25,576. 

[15] We would, therefore, answer the ques- 
tions raised by the Tribunal as follows : Ques- 
tions 1, 2 and 3, in the affirmative. Questions 4 
and 6 do not arise. Questions 5 and 7 in the 
negative. Question 8 in the affirmative. Ques- 
tion 9 : see judgment. 

[16] The assessees will pay the costs of the 
reference. The notice of motion will be dismis- 
sed with costs. 

D. n, Aiiswers accordingly, 

A. I. R (86) 1949 Bombay 182 [G. N. 54.] 

Bhagwati J. 

C. P. Bannerjee — Plaintiff v. P. S, Irani 
— Defendant, 

O. C. J. Suit No. 3049 of 1947, Decided on 3rd Novem- 
ber 1948. 

Letters Patent (Bom.), Cl. 12 (as amended by Bom. 
Act XLI [41] of 1948) — Suit for recovery of Rupees 
1000 filed on original side of High Court — Subse- 
quently Bom. Act XLI [41] of 1948 and Bom, Act 
XLIV [44] of 1948 enacted— No provision for trans- 
fer of cases pending in High Court to Small Cause 
Court — Jurisdiction of High Court in respect of such 
cases, held, continued. 

Where an action has been rightly instituted in a Court 
which bad jurisdiction to entertain it, it would require 
strong and distinct words to defeat such vested right 
which has accrued to the litigant: A.I.R. (30) 1943 F.C. 
24, Rel, on. [Para 11] 

The plaintiff filed a suit to recover a sum of Rupees 
1000 on 12th September 1947 on the original side of 
the High Court. Subsequently the Bombay Legislature 
enacted Bom. Act XLI [41] of 1943 and Bombay Act 
XLIV [44] of 1948. No provision was, however, made 
by the Legislature for transfer of suits pending in High 
Court to Small Cause Court : 

Held that the absence of such provision had the re* 
suit of continuing the jurisdiction of the High Court in 
the matter of determination and trial of suits which bad 
been rightly received by it. [Paras 11 and 12] 

H. A. Palkhiwalla — for Plaintiff. 

M, M, Desai — for Defendant. 

B. J, Divan amicus curies. 

Order. — In this matter I bad delivered a 
judgment on 6th October 1948, but, after I did 
go, my attention was drawn to the fact that the 
Bombay Legislature had simultaneously witlr 
the enactment of Bombay Act (XLiv [44] of 1948) 
also enacted Bombay Act (41 [XLI] of 1948) called 
the Bombay High Court Letters Patent Amend- 
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inent Act, 1948. This necessitated a further argu- 
ment and in the result I quashed the judgment 
which I had dictated on 6th October 1948, and 
put down the matter for further argument. The 
matter has been thereafter fully argued before 
me by Mr. Palkhiwalla appearing for the plain- 
tifif, Mr. M. M. Desai appearing for the defen- 
dant and by Mr. B, J. Divan whom I appointed 
to argue the matter before me per amicus 
curies, 

[2] The question that falls to be determined 
by me in this matter is whether this Court has 
jurisdiction to further try and determine the suit, 
having entertained it at a time when according 
to the law as it then stood it had jurisdiction to 
entertain the same. 

[3] The plaintiff filed this suit against the 
defendant on 12th September 1947, to recover a 
sum of Rs, 1000 with interest thereon at G per 
cent, per annum from 20th December 1945, or 
13th February 194C, as the case may be, until judg- 
ment, costs and interest on judgment at 4 per 
cent, per annum till payment. The suit was thus 
for the recovery of a sum over Rs, 1000 and below 
Rs. 2000. Under s. 21, Presidency Small Cause 
Courts Act as it then stood the plaintiff had the 
election to institute this suit in the High Court, 
the amount or the value of the subject-matter 
thereof exceeding Rs. 1000 even though under 
S. 18 of the Act the Small Cause Court would 
have jurisdiction to try this suit, the amount or 
value of the subject-matter not having exceeded 
K3. 2000. The plaintiff filed this suit in the High 
Court in pursuance of this election which was 
given to him under S. 21 of the Act and the suit 
was thus rightly received by the High Court and 
the High Court would in the ordinary course 
have had jurisdiction to try and dispose of the 
same, subject of course to the provisions con- 
tained in S. 22, Presidency Small Causes Courts 
Act, as it then stood, which provided that in case 
of suits cognizable by the Small Cause Court to 
which S. 21 applied no costs would be allowed 
to the plaintiff if the plaintiff’ obtained a decree 
for any amount or value of loss than Rs. 300 
and that the defendant would be entitled to his 
costs as between attorney and client if the plain- 
tiff did not obtain any decree therein. 

U] In about May 1948, the Bombay Legisla- 
ture enacted several enactments which were con- 
templated to deprive the High Court of jurisdic- 
tion to try suits cognizable by the Small Cause 
Court as well as the Bombay City Civil Court 
which was then about to be established. Tho 
Legislature intended to deprive the High Court 
of this jurisdiction to receive, try and determine 
suits between rs. lOOO and rs. 2000 which could 
be instituted by the plaintiff at his election in 
■the High Court acting under the provisions of 
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S, 21, Presidency Small Cause Courts Act. Tho 
Legislature also intended to deprive the High 
Court of the jurisdiction to receive, try and deter- 
mine suits not exceeding Rs. 10,000 in value and 
arising in Greater Bombay w'hich were intended 
by it to be cognizable by the Bombay City Civil 
Court which was about to be established. ^Vitb 
this end in view the Bombay Legislature enacted 
Bombay Act XL [lO] of 1948 called the Bombay 
City Civil Court Act, 1948, which established an 
additional Civil Court for tho Greater Bombay, 
constituted the Bombay City Civil Court, in- 
vested it with jurisdiction to try and dispose of 
all suits of a civil nature not exceeding Rupees 
10,000 in value and arising within Greater Bom- 
bay, except certain suits or proceedings therein 
mentioned, provided that the High Court shall 
not have jurisdiction to try suits and proceedings 
cognizable by the City Civil Court and further 
provided for transfer of suits pending in the High 
Court in which issues had not been settled or 
evidence recorded on or before the date of tho 
coming into force of that Act to the city Court 
to be heard and disposed of by the city Court as 
if the same had been originally instituted in that 
Court, The Bombay Legislature also simultane- 
ously enacted Bombay Act XLI [41] of 1948 
called the Bombay High Court Letters Patent 
Amendment Act, 1948, by S. 3 ^hereof an amend- 
ment was made in cl. 12 of the Letters Patent of 
the High Court in the last sentence thereof, 
which as amended read as under : 

“Except that the said High Court shall not have such 
original jurisdiction in cases falling within the jurisdic- 
tion of the Small Cause Court at Bombay, or the Bombay 
City Civil Court.*' 

The suits which were cognizable by the Bombay 
City Civil Court were prescribed in the Bombay 
Act XL [40] of 1918. So far as suits falling 
within the jurisdiction of the Small Cause Court 
at Bombay were concerned, the Bombay Legisla- 
ture enacted Bombay Act XLiv [44] of 1948 
called the Presidency Small Cause Courts (Bom- 
bay Amendment) Act, 1918, and by s, 2 thereof 
the election which was given to the plaintiff to 
institute in the High Court suits whereof the 
amount or value of the subject-matter exceeded 
Rs. 1000 was deleted and with regard to certain 
suits of the nature prescribed in s. 21, Presidency 
Small Cause Courts Act, also the jurisdiction of 
the Bombay City Civil Court was Substituted for 
that of the High Court and the election given 
to the plaintiff to file such suits in the High Court 
was substituted by the election given to him to 
file such suits in the Bombay City Civil Court. 
The result of this enactment thus was that the 
original jurisdiction which had been invested in 
the High Court under cl. 12 of the Letters Patent 
to receive, try and determine suits whereof the 
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amount or value of the subject-matter exceeded 
Rs. 1000, though at the election of the plaintiff, 
was taken away from the High Court, 

[6] All these Acts, Bombay Act (XL [40] of 
1948), Bombay Act XLI Ul] of 1948 and Bom- 
bay Act (XEIV [44] of 1948) along with others 
came into operation some time in August 1948 
and thus arose the question as to whether, even 
though this Court rightly received or entertained 
this suit which was for an amount exceeding 
Rs. 1000 at the date when the same was instituted, 
it had further jurisdiction to try and determine 
the same. 

[6] Strictly speaking, I am only concerned 
with the provisions of Bombay Act XLI [41] of 
1948 and it would only be necessary for me to 
look to the provisions of that Act and determine 
the question which has arisen before me. In so 
far, however, as the enactments which were from 
time to time and particularly at this time in 
May 1948 enacted by the Bombay Legislature 
were so enacted with a view to cheapen the costs 
to the litigant and to protect him from the bur- 
den of costs of litigation in the High Court, I 
have thought it necessary to have the matter 
argued in extenso, having regard to the provi- 
sions which were enacted by the Legislature in 
the various enactments enacted by it with this 
end in view. The first of such enactments which 
would fall to be considered by me is the Bom-- 
bay Rents, Hotel and Lodging House Rates (Con- 
trol) Act, 1947, being Bombay Act LVir [57] of 
1947, and the other enactments will be those 
which were enacted in May 1948, viz., Bombay 
Act XL [40] of 1948, Bombay Act XLI [ 41 ] of 
1948 and Bombay Act XLIV [44] of 1948. I 
shall base my decision on a general survey of the 
provisions of these various pieces of legislation 
enacted by the Bombay Legislature in order to 
have a comprehensive survey of what may be 
styled as the intendment of the Legislature in 
enacting these various pieces of legislation, so 
that it may not be possible to argue elsewhere 
that whatever decision was arrived at was arrived 
at by me being oblivious to what was legiti- 
mately intended by the Legislature while putting 
these enactments on the Statute Book, 

[7] What was really intended by the enact- 
ment of Bombay Act XLlv [44] of 1948 was to 
take away the jurisdiction of the High Court in 
respect of suits whereof the amount or value of 
the subject-matter exceeded Rs. looo and to in- 
vest the same in the Small Causes Court, thus 
depriving the plaintiff of the election which had 
been given to him under 8. 21, Presidency Small 
Cause Courts Act, which election it was conceived 
was such as when exercised would put the defen- 
dant to the unnecessary burden of incurring 
heavy costa in defending the litigation in the 
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High Court. With that end in view s, 2 i, Presi- 
dency Small Cause Courts Act was amended as- 
provided in Bombay Act XLiv [44] of 1948, and 
a suitable amendment was also made in s. 22 , 
Presidency Small Cause Courts Act, providing 
for special award of costs when the plaintiff 
sued in the High Court or in the Bombay city 
Civil Court in every case cognizable by the Small 
Cause Court, While enacting this Act XLIV [44] 
of 1948 however, the Legislature either pur- 
posely or inadvertently omitted to enact in this 
particular Act provisions of the type which it 
had already enacted in Bombay Act LVii [67] 
of 1947 and Bombay Act XL [40] of 1948 to 
which I will refer immediately hereafter. 

[8] Bombay Act LVII [67] of 1947 was an Act to 
amend and consolidate the law relating to the 
control of rents and repairs of certain premises, 
of rates of hotels and lodging houses and of evic- 
tions. At the date when this Act was passed there 
were various suits between landlords and tenants 
pending in the High Court. The Legislature 
under s. 28 of the Act laid down the jurisdiction 
of Courts and enacted that notwithstanding any- 
thing contained in any law and notwithstanding 
that, by reason of the amount of the claim or 
for any other reason, the suit or proceeding would 
not, but for this provision, be within its jurisdic- 
tion, in Greater Bombay, the Court of Small 
Causes, Bombay, shall have jurisdiction to enter, 
tain and try any suit or proceeding between a 
landlord and a tenant relating to the recovery 
of rent or possession of any premises to which 
any of the provisions of Part II applied and to 
decide any application made under the Act and 
to deal with any claim or question arising out of 
the Act or any of its provisions, and no other 
Court shall have jurisdiction to entertain any 
such suit, proceeding or application or to deal 
with such claim or question. Having thus enacted 
the jurisdiction for the Small Cause Court in 
Greater Bombay in behalf of such suits and pro- 
ceedings, the Legislature proceeded by S. 60 of 
that Act to enact that all suits and proceeding? 
other than execution proceedings and appeals be- 
tween a landlord and a tenant relating to the 
recovery or fixing of rent or possession of any 
premises to which the provisions of Part II 
applied etc., and which were pending in any 
Court shall be transferred to and continued before 
the Courts which would have jurisdiction to try 
such suits or proceedings under that Act. This 
was a provision clearly contemplated and enacted 
by the Legislature with a view that all suite and 
proceedings which were pending in the High 
Court so far as Greater Bombay is ooncserned 
and which were rightly entertained thithertofore 
by the High Court shall be transferred to the 
Small Cause Court which under S. 28 of the Act 
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had been enaoted as the proper venue for the 
trial of suoh suits. No doubt at this time cl. 12, 
Letters Patent had not been amended by the 
Bombay Legislature as it was done later and 
it may be urged that this enactment of the pro- 
vision of S. 60 of the Act was made by the Legis- 
lature with a view to transfer the suits which 
werealready rightly instituted and pending before 
the High Court to the Small Cause Court as that 
was considered by the Legislature in the interests 
of the defendants to be the proper venue where 
the defendants would in any event not be saddled 
with the heavy costs of litigation which would 
be bound to be incurred if the litigation proceed- 
ed to its natural conclusion in the High Court. 

[9] When one, however, comes to the enact- 
ments which were simultaneously enacted by the 
Bombay Legislature in May 1948, one finds that 
when the Bombay Legislature came to enact 
Bombay Act XL [40] of 1948 establishing the 
Bombay City Civil Court, and had on the anvil 
also simultaneously with it the enactment of 
Bombay Act XLI [41] of 1948 which sought to 
amend Cl. 12, Letters Patent in the appro- 
priate manner, the Legislature enacted a similar 
provision for transfer of the suits which were 
pending in the High Court to the Bombay City 
Civil Court. After having laid down the jurisdic- 
tion of the Bombay City Civil Court in s. 3 of the 
Bombay Act, XL [40] of 1948, and having also 
laid down in 8. 12 thereof that the High Court 
shall not have jurisdiction to try suits and pro- 
ceedings cognizable by the City Court, the Legis- 
lature proceeded to enact S. 18 of the Act which 
in express terms provided for the transfer of suits 
and proceedings cognizable by the City Court 
and pending in the High Court in which issues 
had not been settled or evidence not recorded on 
or before the date of the coming into force of the 
Act to the City Civil Court, This was a provision 
which was enacted by the Legislature in spite 
of the fact that simultaneously with it there was 
on the anvil the Bombay Act XLI [4l] of 1948, 
which was amending cl. 12, Letters Patent 
by providing that the High Court shall not have 
original jurisdiction in cases falling within the 
jurisdiction of the Small Cause Court at Bombay 
or the Bombay City Civil Court. The amend- 
ment in terras which I have set out above shows 
not only that at this particular moment of time 
the Legislature had in contemplation the Bom- 
bay City Civil Court Act i, e., Bombay Act XL 
■ [40] of 1948, but it had also got in contemplation 
the Presidency Small Cause Courts (Bombay 
Amendment) Act, 1948, which was Bombay Act 
XLlv [44] of 1918. The terms of the amendment 
of Ol. 12 , Letters Patent can only be justified if 
one has regard to this fact which is patent on the 
face of the record that all these three Acts, Bombay 


Act XL [40] of 1948, Bombay Act. XLI [4l] of 1948 
and Bombay Act XLIV [44] of 1948, were simul- 
taneously conceived and put on the Statute 
Book, Even though the amendment of cl. 12, 
Letters'Patent, in terms deprived the High Court 
of the jurisdiction to receive, try and determine 
suits falling within the jurisdiction of the Small 
Cause Court at Bombay or the Bombay City 
Civil Court, when the Legislature came to enact 
the Bombay City Civil Court Act, 1948, it provided 
under S. 18 thereof for the transfer of suits and 
proceedings cognizable by the City Civil Court 
and pending in the High Court in which issues 
had not been settled or evidence had not been 
recorded on or before the date of the coming 
into force of that Act to the City Civil Court. 
When the Legislature, however, came to enact 
Bombay Act XLiv [44] of 1948 which had the 
effect of depriving the High Court of jurisdiction 
in cases falling within the jurisdiction of the 
Small Cause Court at Bombay, it, as I have 
observed before, either purposely or inadver- 
tently failed to make a similar provision provid- 
ing for a transfer of suits falling wuthin the 
jurisdiction of the Small Cause Court at Bombay 
and which were pending in the High Court to 
the Small Cause Court. One would have natu- 
rally expected that as there was enacted s. 50 in 
the Bombay Act LVII [57] of 1947 and as there 
was enacted s. 38 in Bombay Act XL [40] of 
1948, the Bombay Legislature would have thought 
it necessary or expedient also to enact a similar 
provision in Bombay Act XLiv [44] of 1948 pro- 
viding for such a transfer. But for reasons 
which it is not possible for me to divine tho 
Legislature did not do so and that is the reason 
why this question has fallen to be determined 
by me. 

[10] The legislative history and tho back- 
ground which I have already given is suflicient 
to indicate that if the Legislature really intended 
that suits which were cognizable by tho Small 
Cause Court and which had been already filed 
in the High Court in the exercise of the election 
which bad been given to the plaintiffs in that 
behalf by s. 21, Presidency Small Cause Courts 
Act, as it then stood, should be transferred from 
the High Court where they had been rightly in- 
stituted to the Small Cause Court which was 
then considered by the Legislature to be the 
proper venue for the trial of such suits, the 
Legislature would have enacted a provision in 
this behalf, and in the absence of any such pro- 
vision I am prima facie driven to the conclu- 
sion that the Legislature either purposely or 
inadvertently, and for the conclusion which I 
have arrived at it makes not the slightest differ- 
ence what it was that was responsible for his 
omission in Bombay Act XLiv [44] of 1943, 
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omitted to make such a provision in Bombay 
Act, XLIV [44] of 1948, It may be that the 
number of such suits which might have been 
filed by the plaintiffs in the exercise of the elec- 
tion given to them in this behalf by S. 21, Presi- 
dency Small Cause Courts Act, as it then stood 
was not considered to be such as to require the 
benevolent intervention of the Legislature by 
way of providing for such a transfer from the 
High Court to the Small Cause Court. It may 
as well be that such a provision was omitted to 
be made by the Legislature through sheer in- 
advertence possibly in the hurry with which the 
legislation was rushed through in the Legislature 
at this time, which hurry is manifest by the 
number of Acts which it was thought fit to see 
through this particular Session of the Legis- 
lature, Be that as it may, the fact remains that 
the Court has only got to construe the enact- 
ment as it stands, even though the intention of 
the Legislature was as benevolent as I have 
described above, and if the attention of the 
Legislature had been drawn to this particular 
omission, I dare say it would have supplied it 
without the slightest hesitation in that behalf. 
"What I have got to do here is to construe the 
enactment as it stands and not to supply any 
lacuna or defect in the legislation even though 
the construction which I put upon this piece of 
legislation may in certain events be such as to 
negative the very benevolent intention of the 
Legislature with which it was actuated in put- 
ting these various enactments on the Statute 
Book. This omission is glaring in view of the 
fact that similar provisions were in fact made 
by the Legislature itself in Bombay Act, LVII [57] 
of 1947 and Bombay Act, XE [40] of 1948, and I 
cannot conceive any draftsman having these 
various pieces of legislation before him to have 
omitted to incorporate in Bombay Act XLlv [44] 
of 1948 a provision of this type unless it was 
with purpose, or, I should not very easily say 
so but I am constrained to say so, due to inad- 
vertence on his behalf. 

[ 11 ] This is suflicient to dispose of the question, 
but I would like to fortify my conclusion which 
I have thus arrived at on a comparison of the 
various pieces of legislation hereinbefore referred 
to, by reference to the general principles of the 
construction of statutes. The Bombay Act XLI 
[41] of 1948 which amended the Letters Patent 
was enacted in May 1948 and came into opera- 
tion towards the middle of August 1948. Normally 
it would not have a retrospective operation. It 
has been laid down as a fundamental rule of the 
English law, which we have been following here, 
that no statute ehall be construed to have a 
retrospective operation unless such a construction 
appears very clearly in the terms of the Act or 


arises by necessary and distinct implication. (See 
Maxwell on the Interpretation of Statutes, Edn. 9, 
p, 221). There is no doubt that so far as the 
statutes are concerned, a distinction is broadly 
made between procedural statutes and statutes 
which affect the substantive rights of the parties. 
There is no vested right which a subject has in 
regard to procedure. But with regard to the 
jurisdiction of the Court in which he has a right 
to institute proceedings a subject can have a 
vested right. That this is so is amply borne out 
by authorities and I shall only content myself 
with quoting one of them, which is an authority 
of the Federal Court, a judgment of Varada- 
chariar J. reported in Venugopala v. Krishna- 
stvami, A.I R. (30) 1943 F. G. 24:(l.E.R. (1943) Ksr, 
F, o. 21) and the passage at p, 27, col. 1, thereof : 

“It will be noticed that in that case the Judiciary 
Act was passed during the pendency of the action in 
the Court of first instance and their Lordships’ decision 
recognised that, from the date of the initiation of the 
action, the suitor had a right of appeal to a superior 
tribunal according to the state of the law as U stood at 
the time of the commencement of the proceeding. This 
necessarily involves the recognition of an equally 
valuable right that the proceedings should in due course 
be tried and disposed of by the tribunal before which it 
had been commenced. This principle that a statute 
should not be so interpreted as to take away an action 
which has been well commenced has been affirmed in 
various cases in differing circumstances. In Marsh v. 
Higgins, (1850) 9 C. IJ. 551: (19 L. J. C. P. 297) it was 
observed by Wilde C. J. that it must have been well 
known to both branches of the legislature that strong 
and distinct words would be necessary to defeat a 
vested right to continue an action which has been well 
commenced. (C/. In re Joseph Suche cC Co. Ltd. 
(1876) 1 Ch. 1). 48 : (45 L. J. Ch. 12) and see also 
Vedavalli Narasiah v. Manganunat 27 Mad. 538 : (14 
M. L. J. 340) and Subbaraya Mudaliar v. RalM, 32 
Mad. 140 ; (1 I. C. 73).“ 

These observations of the Federal Court are 
enough to show that where an action has been 
rightly instituted in a Court which had jurisdic- 
tion to entertain it, it would require strong and 
distinct words to defeat such vested right which 
has accrued to the litigant. Do I find in the 
enactment of Bombay Act XU [41] of 1948 any 
words which would go to show that the right to 
continue an action which has been actually com- 
menced has been taken away from the litigant 
who had at the date of the institution of the suit 
conferred upon him by S. 21, Presidency Small 
Cause Courts Act as it then stood an election to 
institute that suit in the High Court? I fail to 
find any such words. There is not only that 
there are no strong and distinct words in that . 
behalf, but I do not find also in the provisions 
of Bombay Act XLI [41] of 1948 anything which 
would induce me to say that that was the result 
intended by the legislature by necessary intend- 
ment because that necessary intendment has got 
to be found by me from the words of the statute 
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itself which the legislature thought fit to put on 
the statute book. On the contrary, if any regard 
be had to legislative background and the history 
which I have before referred to, it tends to one 
conchision and one conclusion only that in the 
case of what may be compendiously described 
as Rent Suits the legislature provided for the 
transfer of such suits from the High Court to the 
Small Cause Court, that in the case of suits or 
proceedings which are cognizable by the City 
Civil -Court the legislature also provided for a 
transfer of such suits or proceedings except in 
certain excepted cases from the High Court 
to the City Civil Court, whereas in the case of 
the suits which were falling within the jurisdiction 
of the Small Cause Court at Bombay by the 
deletion of the provisions for election contained 
in s. 21, Presidency Small Cause Courts Act as 
it then stood, no such provision was made by 
the legislature for the transfer of those suits from 
the High Court to the Small Cause Court. I feel 
therefore fortified by these general principles 
which have been laid down by the authorities in 
the conclusion which I have arrived at that the 
omission in that behalf, which was either pur- 
poseful or due to inadvertence has the result of 
continuing the jurisdiction of this Court in the 
matter of the trial and determination of these 
suits which have been rightly received by this 
Court. 

[12] There is a further argument which also 
I will advert to in this connection and it is that 
under cl. 12, Letters Patent, the jurisdic- 
tion which has been given to this Court is to 
receive, try and determine suits of the particular 
description therein mentioned. The jurisdiction 
of the Court is to receive, try and determine 
those suits. The first condition is that the suit 
should be received or entertained or looking at 
it from the point of view of the plaintiff, the 
plaintiff should be entitled to institute the suit 
in the Court, Merely receiving or entertaining of 
the suit is not the jurisdiction of the Court. That 
•is merely opening the doors of the Court to the 
litigant so that he can walk in and have his suit 
accepted or received or entertained by the Court 
which act, however, .is only for the purpose 
of trying and determining the suit and for 
nothing else. The trial and determination of the 
suit, even though they are important aspects of 
the exercise of the jurisdiction of the Court, 
have, however, got to be exercised by the Court 
only after the Court receives or entertains the 
suit at the instance of the plaintiff. Without any 
such reception or entertainment of the suit there 
cannot be any trial or determination thereof. 


which are involved in that suit. No doubt the 
procedure which is laid down in the Civil Pro- 
cedure Code and elsewhere may determine in 
what manner or mode the cause shall after being 
received or entertained be tried and determined 
by the Court, but the jurisdiction is exercised in 
the first instance by the Court by receiving or 
entertaining the suit. Cases are not wanting in 
this Court where the Court has refused to enter- 
tain suits or said that it has no jurisdiction to do 
so. Instances are to be found where the cause 
of action howsoever described may not fall 
within the four corners of clause 12, Letters 
Patent and the Court has refused to exercise 
that jurisdiction. They have also refused to give 
leave under various circumstances which have 
commended themselves to the Court. All this 
goes to show that the reception or institution of 
the suit or the entertainment of the suit is an 
essential condition of the exercise of the jurisdic- 
tion by the Court and I cannot conceive of any 
jurisdiction exercised by the Court in respect of 
any suit which can be taken as divorced from 
the reception or entertainment of the suit and 
can only be considered in regard to the trial 
and determination of the issues involved in the 
suit filed before it at the instance of the plain- 
tiff. I am therefore of the opinion that the 
words "receive, try and determine” should not 
be read disjunctively as argued by iMr. B. J. 
Divan but should be read conjunctively. Once 
the suit is received or entertained, the Court has 
jurisdiction to try and determine the same in 
spite ot whatever has happened subsequently. 
The enactment of Bombay Act XLI Ul] of 1943 
no doubt took away the jurisdiction of this 
Court to receive, try and determine suits which 
fell within the jurisdiction of the Small Cause 
Court. That, however, had not the effect of tak- 
ing away the jurisdiction of this Court to try 
and determine the suits which had been already 
validly received or entertained by it prior to the 
enactment of that Act. A vested right had accru- 
ed to the plaintiff in that behalf to have the 
suit tried and determined by this Court. That 
was not taken away by express words or neces- 
sary intendment as I have stated before, and in 
the absence of any such conclusion to which I 
may be driven, the only conclusion which I can 
come to is that this Court, having once received 
or entertained the suit validly in accordance 
with the provisions of the law as it then stood, 
has continued to have jurisdiction to try and 
determine the suit, such jurisdiction not having 
been taken away by express words or by neces- 
sary intendment. 

[ 13 ] In view of the conclusion which I have 
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the Small Cause Court is a Court which is sub- 
ordinate to the High Court and whether I should 
on my own motion transfer the suit to the Small 
Cause Court which no doubt is competent to try 
or dispose of the same. I decline to go into that 
question and would say nothing more on that 
point, 

[14] The result, therefore, will be that the 
issue as to whether this Court has jurisdiction to 
further try and determine this suit will be 
answered in the affirmative. The costs of both 
the parties of the trial of this issue before me 
will be costs in the cause. 

Order accordingly , 

A. I. R. (36) 1949 Bombay 188 [C, N. 65.] 
Eajalhyaksha and Jahagirdar JJ. 

The Manager t The Spring Mills Ltd, — 
Applicant v. Q. D, Ambekar and another — 
Opposite Party. 

Civil Revn. Appln, No. 465 of 1946, Decided on 14th 
November 1947. 

Civil P. C. (1908), S. 115 — Court — Meaning of — 
Authority under Payment of Wages Act, (1936) not 
Court within S. 115 — Payment of VVages Act 
(1936), Ss. 17, 18 and 22. 

The mere fact that a statute provides an appeal to 
a Court from a particular body does not necessarily 
make that body a Court. The authority under the 
Payment of Wages Act is not a Court within the mean- 
ing of S. 115 and the High Court has no revisional 
jurisdiction over the orders of that authority : Case law 
discussed. [Paras 19 and 20] 

Annotation : (’44-Com.) C. P. C.. S. 115 N. 6. 

Editorial Note.^See also A. I. R, (33) 1946 All. 276 
(277); A.I.R. (31) 1944 Nag. 288 : ILR 1944 Nag. 531. 
For contra cases, see A.I.R. (33) 1946 Lah. 316 (318, 
319) : I.LR. 1947 Lah. 1 (FB); A. I. R. (32) 1945 Nag. 
94 (94, 96) : I.L.R. 1944 Nag. 640. 

SriJamshedji Kanga^ li, J, Kolaht Craigie, Blunt 

and Caroe. and Narnyanaswami~tor Applicant. 

Shantilal Shah and Bhaishanhar Kanga and 

Qirdharlal (for No. 1) and K. C. Dayhiary 

Advocate-Oeneral and B. O. ThaJcor^ Addl. Asst. 

Government Pleader ( for No, 2) — for Opponents, 

Bajadhyaksha J. — This civil revision ap- 
plication raises an important question of juris- 
diction of this Court to revise under S. 116, Civil 
P. C., a decision of the “authority” under the 
Payment of Wages Act. The applicant is a 
manager of the Spring Mills, Ltd,, and as such 
responsible for the payment of wages to the 
employees of his Mills. In the year 1946 the 
Mills used to work overtime, and certain of its 
employees did overtime for which they were 
paid by the applicant the amount of remunera- 
tion according to s. 47, Factories Act, which 
provides that where a worker in any factory 
works for more than 60 hours in a week or where 
a worker in a factory other than a seasonal 
factory works for more than 10 hours in a day, 


he shall be entitled in respect of the overtime 
worked to pay at the rate of times the ordi- 
nary rates of pay. By sub.s. (2) of that section 
it is further provided that where a worker in a 
factory other than a seasonal factory works for 
more hours in a week than are permitted under 
8. 34, he shall be entitled in respect of the over- 
time work, excluding any overtime in respect of 
which he is entitled to extra pay under sub-s. (1), 
to pay at the rate of ij times his ordinary rate 
of pay. The present opponent No. 1, who is a 
Secretary of the Easbtriya Girni Kamgar Sangb, 
and a person authorised to act under sub-s. (2) 
of s. 16, Payment of Wages Act, made an appli- 
cation in the Court of the authority appointed 
under s. 16 of that Act for the city of Bombay 
(Application No, 18 of 1946), on behalf of about 
28 employees in the Mills. In this application it 
was alleged that the present applicant illegally 
deducted dearness allowance in computing the 
overtime allowance to be paid to such employees 
for the periods mentioned, namely from let 
August 1946, to 30th November 1946, Notices 
were issued to the applicant calling upon him 
to appear at the hearing before the said autho- 
rity on a day fixed in the notice. The matter 
came up for hearing before the authority and 
by its order dated 9fch July 1946, the authority- 
decided against the applicant and directed him 
to pay the amount of Rs. 213-9 4 to the said 
employees on the ground that in computing the 
remuneration for the overtime worked by the 
employees between August 1946 and November 
1946 the applicant had not taken into considera- 
tion and given to such employees dearness 
allowance at the appropriate rate or at any 
rate whatever. It is against that order of the 
authority that the present application has been 
filed in revision, 

[2] After the present application was filed, 
the authority appointed under the Payment of 
Wages Act was joined as opponent No. 2. In the 
prayer clause, a writ of certiorari was asked for 
against the second opponent calling upon it to 
send to this Court the records of the said case 
for the purpose of inquiring into the legality of 
the order passed by it. When the application 
came up for hearing, it was realised that an 
application for a writ of certiorari must, in 
view of the recent Privy Council decision, lie on 
the original side of this Court. Sir Jamshedji 
Kanga, therefore, submitted that the name of 
the second opponent against whom a writ of 
certiorari was asked for may be deleted and 
that the present applicant was willing to pay its 
costs. We,' therefore, direct that the name of 
opponent No. 2 may be removed, and the appli- 
cation against it for a writ of certiorari stand 
dismissed with costs. 
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[3] The present application, therefore, pro- 
ceeds only as against opponent No. 1 and this 
Court is called upon in exercise of its revisional 
iurisdiction under s. 116, Civil P, 0., to revise 
the order passed by the authority under the 
Payment of Wages Act. 

[ 4 ] Mr. Shantilal Shah on behalf of opponent 
NO. 1 has raised a preliminary objection that no 
revision is competent because the decision of 
the authority making that order is not subject 
to the revisional jurisdiction of this Court, 

[ 5 ] In considering this question, whether the 
authority appointed under the Payment of 
Wages Act is a Court subject to the revisional 
jurisdiction of the High Court, it is necessary to 
consider some of the important provisions of the 
Payment of Wages Act. It is enacted by s. 15 
tl) of the Act that 

“the Provincial Government may, by notification in 
the Official Gazette, appoint any Commissioner for 
Workmen’s Compensation or other officer with experi- 
ence as a Judge of a civil Court or as a stipendiary 
Magistrate to be the authority to hear and decide for 
any specific area all claims arising out of deductions 
from the wages, or delay in payment of the wages of 
persons employed or paid in that area.” 

Sub-section (3) of s. 15 says thafc 

when any application has been made by any person 
that an illegal deduction has been made by the 
employer from his wages, the authority shall hear the 
applicant and the employer and after such further 
inquiry (if any) as may be necessary, may, without 
prejudice to any other penalty to which such employer 
or other person is liable under the Act, direct the re- 
fund to the employed person of the amount deducted 
together with the payment of such compensation as 
the authority may think fit.” 

Sub-section (i) of the same section lays down 
that 

“if the authority hearing an application is satisfied 
that the application was malicious or vexatious, the 
authority may direct that a penalty, not exceeding fifty 
rupees be paid to the employer.” 

Sub-section ( 5 ) is to the effect that 

“any amount directed to be paid under S. 15 may be 
recovered — 

(a) if the authority is a Magistrate, by the authority 
as if it were a fine imposed by him as Magistrate, 

(b) if the authority is not a Magistrate, by any 
Magistrate to whom the authority makes application 
in this behalf, as if it were a fine imposed by such 
Magistrate.” 

By s. 17 the employer has been given a right of 
appeal if the total sum directed to be paid by 
way of wages and compensation by him exceeds 
Rs. 300. The employee, however, has been given 
a right of appeal to the District Court if the 
total amount of wages claimed to have been 
withheld from him exceeds us. 50 . Sub-section (2) 
of s. 17 says that save as provided above, any 
direction made by the authority shall be final.'* 

Tfi] Section 18 lays down that 

every authority shall have the powers of a civil 
Court under the Code of Civil Procedure, 1908, for the 
purpose of taking evidence and of enforcing the atten- 


dance of witnesses and compelling the produotion of 
documents, and every such authority shall be deemed 
to be a civil Court for all purposes of S. 19.> and of 
Chap. 35, Criminal P. C., 1898.” 

[7] Section 22 enacts that 

“no Court shall entertain any suit for the recovery 
of wages or of any deduction from wages in so far o.^ 
the sum so claimed forms the subjeot-matter of an ap- 
plication under 8. 15 of the Aot.” 

[8] The Provincial Government has been 
given power to make rules to regulate the pro- 
cedure to be followed by the authority under 
S. 16 of the Act. The rules so framed prescribe 
forms of application to the authority and for 
authorisation to act on behalf of the employed 
person. They also lay down rules for presenta- 
tion of documents, refusal to entertain applica- 
tions and for appearance of parties. The record 
of the proceedings is to be maintained in Form F 
and R. 11 says that 

“in exercising the powers of a civil Court conferred by 
S. 18, the authority shall be guided in respect of pro- 
cedure by the relevant orders of Seb. 1, Civil P, C. 
1903, with such alterations as the authority may find 
necessary, not affecting their substance, for adapting 
them to the matter before him.” ° 

The Forma appended to the Rules refer “to the 
Court of the authority appointed under the 
Payment of Wages Act (iv [ 4 ] of 193C).” - 

[ 9 ] If the matter were res integra, we should 
have been inclined, on the construction of the 
relevant sections themselves, to hold that the 
authority is not a Court of civil judicature within 
the meaning of s. 116, Civil P. C. The word 
“Court” is not defined in the Payment of Wages 
Act, and the only definition of a “Court,” of 
general application, is to be found in s. 3 , Evi- 
dence Act. That definition says that it includes 
all Judges and Magistrates or persons, except 
arbitrators, legally authorised to take evidence. 
But it has been held in Queen-Empress v. Tulja, 
12 Bom. 3G, that that definition was framed 
only for the purpose of the Act itself and should 
not be extended beyond its legitimate scope.” 
The mere fact that the Act and the rules enjoin 
upon the authority to follow, as nearly as pos- 
Bible, the procedure of a Court of civil jurisdic- 
tion does not, in our opinion, make that authority 
a Court. As pointed out in volume 8 of Hals- 
bury’s “Laws of England” at p. 626 : 

“There are tribunals with many of the trappings of 
a Court which nevertheless, are not Courts in the «>nso 
of exercising judicial power. A tribunal is not neces- 
sarily a Court in the strict sense of exercising judicial 
power because it gives a final decision; bears witnesses 
on oath; two or more contending parties appear before 
It . . . It gives decisions which affect the rights of the 
subjects; there is an appeal to a Court;” 

Section 115 . Civil P. 0.. refers to a Court, and 
from the preamble of the Code it would appear 
that the Court there contemplated is a Court of 
civil judicature. Sir Jamshedji Kanga referred 
to the fact that court-fees were levied in the 
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applications made before the authority and that 
in the forms prescribed under the rules the ex- 
pression, "In the Court of the authority” ap- 
pears. In our opinion, these two tests are not 
necessarily conclusive. There are many autho- 
rities for the filing of applications before whom 
Court-fees are required to be paid under the 
Court-fees Act. The mere use of the word “Court” 
would not make that tribunal a Court of the 
civil judicature. For example, there are Courts 
of University, there are Labour Courts and there 
is an Industrial Court. They are undoubtedly 
Courts in so far as they exercise some kind of 
judicial function, but it has nowhere been held 
that merely because they are styled as Courts, 
they are Courts of civil judicature so as to attract 
the application of S. 116, Civil P. C. Ro far, the 
decisions of the Industrial Court have been 
sought to be challenged not by way of revision 
applications but only by writs of certiorari on 
the original side of this Court, 

[10] It is also necessary to realise what the 
scope and purpose of the Act is. Before the en- 
actment of the Payment of Wages Act, all suits 
now made cognisable by the authority had to be 
filed in ordinary civil Courts. Under S. 22, Pay. 
ment of Wages Act, the ordinary jurisdiction of 
the civil Courts is ousted and special tribunals 
are created and, therefore, the section draws a 
clear distinction between an authority and ordi- 
nary civil Courts. The Payment of Wages Act 
does not create any new rights but merely creates 
special tribunals for special class of people. It 
applies, in the first instance, to the payment of 
wages to persons employed in any factory and 
to persons employed (otherwise than in a factory) 
upon any railway by a railway administration. 
[See S. 1 (4)]. Similarly under sub-s. (6) of s. 1 
"nothing in the Act shall apply to wages payable 
in respect, of a wage period, which over such 
wage-period, average two hundred rupees a 
month or more.” For those who do not come 
within the scope of these provisions, the ordinary 
remedy of applying to the civil Courts remains. 
In this view the authority must be regarded as 
something different from ordinary Courts of 
civil judicature. 

[11] In our opinion, the provisions of S. 18 
and S. 22 make it clear that the authority cannot 
be regarded as a Court of civil judicature. Sec- 
tion 18 lays down that 

•'every authority appointed under aub*3. (1) of S. 15 
shall have all the powers of a civil Court under the 
Code of Civil Procedure, 1908, for the purpose of taking 
evidence and of enforcing the attendance of witnesses 
and compelling the production oPdooument.’* 

If the authority were a civil Court, it would 
hardly have been necessary to enact that for 
certain purposes only it should have the powers 
of a civil Court, The second provision in the 


same section, viz,, that "every such authority 
shall be deemed to be a civil Court for all the 
purposes of S. 195 and of chap. 35, Criminal P. C., 
1898,” again emphasises the same fact. For these 
purposes although it is not a civil Court in the 
ordinary sense of the term, it is to be deemed to be 
civil Court, Somewhat similar provisions came 
up for consideration before Cbagla J. in Peoples 
Own Provi, & Gen, Ins, Go, v. Guracharya,. 

47 BOm. L. R. 862 : (A.I.R, (33) 1946 Bom. 200). 
The learned Judge had there to consider the 
powers of Debt Adjustment Board under the 
Bombay Agricultural Debtors’ Relief Act. Sec- 
tion 7 of that Act provided that the Board shall 
have the same powers as are vested in civil Courts 
under the Code of Civil Procedure, and reliance 
was placed on this provision for asking the Court 
to hold that the Debt Adjustment Board was a 
Court within the meaning of the Civil Procedure 
Code so as to attract the revisional jurisdiction 
of this Court under S. 115, Civil P. C. The learned 
Judge observed as follows (p. 863) : 

“The very fact that the Legislature bad to vest the 
Board with powers which a civil Court possesses goes to 
show that the Board is not a Court. The fact that similar 
powers whiob a civil Court possesses are given to this 
Board by the statute does not constitute it a Court.” 

With respect we are in agreement with the view 
of the learned Judge. Similarly, S. 22 makes it 
clear that there is a distinction between the ap- 
plications made before an Authority and suits 
ordinarily filed before a civil Court. In our 
opinion, therefore, it must be held that the Autho- 
rity is not a Court of civil judicature within the 
meaning of 8 . 115, Civil P. C. 

[12] Our attention has been invited to a deci- 
sion of a Full Bench of the Lahore High Court 
in Works Manager Carriage and Wagon Shops, 
Moghalpura v. Hashmat, I.L.R. (1947) 28 Lab* 

1 : (A.I.R. (33) 1946 Lab. 316 F.B.) where this very 
point came up for consideration, and it was held 
by the Full Bench that 

“the Authority appointed under S. 15, Payment of 
Wages Act, must be regarded as a civil Court and as 
such a Court subordinate to the High Court within the 
purview of S. 115, Civil P. C.”* 

The learned Judges who decided that application* 
apart from considering the question on its merits* 
were, to some extent, influenced by a Full Bench 
decision of the Patna High Court in Mt, Dir 31 
v. Srimati Goalin, 20 pat. 373 : (A.I.R. (28) 1941 
Pat. 65 F.B.). It is. therefore, necessary to con- 
sider the implications arising out of the Full 
Bench decision of the Patna High Court. The 
case that the Patna High Court had to consider 
was a case arising under the Workmen’s Com- 
pensation Act, 1923, and the learned Judges held 
that "the Commissioner appointed under the 
Workmen’s Compensation Act was a Court. 
They held that the Commissioner under the Act 
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constituted an independent tribunal, that his 
function was to judge and decide and not merely 
to inquire and advise and that in judging or 
deciding the matters before him he had to pro- 
ceed judicially and not arbitrarily. In short he 
satisfied all the main tests which one had to 
apply for determining whether a tribunal was a 
Court or not. According to the learned Judges 

“the question which has to be asked in such cases is 
whether the person so designated has been invested with 
the powers as a Court or otherwise. If be is invested 
with the powers as a Court, the necessary implication 
is that the jurisdiction of the Courts is enlarged and 
its decision is subject to all the incidents of such juris- 
diction. If the powers are conferred on him not as a 
Court, he is a mere 'gersona designaia and his decision 
will not be subject to the incidents of such jurisdiction 
as the Court ordinarily exercises.” 

They further held that 

“there was no antithesis between the expressions *%ier~ 
sona designata* and ‘Court’ and that in other words 
even a getsoixa designata may be a Court. Whether he 
is a Court or not depends upon his powers and the 
functions which be has to discharge.” 

This view of the Patna High Court is in direct 
conflict with the view of our own High Court in 
Trustees of the Port of Bombay v. Bhima 
Raojit civil Eevn. Appln. No. 255 of 192C, d/- 
11th January 1027, by Fawcett and Patkar JJ. 
That was a decision given so long ago as llth 
January 1927, by Fawcett and Patkar JJ, In a 
short judgment they stated : 

“Wo think it is clear that the Commissioner under 
the Workmen’s Compensation Act, VIII [8] of 1923, is 
nota Court within the meaning of S. 115, Civil P. C. Sir 
Thomas Strangman for the applicant has frankly con- 
ceded that this is so, and has drawn our attention to the 
provisions which support that position. In particular 
those of 8ub-e. (2) of S. 19 and Ss. 23 and 27 seem to me 
practically conclusive on the point.” 

This decision of the Division Bench is binding on 
us. Similar view was taken by a Division Bench 
of the Chief Court of Sind in Century Flour 
Mill, Shikarp^ir v. Amir Baksh^ a. i. r. ( 24) 
1937 Sind 6: (30 S. L. R 351). The learned Judges 
held that : 

“Section 115, Civil P, C. related only to the records 
of cases decided by Courts subordinate to the High 
Court and that the Commissioner under the Workmen’s 
Compensation Act was not a subordinate Court for the 
purposes of S. 115. The effect of the amendment of 
the Workmen’s Compensation Act by Act V [5] of 1929 
was not to make the Commissioner a subordinate Court 
for the purpose of S, 115. He was deemed to be a Court 
only for the limited purposes set out in S. 23, Work- 
men’s Compensation Act.” 

These observations apply with equal force in con- 
sidering whether the Authority under the Pay- 
ment of Wages Act is to be deemed a Court 
or not. 

[13] Moreover, it would not altogether be safe 
to apply the decisions with respect to the Work- 
men's Compensation Act to the construction of 
a statute like the Payment of Wages Act. It ia 
true that the Lahore High Court in the Full 


Bench case referred to above says that the com. 
parison of the provisions of the Payment of 
Wages Act with the provisions of the Workmen's 
Compensation Act, 1923, makes it clear that the 
provisions of the two Acta are almost identical 
in character. With respect we think it necessary 
to point out that there are at least two points in 
which the provisions differ. The Workmen's 
Compensation Act created new rights and esta- 
blished special tribunals. Before the enactment of 
the Workmen's Compensation Act there were 
various defences open to the employer such as con- 
tributory negligence on the part of the employee, 
the doctrine of common employment and the 
principle of volenti non fit injuria. Under the 
Workmen’s Compensation Act such defences 
were made invalid. The Payment of Wages Act. 
on the other band, creates no new rights but 
establishes special tribunals for special classes of 
cases and it may be that the special rights given 
under the Workmen’s Compensation Act may 
make it necessary to hold that there was revisional 
jurisdiction in the High Court over the orders 
of the Commissioner. Secondly, the Workmen’s 
Compensation Act provides an appeal to the 
High Court in certain cases while there is no 
such appeal provided under the Payment of 
Wages Act. Thirdly, a Commissioner for Work- 
men’s Compensation can submit a case to the 
High Court while there is no such provision 
under the Payment of Wages Act. 

[14] Coming next to the Full Bench case of 
the Lahore High Court in Works Manager, 
Carriage and Wagon Shops, Moghalpura v. 
Hashmat, i. L. R. (1947) 28 Lah. i : (a. i. r. (33) 
1946 Lah. 316 P.Bj the first argument that weigh- 
ed with their Lordships was that the Authority 
had all the attributes of a civil Court. Abdul 
Kashid Ag. C. J., observed as follows (p. 13) ; 

“One of the fundamental tests whether a certain 
Tribunal is a Court or is not bo is whether it exercises 
jurisdiction by reason of the sanction of the law or whe- 
ther jurisdiction is given to it by the voluntary submis- 
sion of the parties to a dispute.” 

The teat so adopted merely draws a distinction 
between such tribunal as an arbitrator to whom 
there is a voluntary submission of the parties 
and other tribunals created by law. If this test 
were adopted, all tribunals created by law must 
necessarily be regarded as Courts. In election 
matters whenever there is a dispute, the matter 
is under law decided by such a tribunal as a 
District Judge or a Judge of the Small Causes 
Court, and it has been held in numerous cases 
by our High Court that a District Judge or a 
Small Cause Court Judge deciding an election 
dispute ia not a Court. It cannot, therefore, be 
said to be an invariable rule that every tribunal 
created by Legislature and exercising the Sove- 
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reign’s power to decide a dispute between the 
subject is necessarily a Court within the mean- 
ing of S. 116, Civil P. C. 

[16] Another test which was applied by the 
Full Bench was whether the tribunal takes cognis- 
ance of a Us and whether in exercising its func- 
tions it proceeds in a judicial manner. Most 
tribunals created by statutes have got to proceed 
in a judicial manner, observe the principles of 
natural justice and decide cases in accordance 
with law or justice, equity and good conscience. 
Merely because most tribunals proceed on these 
principles, it does not necessarily follow that 
they become Courts of civil judicature so as to 
come within the purview of s. 115, Civil P. C, 
We have already referred to a passage in Hals- 
bury’s “Laws of England” from which it would 
appear that there are many tribunals which have 
the trappings of a Court but are nevertheless not 
Courts in the sense of exercising judicial power. 
As we have stated above and as was held by 
Chagla J. in People's Oion Provident and 
General Insurance Go, v. GiiracharyatH Bom. 
L. R. 862 ; (a. I. R. (33) 1946 Bom. 200) the fact 
that powers similar to the powers of a civil 
Court are given by a statute does not constitute 
that tribunal a Court. 

[16] The third argument that weighed with 
the learned Judges constituting the Full Bench 
was that under 8. 17 of the Act if the compensa- 
tion awarded by the authority exceeds Rs. 300 
the employer can prefer an appeal before the 
District Court, and if the total amount of wages 
deducted from the employee exceeds Rs. 60 he 
can also prefer an appeal to the District Court, 
The learned Judges thought that it was clear 
from these provisions that if the amounts are 
above Rs. SOO and Rs. 50 respectively, the Autho- 
rity should be regarded as subordinate to the 
District Court and they considered it “anomalous 
if it were held that if the Court directs the 
employer to pay a sum of Rs. 300 to the em- 
ployee, the authority is a Court, but that if the 
authority directs the payment of a sum of Rs. 299 
it is not a Court and that neither the District 
■Court nor the High Court has power to correct 
the grossest abuse of authority and procedure if 
the amount awarded is Rs. 299.” With respect 
we do not think that this argument is sufficient 
to constitute the authority a Court, The autho- 
rity does not become a Court subordinate to the 
District Court merely because an api)eal is pro- 
vided from its decisions to the District Court, 
When the High Court entertains an application 
against the decision of a District Court in appeal 
from a decision of the authority, the High Court 
exercises revisional jurisdiction over the District 
=Court. There is no question of depriving the 
High Court of revisional jurisdiction to correct 


the grossest abuse of authority by limiting the 
amount awarded to Rs. 299. A line has to be 
drawn at some point beyond which there can be 
an appeal to the District Court and below which 
no appeal lies. 

[17] The last argument which was upheld by 
the Full Bench of the Patna High Court and 
which appealed to the learned Judges constitut- 
ing the Pull Bench of the Lahore High Court 
was that there was no antithesis between persona 
designata and Court. We ourselves should have 
been inclined to the view that the expression 
persona designata would suggest that the autho- 
rity which is so designated is not a Court. But 
our view is strengthened by a decision of a Divi- 
sion Bench of this Court in Sholapnr Municu 
pality V. Tiiljaram Krishnasa 65 Bom. 644 : 
(a.I.R. (18) 1931 Bom, 582). Patkar J, at p. 662 
of the Report draws a distinction between a Court 
and a persona designata. The conclusion at 
which he arrives is: 

“It appears, therefore, that where a Judge or the pre- 
siding officer of a Court as distinguished from the Court 
itself is directed to perform any function of an autho- 
rity created by a statute such a Judge may be considered 
as a yersona designata and not a Court, but where a 
civil Court subordinate to the High Court is constituted 
an authority to decide the rights between the parties 
and is directed to perform judicial functions, it is difficult 
to hold that such a Court is a persona designata and 
not a Court subordinate to the High Court.** 

If Patkar J. was prepared to hold that if a pre- 
siding officer of a Court persona designata 
and not a ’Court’ if he was directed to perform 
any function of an authority created by a statute, 
it would follow that the reasoning would apply 
with even greater force when the authority which 
is directed to perform judicial functions is not 
the presiding officer of a Court at all but an in- 
dependently created tribunal. 

[18] Apart from the decision of the Full Bench 
of the Lahore High Court, the point came up 
for a direct decision in three cases of the Nagpur 
High Court. In Turabali v. Sorahji I. L. R. 
(1944) Nag. 631:(A.I.R. (31) 1944 Nag. 288), Bose J. 
held that 

“the authority appointed by the Provincial Government 
under S. 15 (1), Payment of Wages Act to settle claims 
under the Act was a persona designata and not a civil 
Court subordinate to the High Court within the mean- 
ing of 8. 115, Civil P. C.’* 

He held therefore that “the High Court had no 

jurisdiction to entertain a revision against a 

decision of such an authority.” With respect we 

are in agreement with the view expressed by the 

learned Judge. A similar question arose before 

the same Court two months later and Bobde J. 

held in Shrinivas v. Superintendent^ Govern^ 

ment Printing^ Nagpur t I. L. R, (1944) Nag. 540: 

(A.I.R, (32) 1945 Nag. 94) that 

“the word 'final* in S. 17 (2). Payment of Act 

means that an appeal will not lie as provided by 8,17(1} 
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of the Act, and that it does not prohibit an application 
for revision under S. 115, Civil P. C.'* 

The view of the learned Judge that the word 
"final*’ in S. 17 (2) merely precludes an appeal 
has the support of many decisions of both this 
High Court and other High Courts. But the ques- 
tion whether the authority was a Court at all 
does not appear to have been argued before the 
learned Judge and in any case, the direct autho- 
rity of the earlier decision of Bose J, does not 
appear to have been brought to the notice of the 
learned Judge. In Dehidutt v. C. J. Electrical 
Supply Co,, A. I. R. (32) 1945 Nag, 244 : (I. L. R. 
(1945) Nag. 6S7), Sen J. noticed the conflict 
between the two earlier decisions of the same 
' Court referred to above and stated that if it had 
been necessary for him to reconsider those cases, 
he would have referred the matter to the 
Honourable the Chief Justice for constituting 
a division bench to resolve the conflict ; but 
the matter before him, however, came on a 
revision application against the appellate autho- 
rity, which in that case was the District Judge, 
and there was no dispute nor can there be any, 
that the High Court has revisional jurisdiction 
against the order of the District Court function- 
ing as a Court and not as a persona designata, 

[19] Sir Jamshedji Kanga referred us to three 
decisions of this Court in which this Court enter, 
tained applications in revision under the Pay- 
ment of Wages Act. But if those cases are exa- 
mined, it would appear that the applications in 
revision were in respect of the orders passed by 
the District Court or the Small Causes Court. 

In Dixit V. Senior Inspector of Factories, 

41 Bom. L. R. 1283 ; (a. I. R. (27) 1940 Bom. 87), 
the delayed wages were awarded by the Magis- 
trate functioning as the authority, and this 
order was confirmed by the District Judge. 

It was against the order of the District Judge 
that an application was entertained in revision 
by this Court. No question of the jurisdiction of 
this Court to entertain revision applications 
against the order of the authority was raieed, as 
the order sought to be revised was the District 
Judge’s order. In Arvind Mills, Ltd.v. Oadgil, 

42 Bom. L. R. 965 : (A. I. R. (28) 1941 Bom. 2G), 
again the application entertained by this Court 
was against the order of the Assistant Judge 
functioning as an appellate Court over the deci- 
eiona of the authority under the Payment of 
Wages Act, which in that case was the City 
Magistrate of Ahmedabad, Obviously, a revision 
application lay over the decision of the Assistant 
Judge and no question arose about the entertain- 
ment of a revision application against the decision 
of the authority itself. And, lastly, in Ghimanlal 
V. J unior Inspector of Factories, a.i.r. (29) 1942 
Bom. 273;(i.B,R.(i942)Bom. 649), applications were 
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filed against the decision of the Assistant Judge 
who had decided appeals against the authority 
under the Payment of Wages Act, which in that 
case was the Court of the Additional District 
Magistrate, Ahmedabad. Divatia J. held that no 
appeals lay against the decisions of the Assistant 
Judge and allowed the actual appeals that were 
filed to be converted into revision applications, 
although in deciding those revision applications 
he did go into the question whether the Magis- 
trate functioning as an authority had jurisdiction 
to entertain those applications for the payment 
of compensation alone. In any case, the question 
whether the High Court could entertain any 
direct revision application against the decision of 
the authority under the Payment of W^ages Act 
was never argued and in form at least he w^as 
considering revision applications against the orders 
of the Assistant Judge. No authority has been 
cited to u3 which holds that the High Court can 
entertain revision applications direct frorn the 
decisions of the authority under the Paym^t of 
Wages Act. As was pointed out by Chagla J. in 
People's Own Provident and General Insur^ 
ance Company v. Giiracharya 47 Bom. l. r. 
852 ; ( \. I. R. (20) 1933 Bom. 200), the fact that 

the Act permits appeals to the District Court 
would give revisional powers to the High Court 
when the District Court decides the appeal ; but 
the mere fact that a statute provides an appeal! 
to a Court from a particular body does not 
necessarily make that body a Court. With respect 
we are in agreement with this view, although 
that view was expressed with reference to a 
similar provision under the Bombay Agricultural 
Debtors’ Relief Act. 

[20] For all these reasons we are of opinion 
that the authority under the Payment of Wages 
Act is not a Court within the meaning of 3 . iisj 
Civil P. C,, and that therefore this Court has na 
revisional jurisdiction over the orders of that 
authority. The application is, therefore, dismis-' 
sed and the rule discharged with costs. 

13. H. Rule discharged, 

A. I. R. (36) 1959 Bombay 193 [C, N, 56,] 

Dixit and Jahagirdar JJ, 

Sankalchand Kuberdas — Defendant 

Appellant v, Joitaram Ranchhod Plaintiff 

— Respondent, 

First Appeal No. 339 of 1043, Decided on 
December 1947, from order of Joint Civil Judge (SGn*ior 
Division), Ahmedabad, in Special Suit No. 80 of 1942. 

Contract Act (1872), S. 55 — Time whether essence 
of contract— Defendant agreeing to sell property to 
plaintiff— Plaintiff to pay consideration within three 
years with interest— Plaintiff in possession execut- 
ing rent note in favour of defendant on same day— 
Held defendant s amount was carrying interest In 
form of rent— Hence time not of essence of con- 
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tract — Agreement enforceable even after period of 
three years— Defendant not entitled to both inter- 
est and rent. 

The plaintiff sold the suit property but continued 
to remain in possession. The defendant purchased the 
properly from the plaintifi’s vendee. Subsequently, the 
defendant entered into an agreement with the plaintiff 
under which the defendant agreed to sale the property 
to the plaintiff for Es. 2000 to be paid at any time 
within 3 jears with interest at Be. 0-14-6 per cent, per 
month. On the same day, the plaintiff executed a rent 
note in defendant’s favour agreeing to pay Rs. 17-8-0 
per month as rent. 

In a suit for specific performance of the agreement 
to sell : 

Btld, that the agreement and the rent note formed 
part of the same transaction and reading them together 
the intention of the parties was that the defendant’s 
capital of -Es. 2000 was to earn interest in the form of 
rent and the plaintiff was to remain in possession. As 
the defendant’s amount was carrying interest, time 
could not have been of the essence of the contract and 
the agreement could be speoifioally enforced even after 
the period of three years : A. I. R (2) 1916 P. C. 83 
and A. I. E. (14) 1927 Bom. Ill, Rel, on. [Para 9J 

The defendant was not, however, entitled to both 
intent and rent. The real intention was that the 
defendant was to be paid interest in the form of rent. 
Hence the defendant must be put to bis election either 
to receive the interest or the amount of rent. 

[Para 10] 

Annotation ; (*46*Man.) Contract Act, S, 66 N. 3. 

J*. C, Shah and N. C, Shah — for Appellant. 

R, J. Thakor and R, M, Shah — for Eesponent. 

Jahagirdar J. — The facts of the case are as 
follows: The plaintiff was the owner of the suit 
properties. He had sold them to different per- 
sons but had continued to remain in possession. 
The defendant purchased the properties in the 
name of his minor son for Bs. 1500 from the 
plaintiff’s vendees. On 29th October 1934, there 
was an agreement, Ex. 42, between the defen- 
dant and the plaintiff, under which the defen- 
dant agreed to sell the property for Bs. 2000 to 
be paid at any time within three years with 
interest at Be. 0-14 6 per cent, per month. If the 
money was not paid, the defendant was at 
liberty to deal with the property in any manner 
he liked. On the same day, the plaintiff executed 
a rent note in defendant’s favour in respect of 
the properties purchased by him, agreeing to 
pay Bs. 17 8-0 per month. On 20th July i937, 
the defendant sent a notice to the plaintiff call- 
ing upon him to pay the arrears of rent and 
give vacant possession within 16 days. On I4th 
August 1937, the plaintiff replied by Ex. 36, 
alleging that, he had sold to the defendant by 
conditional sale for Bs. 2000 and that the defen- 
dant was to sell the properties to him if he paid 
Bs. 2000 with interest at the rate of Bs. 17-8-0 
per month, which amount the defendant was 
pleased to call as rent, and that he was arrang- 
ing to return the amount due to him. The 
defendant sent another notice by Ex. 37 on 81st 
December I987i calling upon him to surrender 


poBsession immediately and intimating to him 
that a suit would be filed against him if he 
failed to vacate. In this notice defendant did 
not say anything about the allegations made by 
the plaintiff in Ex. 86. The defendant then filed 
Regular suit No. 132 of 1989 against the plaintiff 
to recover possession of the properties on the 
strength of the rent note and obtained a decree, 
and in execution of the decree he got possession 
in June 1940. On 26th October 1940, the present 
suit was filed by the plaintiff in forma pauperis 
for specific performance of the agreement to 
sell executed on 29tb October 1934. 

[ 2 ] The defendant denies the plaintiff’s claim 
and contends that his minor son Ghandrakant 

in whose name the sale deeds stand was a ' 
necessary party, that the suit is time- barred, that 
the time was of the essence of the contract, and 
as the money was not paid within three months 
(years ?), the plaintiff is not entitled to specific 
performance and that the agreement to sell, not 
being registered, was inadmissible in evidence. 
The trial Court held that Ghandrakant was not 
a necessary party, that the agreement was not 
required to be registered, and that the suit is 
neither barred by time or laches and that the 
plaintiff did not commit the breach of bis pro- 
mise to pay and that it is proved that nego- 
tiations with Gbanobi were broken because of 
defendant’s action. The Court, therefore, decreed 
the specific performance of the agreement, sub- 
ject to certain conditions with which we will 
deal laker. Against ^this decree the defendant 
comes in appeal. 

[3] In appeal he concedes that the agreement 
does not require to be registered and is admis- 
sible in evidence and that the suit is within time. 

His principal contention is that the finding of 
the lower Court that the plaintiff did not com- 
mit the breach of his promise to pay is wrong 
and that the time was of the essence of the con- 
tract and as the payment was not made within 
three years, he was at liberty to do anything he 
liked with the property and that the plaintiff is 
not, therefore, entitled to specific performance 
even in equity. 

[4] We are not convinced that the learned. 
Judge is right in holding that the plaintiff did 
not commit breach of his promise to pay. It is 
the plaintiff's case that the defendant had been 
responsible tor the plaintiff’s failure to pay in 
time. According to him he had persuaded one 
Ghanchi to advance to him Bs. 8000. It was 
arranged that the Ghanchi should pay Bs. 3000 
to plaintiff and the plaintiff was to pay the 
same to defendant and get a sale deed in hie 
favour and the plaintiff then was to pass a. 
mortgage deed in favour of the Ghanchi in res- 
pect of those properties. This part of the plain- 


1949 Sai^kalghand V. JoiTARAM ("Ja/ia^/zrcZar JJ Bombay 195 


tiff’s story is corroborated by entries in the 
stamp-vendor’s book which shows that on I4th 
April 1936, stamps of the value of Rs. 49 were 
purchased in the name of the defendant and 
stamps worth Rs. 78-8-0 were purchased in the 
name of the plaintiff. This amount of rupees 
127-8-0 for the purchase of stamps was advanced 
to the plaintiff by the Ghanchi and the plaintiff 
had executed a pro-note for that amount in the 
Ghanchi’s favour. The stamp. vendor’s book 
contains the thumb impression of the defendant 
against the entry of Rs. 49, It is, therefore, clear 
that the defendant was a party to this arrange- 
ment. But tbe versions of the plaintiff and the 
defendant differ with regard to what happened 
subsequently. According to tbe plaintiff, the 
negotiations fell through because the defendant 
refused to show his title deeds to the Ghanchi. 
The defendant, on the other hand, sayS he 
showed the title deeds to tbe Ghanchi but he de- 
clined to advance Rs. £0C0 to plaintiff as the 
sale deeds had been taken in the name of his 
minor son Chandrakant. We are inclined to 
hold that the defendant’s version is true. The 
Ghanchi had filed a small cause suit to recover 
RS. 127-8-0 from the plaintiff on the promissory 
note. The present plaintiff then contended in 
his written statement that he was not liable to 
pay as the Ghanchi committed a breach of agree- 
ment by refusing to advance Rs. 30C0, When 
the plaintiff was asked in his cross-examination 
about this written statement in the suit on the 
pro-note, he admitted that what he stated in the 
written statement was true. In this written 
statement, the present plaintiff has not stated 
anything about the defendant’s refusal to show 
the title deeds. The plaintiff has, therefore, not 
established that the defendant was responsible 
for tbe failure of negotiations with the Ghanchi. 
But this incident only serves the purpose of 
showing that tbe plaintiff was attempting to pay 
tbe amount to the defendant but he did not 
succeed as the title deeds were in the name of a 
minor and tbe Ghanchi was not willing to risk 
his money. 

. [6] The next point is whether the time was 
of the essence of the contract. The answer to it 
is decisive of the appeal. The law on tbe point 

is contained in B. 66, Contract Act, which pro- 
vides that : 

“When a party to a contract promises to do a certain 
thing at or before a specified time and fails to do any 
Buoh thing at or before the epecified time, the contract 
becomes voidable at the option cf promisee, if the in- 
tention of the parties was that time should be of the 
essence of the contract.*’ 

In the leading case of J amshed Klwdaravi 
Irani v. Burjorji Dhunjtbhai, 43 I. a. 26 : 
(A. I. R. ( 2) 1915 P. 0. 83), their Lordships ob- 
serve (p. 3l) that they 


‘do not think that this section lays down any prinoiplo 
which differs from those which obtain under the law of 
England as regards contracts to sell land. Under that 
law equity, which governs the rights of the parties ia 
cases of specific performance of contracts to sell real 
estate, looks not at the letter but at tbe substance of 
the agreement in order to ascertain whether the parties, 
notwithstanding that they named a specific time within 
which completion was to take place, really and in 
substance intended more than that it should take place 
within a reasonable time.” 

[6a] Bearing these principles in mind, we have 
to construe the agreement Ex. 42. It is executed 
by the defendant in plaintiff’s favour. It runs 
as follows : 

“this is to execute this karar to you that the properties 
as mentioned below have been purchased by me for an 
amount of Re. 2,000, and I have got this document 
registered. But the said properties were originally of 
your ownership and hence in case you pay me Rs. 2,000, 
as the sale price and tbe amount of interest calculated 
at tbe rate of Re. 0*14*6 per cent, per month within a 
period of three years from today, then I shall transfer 
the above mentioned property at your cost and risk. But 
in case you do not pay the said amount within the 
period of three years mentioned above, then on the 
expiry of the period we shall deal with the property in 
the manner I like and the said property shall be mine 
and you shall have no right therein. But if you pay the 
amount as mentioned above in tbo said period, then I 
shall transfer the said property to your name.” 

[6] On this very day simultaneously with this 
document, plaintiff executed a rent note Ex. 39 in 
favour of the defendant. It reads as follows: 

“You have purchased the properties mentioned below. 
I have taken on rent the same from you for a period 
of 11 months and 29 days with rent accruing due from 
22nd October 1934. That rent for the same is fixed at 
the rato of Kb. 17-8-0 per month and I shall pay the 
said rent to jou every month as it accrues due and on 
expiry of the period, 1 shall hand over possession of the 
same with the rent which may have accrued due by 
vacating the said property.” 

[7l In our view, these two documents form 
part of the same transaction and they have to 
be read together, and we have to gather the in- 
tention of the parties whether they regarded the 
time as of the essence of tbe contract. 

[8] At the time when the defendant purchas- 
ed the properties, the plaintiff was in possession. 
He was the original owner of the properties. Ho 
was unwilling to surrender possession of this pro- 
perty to the defendant. Tbe defendant, therefore, 
agreed that he was prepared to sell the property to 
the plaintiff if be paid Rs. 2,000 with interest at Re. 
014.6 per cent, per month within three years. The 
interest at Re. 0-14-6 on Rs. 2,000 roughly cornea 
to about RS. 17-8-0 per month. The plaintiff, 
therefore, executed a rent note agreeing to pay 
RS. 17-8-0 per month. The intention, therefore, 
appears to be this that the defendant’s capital of 
Rs. 2,000 was to earn interest in tbe form of rent 
and the plaintiff was to remain in possession. As 
the defendant’s amount was earning interest, 
time could not have been of the essence of the 
contract* 
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[9] But it is urged by Mr. J. C. Shah, the 
learned counsel for the appellant, that in this 
agreement there is an express condition that if 
the plaintiff failed to pay Rs. 2,000 with interest 
within three years, the defendant would be at 
liberty to sell it to any one be liked and that the 
plaintiff would have no right in the property 
and that this case is not therefore affected by the 
ruling in Jamshed KJiodaram Irani v. Bur- 
jorji Dlumjibhai, 43 I. A. 26: (a. i. r. ( 2 ) 1915 
P. C. 83). In the Privy Council case, the respon- 
dent had agreed to sell to the appellant certain 
leasehold land for Rs. 85,000 of which Rs, 4.000 
were paid as earnest money. The agreement pro- 
vided that the balance should be paid on com- 
pletion which was to take place in two months 
and that if the appellant did not pay within the 
fixed time, he should forfeit the deposit and the 
respondent should be at liberty to re-sell the 
land. On Gth October 1911, when the appellant's 
reasonable requisitions as to title had not been 
complied with, the respondent purported to res- 
cind the contract and forfeit the deposit and yet 
though the agreement provided that in case the_ 
appellant failed to pay Rs. 81,000 within two 
months, the appellant would forfeit his security 
and the respondent would be at liberty to re-sell 
the land, their Lordships held that the contract 
did not make time of the essence of contract and 
that the appellant was entitled to specific per- 
formance. Their Lordships, after referring to the 
cases of Tilley v. Thomas^ (1867) 3 ch. 61 : (17 
L, T. 422) and Roberts v. Berry, (1853) 3 De. 
G. M. k G. 284 at p, 289 : (22 L. J. Ch. 398), 
observe (p. 82): 

“Their Lordships will add to the statement just 
quoted these observations. The special jurisdiction of 
equity to disregard the letter of the contract in ascer- 
taining what the parties to the contract are to be 
taken as baviog really and in substance intended as 
regards the time of Us performance may be excluded by 
any plainly expressed stipulation. But to have this 
efiect the language of the stipulation must show that 
the intention was to make the rights of the parties 
depend on the observance of the time limits prescribed 
in a fashion which is unmistakable. The language will 
have this efiect if it plainly excludes the notion that 
these time limits were of merely secondary importance 
in the bargain, and that to disregard them would be to 
disregard nothing that lay at its foundation. Prima 
facie, equity treats the importance of such time limits 
as being subordinate to the main purpose of the parties, 
and it will enjoin specific performance notwithstanding 
that from the point of view of a Court of law the con- 
tract has not been literally performed by the plaintiff 
as regards the time limit specified. This is merely an 
illustration of the general principle of disregarding the 
letter for the substance which Courts of Equity apply, 
when, for instance, they decree specific performance 
with compensation for a non-essential deficiency in 
subject-matter.'* 

Now, this case has been followed by our High 
Court in Kalu v. Narayan, 29 Bom. L. R. 56 : 
(A. I. R. (14) 1927 Bom. 111). The facts in that 


case are very similar to the facts in the present 
case. The defendants in that case had agreed to 
sell their lands to plaintififs and stipulated that 
the consideration money was to be paid after 
four years from the date of the agreement. At 
the same time, the plaintififs executed a rent 
note for a period of four years and continued in 
possession of the lands. After the expiry of the 
period, the defendant filed a posse^ory suit on 
the rent note and recovered possession and then 
the plaintififs sued for specific performance of 
the contract. There it was held that “under the 
circumstances, time was not of the essence of 
the contract.” Now in this case, as in our case, 
the plaintififs had first filed a suit for redemption 
of the mortgage, and w'hen that suit was dismis- 
sed, he filed the present suit (or specific per- 
formance of the agreement, and their Lordships 
observed (p, 58) : 


“It is quite true that the property in question 
originally belonged to the plaintiffs* father but it was 
sold to defendants' father in 1904 ; and as this contraot 
was entered into in 1917, it is difficult to treat it as 
connected with the sale of 1904, and as an agreement 
of re*purcbase. In fact, it is an independent transac- 
tion; It might have been induced by the consideration 
that originally the pi'operty belonged to the plaintiffs* 
father, but it cannot, on that account, be treated as 
connected in any way with the transaction of 1904. 
The contract in terms purports to be a contraot for the 
sale of immovable property and certain period is 
stated, after which the payment contemplated under 
the contract is to be made. Such a contract is not any 
the less an ordinary contract of sale simply because the 
intending purchaser was the original owner of the pro* 
perty some years ago. The contract in terms does not 
refer to the transaction of 1904. Treating it as an 
ordinary contract of sale, it seems to us that the lower 
appellate Court was right in holding that the observa- 
tions in Jamshed*s case, 43 I. A. 26: (A. 1. R. (2) 1915 
P. C. 83), which have been above referred to, would be 
applicable to such a contract.** 


It) may bo noted that in this case the plaintiff 
bad executed a rent note for a period of four 
years and continued in possession of the lands as 
tenants, and under the circumstances the Court 
came to the conclusion that the intention of the 


parties was that time was not of the essence of 
the contract. Now, applying these principles to 
the facts of our case, we hold that as the amount 
of the defendant was allowed to earn interest, 
the parties regarded that time was not of the 
essence of the contract. If that be so, the present 
suit, which has been filed within three years from 
the expiry of the period within which the 
amount was to be paid, is in time, and there is 
no reason why the agreement to sell should not 
be specifically enforced. 

[10] The learned trial Judge has passed a 
decree in favour of the plaintifif in these terms: 

'Tt is declared that plaintiff is entitled to recover 
possession of the property mentioned in the plaint 
after be pays in Court a sum of ffs. 2000 and interest 
on Rs. 2000 from 29th October 1934 to the date the 
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defendant got posseFsion by Civil Darkhast No. 884 of 
1939 in execution of the decree in Civil Suit No. 132 of 
1939 if the defendant expresses his intention in writing 
not to claim the amount of rent and mesne profits 
given to him by the aforesaid decree. The defendant, 
if he wants this relief, must make the election within 
two months from this date and inform the Court of it 
within that period.” 

Now, with regard to this latter part of the decree, 
it is contended by Mr. J. C. Shah that the defen- 
dant was the owner of the property and he was 
therefore entitled io recover the income of the 
property which was let to the plaintifl’, and in 
addition to this, as the plaintiff had agreed to 
pay interest on Es. 2000 at any time when he 
exercised the option within three years of pur- 
chasing the property, he is entitled both to the 
rent as well as interest on the property. But we 
lare not prepared to accept this contention. The 
real intention appears to be that the defendant 
was to be paid interest in the form of rent. The 
consideration for purchase was not to increase 
as time went on. Only interest on Rs. 2000 s\'a 3 
to be paid, and this interest took the form of the 
rent of the land which the plaintiff had taken 
under the rent note. We, therefore, hold that the 
defendant must be put to bis election. Either be 
should receive the interest on Rs. 2000 or he 
should be prepared to execute the decree which 
ho had obtained. We, therefore, confirm this part 
of the decree. 

[11] Then there are certain other observations 
made by the learned Judge with regard to the 
exact form of the decree. He says that as the 
sale deeds stand in the name of the defendant’s 
minor son Chandrakant, the defendants should 
obtain the consent of the minor for the sale of 
this property, and until that is done, be is not 
entitled to recover the amount paid by the plain, 
tiff in Court. We, however, think that this 
arrangement is not at all necessary, because the 
defendant has stated in his own evidence that 
be purchased the property in the name of his 
minor eon and that the money belonged to his 
wife. That means that he concedes that Chandra- 
kant was only a henamidar for him and further 
the defendant himself, as owner of the property, 
entered into the agreement with the plaintiff for 
the sale of the property and defendant in his 
own name took the rent note from the plaintiff. 
These circumstances shew that Chandrakant was 
only a henamidar for the defendant, and it is 
not necessary that the defendant should produce 
a consent of the minor in writing before he is 
entitled to withdraw the amount deposited by 
the plaintiff. 

[12] The result is that we aubstitute in place 
of the decree passed by the lower Court the 
decree in the following terms: (l)That it is declar- 
ed that the plaintiff is entitled to have the agree. 
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ment of sale dated 29th October, 1934, set out in 
Ex. 42 in the suit specifically enforced, and it 
is directed that the defendant do convey within 
two months from the date of receipt of record 
and proceedings in the lower Court the proper- 
ties mentioned in the said agreement to the 
plaintiff and put him in possession of the same. 
In case the defendant makes default, the plain- 
tiff' may get the conveyance executed through the 
Court and recover possession in execution. (2) That 
the plaintiff do deposit the sum of Rs, 2000 
with interest thereon in Court within one month 
of the receipt of the record by the trial Court if 
he has not already deposited the amount. (3) That 
the defendant will be entitled to interest on the 
said sum of Rs. 2000 at the rate agreed upon from 
29th October 1934 up to 23rd October 1940 on 
which date he recovered the possession of the 
whole property in execution of the decree in suit 
No. 132 of 1939 Any amount recovered by the 
defendant for rent in execution of the said decree 
to be set off against the amount of interest. The 
said amount shall be deposited by the plaintiff 
within one month of the receipt of the record by 
the trial Court. On such deposit being made, the 
decree for rent in suit Ko, 132 of 1939 shall be 
deemed to be satisfied. (4) That the defendant 
will pay the costs of the appeal to the plaintiff. 
The plaintiff is entitled to the costs of the suit. 
The order regarding the payment of the court-fee 
to Government as framed by the lower Court 
will stand. (5) In the event of the plaintiff’s failure 
to deposit the amount in Court as mentioned 
above, his suit shall stand dismissed with costs 
and there will be no order of costs in appeal. 

E.H. Order accordingly. 

A. I. R. (36) 1949 Bombay 197 [G. N. 57.] 
Chagla C. J. and Biiagwati J. 

M ulcJiand Kundanmal Jagtiani — Plants 
tiff V, liarnan Iliralal Shah — Defendant. 

O. 0. J. Suit No. 1859 of 1948, and Misc. Application 
No, 231 of 1938, Decided on 2od September 1948, 

(a) Government of India Act (1935), S. ICO — 
Whether there is encroachment of legislation in 
forbidden field - Pith and substance of legislation 
has to be considered - What is pith and substance 

argument, considered -Interpretation of statutes 

Ultra vires — Pith and substance. 

In order to gee whether a particular legislation has 
encroached upon the forbidden field, the Court must 
look at the true nature and the effect of the legislation. 

It must consider its Fcope and ambit, it must consider 
its true aspect from the point of view of the Legislature 
and must come to the conclusion what is the legislation 
about. It must not bo misled by mere technicalities or 
by legal phraseology which may conceal the true intent 
of the Legislature, but must fairly arrive at a conclusion 
as to what is the true nature and character of tho 
legislation which it is considering. In other words tho 
Court must consider the pith and substance of tho 
legislation. [Para 5] 
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Although it is not always wise to oonstrue the Indian 
Constitution Act by analogy with the Canadian or the 
Australian Constitution Acts, even so both In the in- 
terpretation of the Canadian and the Australian Acts 
and in the Indian Act the pith and substance argument 
fully applies. When different subjects are mentioned in 
difierent lists subjects ace bound to overlap, and when 
they do overlap, what the Court must do is to find out 
what is the nature of the enactment in pith and sub- 
stance and in which list does it fall according to its true 
nature and character. A Provincial Act may encroach 
upon the Federal field, but what the Court must do is 
to determine the extent of that invasion and the Court 
must do so in order to find out whether in pith 
and substance the legisation really falls in the Provincial 
field. The mere fact that there is a trespass by the 
Provincial Legislature upon the Federal field does not 
necessarily make the Provincial legislation ultra vires. 
The extent and nature and character of the trespass 
must be considered, and if the Court finds that the 
trespass is such as to make the legislation -really a 
legislation which falls in one of the items in List 1 then 
alone the Court would say that the legislation is ultra 
vires. The Provincial Legislature may deal with a 
Federal subject if it is only an ancillary or incidental 
effect of the legislation, provided that in substance it is 
dealing with a Provincial subject. If, on the view of the 
statute as a whole, the substance of the legislation is 
within the express powers, then it is not invalidated if 
incidentally it affects matters which are outside the 
authorised field. The legislation must not under the 
guise of dealing with one matter in fact onoioaob upon 
the forbidden field : A. I. R. (34) 1947 P. 0. 60 ; A.I.R. 
(28) 1941 F C. 47 ; (1937) A, 0. 863 and A. I. R. (31) 
1944 F. 0. 18, Rel. on. [Paras 5, 7] 

Annotation : ('46 Man.) Government of India Act, 

8 100 N. 1. 

(b) Bombay City Civil Courts Act (XL [40] of 1948), 
Ss. 30 and 18 — Act is not ultra vires the Provincial 
Legislature to the extent that it confers jurisdiction 
on City Civil Court to receive, try and dispose of suits 
in respect of cheques, bills of exchange and promis- 
sory notes not exceeding Rs. 10,000 in value and to 
extent that it takes away jurisdiction of High Court 
to try such suits — Act sets up additional City Civil 
Court for greater Bombay — Court is not a Special 
Court — Act deals with administration of justice 
and is covered by item 1 of List II, Sch. VII, Gov- 
ernment of India Act — Act does not deal with 
matters falling under item 28 of List I — City 
Civil Court trying suit on promissory notes — There 
is no invasion of Federal field — No express juris- 
diction to try such suit is conferred — Invasion is 
incidental and ancillary — Government of India 
Act (1935), S. 100, Sch. VII, List I entry 28, List II 
Entries 1 aud 2. 

The Act is inteaded for the purpose of setting up an 
additional civil Court for greater Bombay to try the eolt 
in matters up to Bs. 10,000. It is not a Court of special 
jurisidiction. No special jurisdiction is conferred upon 
it, and with regard to subject-matter it is competent to 
try all civil suits excepting certain matters. It cannot 
be said of this piece of legislation that it confers jurisdic- 
tion and powers upon tbe City Court to deal with cases 
falling under item 28 (cheques etc.) of List I. If, 
therefore, the Act deals with administration of justice 
and constitutes a Court for that purpose and confers 
ordinary civil jurisdiction upon it, the legislation 
clearly falls within the legislative competence of the 
Provincial Legislature and is covered by item I of 
List II of Sch. 7. Item -1 having given the general 
power to the Provincial Legislature with regard to 
all matters of administration of justice and with regard 
to the oonsUtutioD and organisation of all Courts, 
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further gives the power to tba Legislature to confer 
special jurisdiotioD, if needs be, and special power, 
if needs be, to these Courts with regard to any 
of the items mentioned in List 11. It is impossible to 
read item 2 as curtailing and restricting the very wide 
powers with regard to administration of justice given to 
the Provincial Legislature under item 1. Item 1 is not 
limited and conditioned by item 2 and it cannot be con- 
tended that the only power that the Provincial Legis- 
lature has is to create Courts, and to ooofer upon them 
only such jurisdiction as relates to items comprised in 
List II. Each Item in List II is an independent item, 
supplementary of each other, and not limited by each 
other in any way. To say that because the City Civil Court 
will be trying suits on promissory notes, therefore there 
is an invasion of the Federal field and jurisdiction has 
been conferred by the Provincial Legidature upon the 
Court to try suits on promissory notes, is taking an 
erroneous view of tbe Act. Assuming that there has 
been an invasion of the Federal field to the extent that 
a new Court which has been set up has been clothed 
with tbe power of trying suits on promissory notes, that 
invasion is purely incidental or ancillary. If the Pro- 
vincial Legislature has ventured at all to trespass upon 
the Federal field, that trespass is of the most minor and 
immaterial character, and when one considers the 
nature of that trespass, if anything, the foot is emphas- 
ised that what the Legislature was doing in substonce 
was legislating in a matter which is exclusively within 
its own sphere and not within the sphere of tbe Federal 
Legislature. It cannot for a moment be suggested th%t 
by any guise or contrivance the Provincial Legislature 
has attempted to do what it had no power to do and 
what^only the Federal Legislature had the power. If the 
legislation falls within item 1 of List II, then not only 
would the Provincial Legislature have the power of con- 
ferring jurisdiction in all matters up to Rs. 10,000 on 
tbe City Civil Court, but it would equally have the 
power to deprive the High Court of that same jurisdic- 
tion. The Provincial Legislature had power to confer 
upon the civil Court the jurisdiction to entertain and 
try suits in respect of negotiable instiuments of the 
value of and below Rs. 10,000 and therefore the impugn- 
ed Act is intra vires of the Provincial Legislature. 

[Paras 8, 8a, 9] 

Annotation : (*46.Man ) Government of India Act, 
Sch. VII List I. Entry 28 N. 1; List II, Entry 1 N. 1. 

(c) Government of India Act (1935), Sch, VII, 
List II, Entries 1 and 2 ^ Entry 1 is not limited or 
conditioned by Entry 2, to entries mentioned in 
List II — Entry 2 does not curtail or restrict very 
wide power with regard to administration of justice 
given to Provincial Legislature under Entry 1. 

[Para 8] 
(See Pt. b). 

Q. N, Joshi, Murzhan J. Mistree and N. A. 

Palkhitvala — for Plaintiff. ,, ■ 

j[f, p, Amin Advocate Oenenal and AI. m. Desai — 

for the Province of Bombay. 

S. T, Desai and P. J. Ka'padia—iot Defendant. 

Murzhan J. Mistree and N. A. Palhhiwala — 

for Petitioner, 

Chagla C. J. — The plaintiff filed a suit on 
2nd July 1948, on two promissory notes, A plaint 
was also prepared in respect of a suit on a promis- 
sory note on 27th August 1948, and an applica- 
tion was made to take that suit on the file of 
this Court, and the question that arises both in 
the suit and in the application is whether this 
Court has jurisdiction to try these two suits, and 
the question of jurisdiction can only be deter- 
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mined by considering whether a recent piece of 
legislation passed by the Provincial Legislature 
is intra vires with regard to certain of its pro. 
visions, 

[2] Bombay Act xii [40] of 1948, an Act to 
establish an additional City Civil Court for Greater 
Bombay, received the assent of the Governor 
General on 10th May 1948, and the Act came into 
force on 16th August 1948. The material provi- 
sions of the Act are that it sets up an additional 
Civil Court for the Greater Bombay for the 
trying of all suits of a civil nature not exceeding 
Ka, 10,000 in value and arising within the Great- 
er Bombay. In 8. 3 of the Act, certain kinds of 
suits are excluded from the purview of this new 
Court, but we are not concerned with those 
excepted suits. Section 12 bars the jurisdiction 
of this Court in all those suits which are made 
cognizable by the City Civil Court. Therefore, the 
position is that whereas before the passing of 
this Act the High Court had jurisdiction to try 
all suits from Rs. 1,000 upwards on its original 
side, now suits up to the value of Rs. 10,000 
would be solely triable by the City Civil Court. 
Section 18 provides for the transfer of suits 
pending in the High Court, and the effect of that 
section is that all suits, which were pending in 
this Court in which issues had not been settled 
or evidence had not been recorded on or before 
the date of the coming into force of the Act, 
were to be transferred to the new CJourt which 
was established. 

[3] Now, the contention, very briefly put, of 
the plaintiff and the petitioner before us, is that 
it is not within the legislative competence of the 
Provincial Legislature to invest this new Court 
with the jurisdiction to try suits on promissory 
notes, nor is it within the legislative competence 
of the Provincial Legislature to deprive the High 
Court of its jurisdiction to try suits on promis- 
sory notes below the value of Rs. 10, COO. In order 
to fully understand and appreciate this conten- 
tion it is necessary to look at the scheme of the 
Government of India Act, The scheme of the 
Constitutional Act has been considered over and 
over again both by the Federal Court and by 
the Privy Council, and I do not think it will be 
right on my part to repeat and reiterate what 
have now come to be regarded as truisms in the 
interpretation of the Constitutional Act. The 
basic and fundamental idea underlying the Gov- 
ernment of India Act is the creation of a Fede- 
ration, and as is well known, Federation means 
distribution of powers, and the scheme adopted 
in the Government of India Act is that legisla- 
tive' power is distributed between the Centre and 
the Provinces and the distribution is brought 
about in this way. Three Lists are prepared ; 
List I which deals with subjects over which the 
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Centre alone has the legislative competence; 
List III which is the Concurrent List with regard 
to which both the Centre and the Provinces can 
legislate; and List II which is a purely Provin- 
cial List in regard to which only the Provincial 
Legislature can legislate. Section 100 deals with 
these Lists and the scheme of s. 100 also is fairly 
clear. It, as it were, lays down a hierarchy of 
these Lists, It gives priority to the different 
Lists and it provides that the dominant List 
shall be the Federal Legislative List; next comes 
the Concurrent Legislative List; and finally 
comes the Provincial Legislative List. It is also 
now a well.recognised canon of construction that 
as far as possible attempt should be made to 
reconcile different items in different Lists so as 
to avoid a conflict and overlapping and also that 
full effect must be given to each item in each of 
the Lists. 

[ 4 ] Now, turning to these Lists, Mr. Joshi has 
argued that these Lists display a peculiar feature 
in our Constitution, that whereas the distribution 
of legistative and executive power is carried out, 
as is ordinarily carried out in most Federal 
Constitutions, by dividing the subjects between the 
Federation and the Provinces, with regard to 
the distribution of judicial power the scheme 
presents certain novel features. The administra- 
tion of justice is made a Provincial subject. It 
falls under List ii, item 1 , and the constitution 
and organisation of all Courts are also within 
the legislative competence of the Province. But 
Mr. Joehi contends that as far ns the jurisdiction 
of the Courts set up by the Provinces is concer- 
ned, that is distributed between the Province and 
the Federation. Before the passing of the Act of 
1936 India was governed by a unitary constitu- 
tion and therefore the question of distribution 
of powers did not arise, and so by s. 223 of the 
Act the jurisdiction of existing High Courts has 
been saved. But according to Mr. Joshi, with 
regard to the future the Courts in India can only 
derive their power and their jurisdiction with 
regard to different subjects according as those 
subjects are Federal subjects or Provincial sub- 
jects or fall in the Concurrent List. It is pointed 
out to us that in List I, the Federal List, item 63 
provides with regard to jurisdiction and powers 
of all Courts, except the Federal Court, with res- 
pect to any of the matters in this List and, to 
such extent as is expressly authorised by part 9 
of this Act, the enlargement of the appellate 
jurisdiction of the Federal Court, and the con- 
ferring thereon of supplemental powers. Therefore 
item 63 confers upon the Federal Legislature the 
sole power of the conferring jurisdiction and 
power upon all Courts with respect to each one 
of the items that figure in List I, Mr, Joshi says 
that that power cannot be encroached upon by 
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the Provincial Legislature. That establishes the 
paramountcy of the Federation, and although 
the Provinces noay set up new Courts, the Fede- 
ral Legislature alone can confer jurisdiction upon 
those Courts with regard to the items enumera- 
ted in List I. Then we turn to List ii, which is 
the Provincial List, and there too we have a 
similar provision, being item 2, which states : 
“Jurisdiction and powers of all Courts except the 
Federal Court, with respect to any of the matters 
in this list,” and says Mr. Joshi that under this 
power the Provincial Legislature can confer 
jurisdiction and that Legislature alone can confer 
jurisdiction upon the Courts set up by the Pro- 
vince with regard to matters enumerated in 
List II. And in the Concurrent List wq have 
item 15 which also speaks of jurisdiction and 
powers of all Courts with respect to any of the 
matters in tuis list, and here both the Province 
and the Federation can confer jurisdiction and 
ix)wer upon the Courts, Mr. Joshi and also 
Mr. Mistree therefore argue that inasmuch as 
promissory notes is item 28 in List I, it is only 
the Federal Legislature that can confer jurisdic- 
tion upon the City Civil Court to hear and dispose 
of suits on promissory notes, and it is also only 
the Federal Court that can deprive the High 
Court of its jurisdiction to hear suits on promis- 
sory notes. 

[5] Now, in order to determine whether the 
impugned legislation falls within List I and 
therefore ultra vires of the Provincial Legisla- 
ture, we have to consider what the nature of the 
legislation is. It is entirely fallacious to argue, 
as was sought to be argued at one stage, that 
the well-known argument of pith and substance 
does not apply to the case before us. The pith 
and substance argument really amounts to this. 
The Court must look at the true nature rfnd 
effect of the legislation which it is considering. 
It must consider its scope and ambit, it must 
consider its true aspect from the point of view 
of the Legislature and must come to the conclu- 
sion what is the legislation about. It must not be 
misled by mere technicalities or by legal phra- 
seology which may conceal the true intent of the 
Legislature, but must fairly arrive at a conclu- 
sion as to what is the true nature and character 
of the legislation which it is considering. The 
Privy Council in a very recent case has very 
clearly enunciated this principle. The decision is 
to be found in Brafnlla Kumar Mnkherjee v. 
Ba7ik of Commerce Ltd,, Khuhia, 74 I. a. 23 : 
(a I.B. (34) 1947 PC, CO). The judgment was deliver; 
ed by Lord Porter, and it would indeed be audacity 
of the highest order for me to try and improve 
upon what has been so lucidly and succinctly 
stated by Lord Porter as the true principles 
which should go'^ern the consideration of whether 


a particular piece of legislation is ultra vires 
or not, Reading the Privy Council case I find 
certain principles that emerge which I will 
briefly state. The first is that although it is not 
always wise to construe the Indian Constitution 
Act by analogy with the Canadian or the 
Australian Constitution Acts, even so both in the 
interpretation of the Canadian and the Australian 
Acts and in the Indian Act the pith and sub- 
stance argument fully applies. The second prin. 
ciple that emerges is that when you have different 
subjects mentioned in different lists, subjects are 
bound to overlap, and when they do overlap, 
what the Court must do is to find out what isl 
the nature of the enactment in pith and subJ 
stance and in which List does it fall according 
to its true nature and character. The Privy 
Council also clearly asserts that a Provincial Act 
may encroach upon the Federal field, but what 
the Court must do is to determine the extent of 
that invasion and the Court must do so in order 
to find out whether in pith .and substance the 
legislation really falls in the Provincial field. The 
mere fact that there is a trespass by the Provin- 
cial Legislature upon the Federal field does noti 
necessarily make the Provincial legislation ultra 
vires. The extent and nature and character of 
the trespass must be considered, and if the Court 
finds that the trespass is such as to make the 
legislation rellay a legislation which falls in one 
of the items in List I, then alone the Court 
would say that the legislation is ultra vires. 
Finally, the main principle laid down in this 
case of the Privy Council is that the Provincial 
Legislature may deal with a Federal subject if it 
is only an ancillary or incidental effect of the 
legislation, provided that in substance it is deal- 
ing with a Provincial subject. 

[6] It is interesting to note what the facts 
were in the case which came before the Privy 
Council and in which these principles were en- 
unciated by their Lordships, The Act that was 
challenged was the Bengal Money, lenders Act 
of 1940, and one of the sections of that Act pro- 
vided that notwithstanding anything contained 
in any law for the time being in force, or in any 
agreement, no borrower shall be liable to pay 
after the commencement of this Act more than 
a limited sum in respect of principal and interest 
or more than a certain percentage of the sum 
advanced by way of interest, and the respondent 
before their Lordships filed the suit, from which 
the appeal arose, to recover loans and interest 
alleged to be due on promissory notes executed 
by the borrowers who were the appellants, and 
the contention before the Privy Council was that 
the Bengal Legislature in passing the Money- 
lenders Act, 1940, had encroached upon the 
Federal field inasmuch as they had passed legis* 
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lation which affected promiasory notes which fell 
in List I of Sch. 7. Their Lordships felt that three 
questions arose in order to determine whether 
the contention of the party challenging the legis- 
lation was sound, and these three questions were: 
(1) Does the Act in question deal in pith and 
substance with money lending? (2) If it does, is 
it valid though it incidentally trenches on mat- 
ters reserved for the Federal Legislature? (3) 
Once it is determined whether the pith and sub- 
stance is money lending, is the extent to which 
the Federal field is invaded a material matter? 
And their Lordships’ answer was that the Act 
dealt in pith and substance with money lending 
and therefore it was valid although it incident- 
ally trenched on matters reserved for the Federal 
Legislature, and finally that once it was deter- 
mined that the pith and substance was money- 
lending, the extent to which the Federal field was 
invaded was not a material consideration. In 
connection with the second queEtion, their Lord- 
ships cited with approval an observation of Sir 
Maurice GwyerC. J. in S^ihralimanyan Chet- 
tiar v, Muiiuswami Goundan, 1940 f.g. K. 188: 
(a. T. R. (28) 1941 l\ C. 17) (p. 20l): 

“It must inevitably happen from time to time that 
legislation, though purporting to deal with a subject in 
one list, touches also oa a fubject in another list, and 
the diflerent provisions of the enactment may be so 
closely intertwined that blind adherence to a strictly 
verbal interpretation would result in a large number of 
statutes being declared invalid because tho Legislature 
enacting them may appear to have legislated in a for- 
bidden sphere. Hence the rule which baa been evolved 
by the Judicial Committee whereby the impugned 
statute is examined to ascertain its 'pith and substance/ 
or its *true nature and character,’ for the purposes of 
determining whether it is legislation with reaped to 
matters in this list or in that.” 

Dealing with the same point theii* Lordships 
observed (p. 43): 

“Subjects must still overlap, and where they do the 
question must bo asked what in pith and substance is 
the effect of the enactment of which complaint is made, 
and in what list is its true nature and character to be 
found. If these questions could not be asked, much 
boneficont legislation would be stiffed at birth, and 
many o( the subjects entrusted to provincial Ugislation 
could never effectively be dealt with.'* 

With regard to the third question their Lord- 
ships stated that it was not neceseary to determine 
degrees of invasion, but to consider invasion 
from the point of view of deciding what the pith 
and substance of the impugned Act was, and 
they go on to say (p. 43 ): 

“Its provisions may advance so far into i'ederal 
territory as to show that its true nature is not concern- 
ed with provincial matters, but the question is not, has 
it trespassed more or less, but is the trespass, whatever 
it be, such as to show that the pith and substance of 
the imxjugned Act is not money-lending but promissory 
notes or banking? Once that question Is determined the 
Act falls on one or the other side of the line and can be 
seen as valid or invalid according to its true content.” 


And their Lordships furyior emphasised that 
the view that they had just been expressing 
places the precedence accorded to the three Lists 
in its proper perspective. 

[7] Lord Atkin in a passage, which has come 
to be regarded as a locus classicus, also defined 
what the pith and substance argument l eally is 
and that is in Gallagher v. Lynn, (1937) A. c. 
863 : (1937-3 ALL K. IL 59S) and the passage is 
at p. S70: 

‘‘If, on the view of Urn statute a? a whole, .you find 
that the substance of the legislation i^ wuLiio tho 
express powers, then it is not invalidated if inc’.denUlly 
it affects matters which are outside the aiithoriEfed held. 
The legislation must not under tho guiao of dealiog| 
with one matter in fact encroach upon ibe xorbiddeuj 
field.” 

And the Federal Court in Bank of Coiamerce 
Ltd. V. Aviidya Krishna Basu : Bank of 
Commerce Ltd. v. Bjojo Lai Mitra, 1944 
F. C. R. 126 at pp. 139, 140 : (A. I. H. (Jl) 1944 
F. o. is), have also considered what must he the 
true approach to legislation which is challenged 
as being beyond the competence of a particular 
legislative authority, and the Chief Justice of India 
Sir Patrick Spensr quotes with approval from 
Lefroy’s Treatise on Candian Constitutional law. 
Lefroy Eays that: 

‘Tt seems quite possible that a particular Act, regard- 
ed from ono aspect, might be in/ra vires of a I’rovincial 
Legislature, aud yet, regarded from another aspect, might 
be also intra vires of the Dominion Parliament. In other 
words, what is proxierly to be called the subject matter 
of an Act may depend upon what is the true aspect of 
the Act.” 

And the learned author goes on to define what 
aspect means and sa>s; 

“The cutes which illustrate this principle show, by 
‘aspect’ here must be understood the aspect or point of 
view of the legislator in legislating, the object, purpose 
and scope of the legislation. The word is used sub- 
jectively of the legislator rather than objectively of the 
matter legislated upon.” 

[8] Armed with these tests let us look ;it the 
legislation which is being challenged and let us 
try and determine what is its pith and substance, 
its true nature and character, its scope and 
ambit. As its very preamble shows, the Act is in- 
tended for the purpose of setting up an addi- 
tional civil Couit for Greater Bombay. The 
Legislature has created a Court of a lower grade 
than the High Court for certain suits of a certain 
pecuniary value. The Legislature has taken the 
view — rightly or WTongly is immateiial — that 
litigation of a certain value should not be dualt 
with by the High Court on its Original Side, 
but should be dealt with by a special civil Courn 
which is established by the Legislature. It is; 
important to note that this Court is not a special. 
Court in any sense of the term. It is a civil] 
Court like any of the several Courts existing in! 
the Province of Bombay. No special jurisdiction 

I 
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jis conferred upon it, and with regard to subject- 
'matter it is competent to try all civil suits 
.excepting certain matters where the jurisdiction 
jof the High Court is continued, like the Admi- 
jralty, Matrimonial, Testamentary and Insol- 
jvency jurisdiction. It is difficult to understand 
jhow it can be said of this piece of legislation 
jthat it confers jurisdiction and power upon the 
jCity civil Court to deal with cases falling under 
jitom 28 of List I. If, therefore, the Act deals 
Iwith administration of justice and constitutes a 
jCourt^ for that purpose and confers ordinary 
civil jurisdiction upon it, in my opinion, the 
i legislation clearly falls within the legislative 
.competence of the Provincial Legislature and is 
covered by Item i of List II of scb. 7. That 
itern expressly confers upon the Provincial 
Legislature the power to legislate with regard 
to the administration of justice and the constitu- 
tion and organisation of all Courts except the 
3' ederal Court, It is difficult to imagine how a 
Court can bo constituted without any jurisdic- 
tion, and if Parliament has made the admini- 
stration of justice exclusiyely a Provincial 
subject and has conferred exclusively upon the 
Provincial Legislature the power to constitute 
and organise all Courts, it must follow that the 
power is given to the Provincial Legislature to 
confer the ordinary civil jurisdiction upon the 
Courts to carry on with their work. Item 2 of 
List II deals with jurisdiction and power of all 
Courts except the Federal Court with respect 
to any of the matters in this List, and Mr, 
Mistree's argument is that Item 1 is limited and 
conditioned by Item 2 and what he contends is 
.that the only pow^r that the Provincial Legis- 
ilature has is undoubtedly to create Courts, but 
^to confer upon them only such jurisdiction as 
[relates to items comprised in List ll. I am 
;unablo to accept that contention or that inter, 
ipretation of List II in Sch. 7. Each item in 
jijist II is an independent item, supplementary 
jof each other, and not limited by each other in 
’any way. Item 1 having given the general power 
ito the Provincial Legislature with regard to all 
'matters of administration of justice and with 
jregard to the constitution and organisation of 
all Courts, further gives the power to the Legis- 
lature to confer special jurisdiction, if needs be, 
and special power, if needs be, to these Courts 
with regard to any of the items mentioned in 
List II. It is impossible to read item 2 as cur- 
tailing and restricting the very wide power with 
regard to administration of justice given to the 
Provincial Legislature under item l. Similarly 
in List I the Federal Legislature has been given 
the power under item 53 to confer jurisdiction 
and power upon any Court with regard to 
matters falling under any of the items in that 


List, and, therefore, it would be competent to 
the Federal Legislature to confer any special 
jurisdiction or power which it thought proper 
upon any Court with regard to suits on promis- 
sory notes or matters arising under the Negoti- 
able Instruments Act. The conferment of such 
special jurisdiction and powers with regard to 
negotiable instruments would be solely and en- 
tirely within the competence of the Federal 
Legislature. To say that because the City Civil 
Court will be trying suits on promissory notes, 
therefore, there is an invasion of the Federal 
field and jurisdiction has been conferred by the 
Provincial Legislature upon the Court to try suits; 
on promissory notes, is, to my mind, taking anj 
erroneous view of the impugned legislation. It| 
was not the point of view of the Legislature at 
all that any jurisdiction should be conferred 
upon the City Civil Court with regard to pro- 
missory notes. Assuming that there has been an 
invasion of the Federal field to the extent that 
a new Court which has been set up has been 
clothed with the power of trying suits on pro- 
missory notes, in my opinion, that invasion is 
purely incidental or ancillary. If the Provincial 
Legislature has ventured at all to trespass upon, 
the Federal field, that trespass is of the most! 
minor and immaterial character, and when one* 
considers the nature of that trespass, if anything,; 
the fact is emphasised that what the Legislature' 
was doing in substance was legislating in a, 
matter which is exclusively within its own* 
sphere and not within the sphere of the Fede-* 
ral Legislature. In this case it cannot for a^ 
moment be suggested that by any guise or con-' 
trivance the Provincial Legislature has attempt- 1 
ed to do what it had no power to do and what’ 
only the Federal Legislature had the power.* 
Nothing could have been farther from the minds* 
and thoughts of the distinguished Legislators 
who were responsible for this legislation, than 
the thought of negotiable instruments and pro- 
missory notes. 

[8a] Mr. Mistree has also argued that if this 
interpretation was placed upon item 1 of List li 
of sch. 7, Item 63 of List I would be rendered 
completely nugatory. Mr. Mistree says that the 
Provincial Legislature would be able to confer 
jurisdiction on the new Court set up with regard 
to all matters which may fall within the Federal 
field. I do not think that the argument is really 
sound because, as I have already pointed out, 
item 63 deals with the special jurisdiction and 
powers with regard to certain specified matters 
which the Federal Legislature has the power of 
conferring upon all Courts in the Dominion. 
That power is by no means taken away by the 
Provincial Legislature acting patently within 
its own sphere under Item 1 of List II and oreat- 
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ing a Court for the adtuimstration of justice 
and conferring upon that Court, not any special 
powers, not any special jurisdiction, but jurisdic- 
tion which every civil Court in the Province 
has under the Civil Procedure Code. This appre- 
hension of the Provincial Legislature stealthily 
taking away the ‘powers of the Federal Legisla- 
ture, I am afraid, is based on a misunderstand- 
ing and misappreciation of the real effect and 
content of item 63 of List I of Ech. 7. It is not 
disputed either by Mr. Joshi or by Mr, Mistree 
that if the legislation falls within item 1 of 
List II, then not only would the Provincial 
Legislature have the power of conferring juris- 
diction in all matters up to Es. 10, COO on the 
City Civil Court, but it would equally have the 
power to deprive the High Court of that same 
•jurisdiction. 

[9] In my opinion, therefore, the Provincial 
Legislature had power to confer upon the City 
Civil Court the jurisdiction to entertain and try 
suits in respect of negotiable instruments of the 
value of and below Es. 10,000 and that the im- 
pugnod Act is inira vires of the Provincial 
Legislature. Therefore this Court would have 
no jurisdiction to try the Suit No, 1859 of 1948 
and that suit must stand transferred to the City 
Civil Court under 8. 18 (l) of the Act. 

[10] With regard to the Petition No. 231 of 
1948, as we cannot accede to that petition, the 
suit cannot be taken on the file of this Court, 
because after the coming into force of the Act 
on 16th August 1948, that suit can only be tried 
by the City Civil Court as its value is under 
R3. 10,000. 

[11] Bhagwati J, — The question that arises 
for our determination is whether this Court has 
jurisdiction to receive, try and dispose of the 
suits in respect of promissory notes not exceed- 
ing Rs. 10,000 in value. Suit no. 1859 of 1048 
was filed on 2nd July 1948. The Bombay Act 
XL [40] of 1948 was passed by the Bombay Legis- 
lature and received the assent of the Governor 
General on loth May 1948. It came into force 
by a notification in the official Gazette by the 
Provincial Government from ICth August 1948, 
and on the Act coming into force a notice was 
put up by the Prothonotary to the effect that 
the suit would be transferred to the City Civil 
Court, A precipe was thereupon filed by the 
plaintiff's attorneys contesting this position and 
contending that this Court had jurisdiction to 
try and dispose of the suit On 27fch August 1948, 
another plaint w^as sought to be presented in 
respect of a suit on a promissory note of a 
value not exceeding es. lo.ooo and that was 
rejected by the Prothonotary, A petition was 
thereupon filed, which is Petition No. 231 of 1948, 
asking that the plaint be taken on file on the 
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ground that this Court has jurisdiction to receive, 
try and dispose of thit suit. It is on these precipe 
and the petition that the issue as to jurisdiction 
of this Court has come to bo tried before us. 

[12] The provisions of the Bombay Act XL [40] 
of 1948, hereinafter referred to as the impugned 
Act, which are relevant for the purpose of the 
determination of this issue, may be referred to 
in short. The Act has been enacted by the Pro- 
vincial Legislature to establish an additional 
civil Court for Greater Bombay. Section 3 of 
the Act enables the Provincial Government to 
establish for the Greater Bombay a Court to 
be called the Bombay City Civil Court, and it 
enacts that "notwithstanding anything contained 
in any law, such Court shall have jurisdiction 
to receive, try and dispose of all suits and other 
proceedings of a civil nature not exceeding ten 
thousand rupees in value, and arising within the 
Greater Bombay,’* except for certain exceptions 
which are not relevant in these proceedings, 
Section 4 empowers the Provincial Government 
by notification in the official Gazette, to invest 
the City civil Court with jurisdiction to receive, 
try and dispose of all suits and other proceed- 
ings of a civil nature arising within the Greater 
Bombay and of such value not exceeding twenty- 
five thousand rupees as may be specified therein. 
Section 12 of the Act says that "notwithstanding 
anything contained in any law, the High Court 
shall not have jurisdiction to try suits and pro- 
ceedings cognizable by the city Court: Provided 
that the High Court may, for any special reason, 
and at any stage remove for trial by itself any 
suit or proceeding from the city Court." And 
8, 18 (l) of the Act provides for a transfer of all 
suits and proceedings cognizable by the city 
Court and pending in the High Court, in which 
issues have not been settled or evidence has not 
been recorded on or before the date of the 
coming into force of this Act, to the city Court. 
These are the relevant provisions of the im- 
pugned Act on which the questions to be deter- 
mined by us arise. These questions may be stated 
as under : First, whether the Bombay City Civil 
Court Act of 1948, to the extent that it confers 
jurisdiction on the Bombay City Civil Court to 
receive, try and dispose of suits in respect of 
cheques, bills of exchange, promissory notes and 
other like instruments not exceeding Rs. 10,000 
in value is ultra vires the Provincial Legis- 
lature. Issue 2, which is a cognate issue based 
on S. 12 of the impugned Act, is whether the 
Bombay City Civil Court Act of 1948. to the 
extent that it takes away the jurisdiction of the 
High Court to receive, try and dispose of suits 
in respect of cheques, bills of exchange, pro- 
missory notes and other like instruments not 
exceeding Rs. 10,000 in value is ultra vires the 
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Provincial Legislature. A determination of these 
two issues will result in the determination of 
the issue as to jurisdiction which has been 
referred to us, 

tl3] In order to appreciate the rival conten- 
tions which have been urged before us, it is neces- 
sary to set out a few provisions of the Govern- 
ment of India Act, 1935, with the various amend- 
ments, adaptations and modifications from time to 
time ending with the Indian Provisional Consti- 
tution (Amendment) Order, 1947, hereinafter re. 
ferred to as the Constitution Act. Part V, Consti- 
tution Act, deals with the legislative powers, and 
chap. I thereof deals with distribution of powers 
between the Dominion and the Provincial Legis- 
latures. Section 100 sets out the three lists which 
are annexed to Sch. 7 to the Act, which are res- 
pectively called the Federal Legislative List, 
the Concurrent Legislative List, and the Pro- 
vincial Legislative List. It is enacted that so 
far as the Federal Legislative List is concerned, 
which is List I to Sch. 7 to the Act, the Domi- 
nion Legislature has, and the Provincial Legis- 
lature has not, power to make laws with respect 
to any of the matters enumerated therein. In 
respect of the Concurrent Legislative List, the 
Dominion Legislature, and, subject to the pre- 
ceding sub-section, the Provincial Legislature 
also, have power to make laws with respect to 
any of the matters enumerated therein. And, 
lastly, with regard to the Provincial Legislative 
List, the Provincial Legislature has, and the 
Dominion Legislature has not, power to make 
laws for a Province or any part thereof with 
respect to any of the matters enumerated therein. 
These are the lists which contain the distribution 
of powers between the Dominion and the Pro- 
vincial Legislatures. Going to the respective 
lists, there is one particular thing which has got 
to be 'observed, and it is this that in all the three 
lists we have got laid down as specific items 
jurisdiction and powers of the Court circum- 
scribed as they are by the terms of those parti, 
cular items. Item 53 of List I refers to the 
jurisdiction and powers of all Courts, except the 
Federal Court, with respect to any of the matters 
in this list and, to such extent as is expressly 
authorised by part lx of this Act, the enlarge- 
ment of the appellate jurisdiction of the Federal 
Court, and the conferring thereon of supple- 
mental powers. It may be incidentally noted 
that the matters in this list, viz., List 1, include 
item 28, viz., cheques, hills of exchange, promis- 
sory notes and other like instruments. Item 2 
of List II, which is the Provincial Legislative 
List, again refers to jurisdiction and powers of 
all Courts except the Federal Court, with res- 
pect to any of the matters in this list. Again, 
it may be noted that item 1 of this list refers to 
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the administration of justice, constitution and 
organisation of all Courts, except the Federal 
Court, and fees taken therein. Item 15 of List III, 
which is the Concurrent Legislative List, is an 
item with reference to jurisdiction and powers 
of all Courts, except the Federal Court, with 
respect to any of the matters in this list. And 
again it may be noted that item 4 in this list is 
Civil Procedure, including the law of limitation 
and all matters included in the Code of Civil 
Procedure at the date of the passing of this Act. 
These are the specific items which have been 
mentioned as items in relation to the jurisdic- 
tion and powers of all Courts in these three 
respective lists which have been incorporated in 
sch. 7 to the Act. One more provision of the 
Constitution Act which may be noted is con- 
tained in S. 223 thereof which refers to jurisdic- 
tion of existing High Courts, and it says that : 

‘‘Subject to the provisiona of this Part of this Act, 
to the provisions of any Order in Council made under 
this or any other Act nnd to the provisions of any Act 
of the appropriate Legislature enacted by virtue of 
powers conferred on that Legislature by this Act, the 
jurisdiction of, and the law administered in, any exist- 
ing High Court, and the respective powers of the judges 
thereof in relation to the administration of justice in 
the Court, including any power to make rules of Court 
and to regulate the sittings of the Court and of mem- 
bers thereof sitting alone or in division Courts, shall bo 
the same as immediately before the eEtabllehment of 
the Dominion.** 

These are the relevant provisions of the Consti- 
tution Act which will have to be considered in 
the later part of this judgment. 

[14] It has been contended on behalf of the 
plaintiff that by enacting S. 3 and S, 12 of the 
impugned Act, the Provincial Legislature en- 
croached upon the powers of the Dominion 
Legislature in regard to the enactment of the 
provisions as regards the jurisdiction and powers 
of all Courts in regard to item 28 of List I. It is 
urged that so far as the jurisdiction and powers 
of all Courts with regard to this item 28 of 
List I was concerned, any enactment in relation 
thereto or any amendment of existing powers 
which were vested in the High Court in relation 
thereto could only be made by the Dominion 
Legislature which only had legislative compe- 
tence in regard to the items contained in List I, 
and in so far as the Provincial Legislature 
sought to enact provisions as regard's the juris- 
diction and powers of all Courts in relation to 
this item 28 of List i, it trenched upon the 
powers of the Dominion Legislature and was 
not competent to do so. No doubt, so far as 
legislative competence is concerned, it i3 to be 
found within the four corners of S. 100, Consti- 
tution Act and the Lists which have been 
annexed to Sch. 7. If the Provincial Legisla-ture 
had purported to enact in terms any provision 
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■which would affect the jurisdiction and powers 
of all Courts in relation to item 28 of Hist I, it 
certainly was not within its competence to do 
90, and in so far as it purported to do so, it was 
certainly an encroachment upon the province of 
the Dominion Legislature. Legislative compe- 
tence has got to be determined with reference to 
these provisions of the Constitution Act; and 
separate items for making enactments with re- 
gard to the jurisdiction and powers of all Courts 
in relation to the various items of the several 
Lists have been specifically conferred by virtue 
of those Lists on the Dominion Legislature and 
the Provincial Legislatures in regard to items 
where each of those Legislatures has got ex- 
clusive xx)wers. It would follow, therefore, apart 
from the other considerations which I will ad- 
vert to later, that the Provincial Legislature 
had DO legislative competence to enact provisions 
with regard to the jurisdiction and powers of all 
Courts in relation to item 28 in List l. By S. 3 
of the impugned Act, the Provincial Legislature 
enacted that the new city civil Court which was 
established by it shall have jurisdiction to re- 
ceive, try and dispose of suits and other pro- 
ceedings of a civil nature not exceeding Ks. 10,000 
in value and arising within the Greater Bombay, 
which suits would also include suits based on 
cheques, bills of exchange, promissory notes and 
the like instruments which are comprised in 
item 28 of List I. It can be legitimately con- 
tended, as it has been done, that in enacting 
this provision in s. 3 of the impugned Act the 
Provincial Legislature trenched upon matters 
reserved for the Dominion Legislature. The 
same is the position when the Provincial Legis- 
lature enacted 8. 12 of the impugned Act which 
took away from the High Court the jurisdiction 
to try suits and proceedings cognizable by the 
City Civil Court. That provision was also not 
competent to the Provincil Legislature to enact 
becauso it was a provision with regard to the 
jurisdiction and powers of the civil Courts in 
relation to matters comprised in item 28 of List I. 
bpeaking for myself, I am of opinion that in 
enacting these provisions in ss. 3 and 12 of the 
impugned Act the Provincial Legislature did 
^rtainly trench upon matters reserved for the 
Dominion Legislature. No doubt, the administra- 
tion of justice and the constitution and organisa- 
tion of all Courts except the Federal Court and 
fees taken therein were within the exclusive pro- 
vince of the Provincial Legislature. It was also 
competent to the Provincial Legislature when 
establishing the City Civil Court to define its 
jurisdiction and powers, because it would not be 
possible to constitute a Court merely as a Court 
without enacting what the jurisdiction and powers 
of that Court should be. But while bringing 


into existence that Court and investing that 
Court with jurisdiction and powers it was, ac- 
cording to the strict letter of the law, not com- 
petent to the Provincial Legislature to trench 
on matters reserved for the Dominion Legisla- 
ture within List I, In my opinion, therefore, in 
enacting these provisions in Ss. 3 and 12 of the 
impugned Act the Provincial Legislature did 
trench on matters reserved for the Dominion 
Legislature. 

[15] The next point, however, to consider is, 
whether, even though in enacting these provi- 
sions the Provincial Legislature did trench on 


matters reserved for the Dominion Legislature, 
the provisions which have been enacted in this 
behalf by the Provincial Legislature are ultra 
vires the Provincial Legislature. It may be noted 
that the Provincial Legislature has not in terms 
purported to enact any provisions as regards the 
jurisdiction and powers of City Civil Court in 
relation to Item 23 of List. I, viz., cheques, bills of 
exchange, promissory notes and the instruments 
of like nature.lt has, no doubt, enacted provi- 
sions as regards the jurisdiction and powers to 
be exercised by the new City Civil Court which 


it has established and one has got to consider 
what are the consequences of enacting provisions 
of the nature which have been challenged as 
ultra vires the Provincial Legislature in the 
terms which have been incorporated in Ss, 3 and 
12 of the impugned Act. It is in this connection 
that the argument of pith and substance of the 
impugned legislation assumes particular impor- 
tance. In considering whether the impugned 
legislation is ultra vires, one has got to see 
what is the object, purpose and scope of the 
legislation, and one has also got to see what is 
the true nature and extent of the encroachment 
upon matters which may be reserved for the 
Dominion Legislature. lu regard to this argu- 
ment as regards the pith and substance, I can do 
no better than quote a passage from the judg- 
ment of the House of Lords in Gallagher v. Lynn 

(1937) A. C. 863; (1937-3 ALL E. R. 593) at p. 870: 

“These questions affecting limitation on the legisla- 
tive powers of subordinate parliaments or the distribu- 
tion of powers between parliaments in a federal system 
are now familiar, and I do not propose to cite the whole 
range of authority which has largely arisen in discussion 
or the powers of Canadian Parliaments. It is well 
established that you are to look at the ‘true nature and 
character of the legislation’ v. The Ou'cn 

(1882) 7 A C 829: (51 L._J. P. c. 77) ‘the pith and 
substance of the legislation . If on the view of the statute 
as a whole, you find that the substance of the leRisla- 
tion IS within the express powers, then it is not invali- 
dated If mcidenta ly it affects matters which are outside 
the authorized field. The legislation must not under 
theguise of dealing with one matter in fact encroach 

upon the forbidlen field,” 


The same observations are to be found in the 
recent judgment pronounced by their Lordships 
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of the Privy Council in Prajulla Kumar 
Mnkherjee v. Bank o f GommercSt Ltd^^K hulna, 
74 I. A. 23: (A. I. R, (34) 1947 P. O 60). The legis- 
lation which catne for consideration before their 
Lordships of the Privy Council there was the 
Bengal Money-lenders Act, 1940, and it was 
impugned on the ground that certain provisions 
therein contained trenched upon matters reserv- 
ed for the Ptderal Legislature in Items 28 and 
38 of List I. Their Lordships in connection with 
this matter framed three particular questions 
which the Court should address itself to before 
arriving at a conclusion whether the provisions 
of the impugned Act are ultra vires and adopt- 
ing the very same phraseology I also would ask 
myself the same three questions in connection 
with the impugned Act before us, viz., (l) Does 
the Act in question deal in pith and substance 
with the jurisdiction and powers of the City Civil 
Court ? (2) If it does, is it valid though it in- 
cidentally trenches on matters reserved for the 
Dominion Legislature in item 28 of List I ? (3) 
Once it is determined whether the pith and sub- 
stance is the enactment of jurisdiction and 
powers of the City Civil Court, is the extent to 
which the Dominion field is invaded a material 
matter? As regards the first question there is no 
doubt, on a consideration of items 1 and 2 of 
List II. that the impugned Act deals in pith and 
substance with the jurisdiction and powers of the 
City Civil Court. The main purpose of the en- 
actment of Bombay Act XL [40] of 1948 is the 
establishment of an additional civil Court for 
Greater Bombay. You cannot have the establish- 
ment of a Court in mere form or name, but you 
must have a Court which is newly established, 
as the one before us, clothed with jurisdiction 
and powers to receive, try and dispose of suits 
and proceedings. In enacting the jurisdiction 
and powers within the meaning of item 2 of 
List II the Bombay Legislature had full and 
exclusive authority to do so and it had not got to 
rely upon any other power except the one which 
is given to it in item 2 of List ll. The other pro- 
visions of the impugned Act make it clear that 
the only object, purpose and scope of this piece 
of legislation which was enacted by the Bombay 
Legislature was the establishment of the City 
Civil Court and the investing it with the juris- 
diction and powers to receive, try and dispose of 
all suits and other proceedings of a civil nature 
not exceeding Rs. lO.OCO in value and arising 
within the Greater Bombay. In my opinion, 
therefore, the pith and substance of this impugned 
Act was the jurisdiction and powers of the City 
Civil Court which was established by the Bombay 
Legislature acting within the scope of the powers 
which were vested in it by Item 1 of List II. As 
regards the second question, I need not say any- 
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thing more than what I have stated before that 
in the enactment of ss. 3 and 12 of the impugned 
Act the Bombay Legislature incidentally trenched 
on matters reserved for the Dominion Legislature, 
in so far as the suits and other proceedings of a 
civil nature not exceeding Rs. 10,000 in value 
and arising within Greater Bombay would also 
comprise within that category suits within that 
pecuniary limit in respect of or based on cheques, 
bills of exchange, promissory notes .and other 
instruments of like nature, 

[16] This leads me to a consideration of the 
third question which I have raised above, and 
that is, even though this sort of trenching on 
matters reserved for the Dominion Legislature 
is indulged in, is the extent to which the Dominion 
field is invaded a material matter so as to con- 
vert this piece of legislation into pith and sub- 
stance, a legislation in respect of juriediotion and 
powers of all Courts in relation to item 28 of 
List I. In that behalf it would be relevant to 
note the observations of their Lordships of the 
Privy Council. While discussing this aspect of 
the case their Lordships observed (p. 43) : 

“ , , . . the extent of the invasion by the provinoes 
into subjects enumerated in the Federal List has to be 
considered. No doubt it is an important matter, not, as 
their Lordships think, because the validity of an Act 
can be determined by discriminating between degrees of 
invasion, but for the purpose of determining what is 
the pith and substance of the impugned Act.’* 

The pith and substance of the impugned Act is 
not — again to state the proposition in terms of 
the question before us — the jurisdiction and 
powers of the Courts in relation to item 28 of 
List I but the jurisdiction and powers of the City 
Civil Court; “once that question is determined 
the Act falls on one or the other side of the line 
and can be seen as valid or invalid according to 
its true content.*' The further p^bservations of 
their Lordships of the Privy Council comprise 
the point of view which has got to be adopted in 
considering this aspect of the case. They observed 
(p. 44) : 

“Does the priority of the Federal legislature prevent 
the provincial legislature from dealing with any matter 
which may incidentally affect any item in its list, or in 
each case has one to consider what the substance of an 
Act is and, whatever its ancillary e0eot, attribute it to 
the appropriate list according to its true character In 
their Lordships* opinion the latter is the true view. 

This, with respect, is the true criterion for judging 
whether the provisions of the impugned Act fall 
within Item 2 of List II or within item 63 coupled 
with item 28 of List I. In my opinion, the pro- 
visions which have been enacted by the Provincial 
Legislature in Ss. 3 and 12 of the impugned Act 
have to be considered from this point of view 
and the substance of the impugned Act is to be 
considered with reference to the second proposi- 
tion which has been enunciated by their Lord. 
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Bhips of the Privy Council. The pith and substance 
of enactment ^vas the enactment of the jurisdic- 
tion and powers of the new City Civil Court 
which the Bombay Legislature had established, 
and in enacting that jurisdiction and powers it 
incidentally trenched upon Item 28 coupled with 
item 53 of List I, and the extent of such encroach- 
ment upon the province of the Dominion Legis- 
lature being immaterial it does not convert the 
impugned Act or the provisions thereof which 
have been mentioned above into being in pith 
and substance an enactment in connection with 
items 28 and 53 of List I. 

[17] Under the circumstances aforesaid, I 
answer the questions which have been mooted 
by me above in the negative. 

[18] The result will be that this Court has no 
jurisdiction to receive, try and dispose of suits 
and other proceedings of a civil nature not ex- 
ceeding Ks. 10,000 in value and arising out cf 
the Greater Bombay, even in respect of cheques, 
bills of exchange, promissory notes and instru- 
ments of a like nature. I therefore agree with 
the order proposed by my Lord the Chief Justice. 

[19] Per Curiam. — Certificate to appeal to 
the Federal Court under S. 205. 

R.G.I). Answer accordingly^ 
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Sen and Bavdekar JJ. 

Daitatraya Vtshwanath Sulakhe — Plaintiff 
— Appellayit v. Secretary of State for India 
and others — Defendants — Respondents* 

Second Appeals Nos. 401 and 451 oi 1944, Decided on 
9th October l947, from order of Dist. Judge, Sholapur, 
in Appeal No. 106 of 1941. 

Bombay Rent-free Estates Act (1852), Sch. B, 
R. 8, Proviso 5 and R. 10 — Lands given as kazi 
inams — Under sanad lands non-transferable and 
holder to remain loyal — Lands mortgaged by kazi 
— Government resuming lands from mortgagee for 
breach of conditions of sanad and restoring them 
to official kazi — Suit by mortgagee for possession 
— Government, held, had no power to resume lands 
by taking executive action — Suit held was not 
barred under S. 4. Bombay Revenue Jurisdiction 
Act— Bombay Revenue Jurisdiciion Act (1876), S. 4. 

The lands in suit were given as kazi inam lands by 
Autungzeb in 1670, In 1667 the holders mortgaged the 
lands In 1880 a sanad was granted to the family of 
the kazia by which the holders were to perform the 
uaual service to the community and to remain faithful 
to British Government. The watan was not to be trans- 
ferred. In 1930 the Government resumed the lands 
from the mortgagee for breaking the conditloua regard- 
ing loyalty and non-transferability and restored them 
to official kazis. The mortgagee brought a suit for pos- 
session and for recovery of Rs. 105 alleged to have been 
illegally recovered by the kazi, against the Secretary of 
State for India and the present kazi : 

Held that (1) Government had no power under the 
Act to frame any rules with reference to the resumption 
of lands given as emoluments of any hereditary office 
£ uch as kazi. No doubt if a giant was made subject to 


certain conditions and if the conditions wero broken, 
prima fade Government should have the right to have 
the grant terminated. But such right did not neces- 
sarily mean the power of terminating the grant by 
executive action. Hence the Government had no power 
to resume che lands in question : A. I. R. (11) 1924 
Bom, 273, Eel* on* [Para 3] 

(2) The suit was not barred by S. 4 (a), Bombay 
Revenue Jurisdiction Act, because it had not been 
shown that the lands were declared by the Provincial 
Government to bo held for service. If the order of the 
Government be 2 tlira vires that was a nullity and ol. 3 
would be no bar as it need not be set aside. As regards 
cl. (1), the claim of Rs. 106 was barred against the 
Government but not against tho kazi. The claim of 
possession was also against the kazi and not against the 
Government and hence there was no bar also under 
cl. (1) of S 4 (a) ; F. A. No. 47 of 1910, Eel* on ; Case 
law referred* [Paras 4 and 5] 

P. V, Kane — for Appellant, 

S. B. Jathar^ Asst. Government Pleader and P. S* 
Joshi — for Respondents 1 and 4, respectively. 

Sen J. — The plaintifif-appellant in the first 
o£ these two appeals brought a suit against res- 
pondent 1 (the Secretary of State for India in 
Council) and other defendants for a declaration 
in respect of, and for possession of, six hissas of 
land in three survey numbers, and for recovery’ 
of a sum of Rs. 105 alleged to have been illegally 
recovered by defendant 2. The plaintiffs-appeU 
lants in Second Appeal No. 461 of 1944 are defen- 
dants 3 and 4 in the first suit and are cousins of 
the plaintiff in the same suit. Their plaint" is 
similar to that of the appellant in Second Appeal 
NO. 401 of 1944. The two suits were tried together, 
and there is one judgment of each of the two 
lower Courts in respect of them. I shall refer in 
the following judgment, as the plaintiff and the 
defendants respectively, to the plaintiff and the 
defendants in the suit out of which Second Appeal 
NO. 401 of 1944 arises. The material facts are 
these. The lands in suit were given as kazi inam 
lands to the ancestors of defendants 2 and 5 to 18 
by the Emperor Aurungzeb in the year 1670. In 
1867, one of the lands was mortgaged to an ancestor 
of the plaintiff, and later on the other lands wero 
also similarly mortgaged. The mortgage deeds 
of the subsequent mortgages, however, are not 
forthcoming. There was an enquiry by the Inam 
Commission appointed under Act XI [ 11 ] of 1852 
to enquire into the present kazi inam ; and a 
sanad was granted to the family of the kazis in 
1880 . Therein it was declared that the lands in 
suit 

“shall bo continued, eo long aa village community may 
require the service, as the service emolument apper- 
taining to the office of qazi on the following conditiong. 
That is to say, that the holders thereof shall perform 
the usual service to the community and shall continue 
faithful subjects of the British Government, As this 
walan is held for the performance of service it cannot 
be transferred and so no nazarana will be levied.’* 

In 1914 certain members of the kazi family 
brought a suit against the members of the plain- 
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tiff’s family for redemption of the mortgage, but 
it was dismissed in 1916. In 1920, the question of 
the alienation of these lands was brought up 
before the District Deputy Collector, In the order 
that was passed, it was stated that the service to 
the community was still required and was being 
performed, and that the lands had been in the 
possession of one Mr. Sulakhe and his ancestors 
since 1870. As the alienation was old, it was 
directed that Mr. Dattatraya Vishwanath Sulakhe 
should pay the difference between the assessment 
and the judi every year to Ilahjoddin walad 
Amroddin, Qazi of Barsi, so long ag the qazi 
service was required and performed by him or 
his agent. It seems that in 1930 the plaintiff, who 
was a member of the Barsi Municipality, along 
with four other coancillore, tabled a motion in 
the municipality protesting against the Govern- 
ment’s action in arresting certain political leaders 
and stating that the municipality agreed with the 
non-co operation movement ; that proposal was 
carried. Two other resolutions were passed as 
regards the hoisting of the National Flag by the 
municipality. On this the Collector issued a notice 
to the x)laintiff asking him to show cause why 
the qazi inam lands in his possession should not 
be resumed as plaintiff had violated the condi- 
tions of the sanad. The Commissioner wrote to 
Government in 1930 proposing that the order 
made by the District Deputy Collector should bo 
revised, and that Sulakhe should be evicted from 
the lands, and that they should be restored to the 
officiating qazi. Thereupon Government passed 
a resolution that the kazi inam lands should be 
resurnei from Sulakhe and should be regranted 
to the kazis on the same terms as before. Accor- 
dingly possession of the suit lands was taken 
away from the plaintiff and they were restored 
to the officiating kazis. The plaintiff filed the 
present suit in 1931. The defence of Government 
(defendant l) was that the suit was barred under 
S. 4 (a), Revenue Jurisdiction Act, the Court 
having no jurisdiction to question the order of 
resumption passed by Government because the 
plaintiff had committed two breaches of the con- 
ditions of the sanad regarding loyalty and non- 
transferability. 

[2] The trial Court found that the Sulakhes 
were the owners of the lands in suit by adverse 
IX)9se33ion, that the condition about the non- 
transferability was broken, but that Government 
bad no power of resumption, and that the suit 
was barred by the Revenue Jurisdiction Act, 
S. 4 (a), cl. (l). Accordingly it dismissed the suit. 
On appeal to the District Court, the learned Dis- 
trict Judge has found that the claim against 
Government was barred under S, 4 (a), cl. (l), 
Revenue Jurisdiction Act, that against the other 
defendants there is no bar under the said Act, 


but that the order made by Government in 1930 
being an order in revision of the previous order 
of 1920 was intra vires^ just and proper; accord- 
ingly he has dismissed the appeal. 

[3] The sanad in this case, (Ex. 72), declaring 
that "the lands in suit shall be continued so long 
as village community may require the services,” 
etc,, seems to have been granted after proceed- 
ings had been held by the Inam Commission 
under Act XI [ll] of 1862. What was granted ap- 
pears to be the land and not the revenue, and 
three conditions appear in the sanad subject to 
which the lands were allowed to continue with 
the family of the kazis, namely, the performance 
of the kazi services, the holders continuing to be 
faithful subjects of the British Government, and 
non. transferability of the lands. It is not alleged 
that the kazi services have ceased to be perform- 
ed. The grounds on which the order of resump- 
tion was made in 1930 are that the plaintiff had 
ceased to be a faithful servant of the British 
Government, and that the condition as to the 
non- transferability had been broken. It may be 
disputed whether the conclusion of Government 
as to the plaintiff’s remaining a faithful subject 
to the British Government is correct. But if the 
transfer was not lawful, the plaintiff could 
hardly come within the definition of a holder as 
defined in S. 3, Land Revenue Code, for under 
the said definition a holder must be lawfully in 
possession of land. If the plaintiff was not a 
holder in this sense, it cannot be said that the 
condition of his remaining a faithful subject of 
British Government applied to him. There is, 
however, no doubt as to the last condition having 
been broken; and the question arises whether in 
the event of such a breach Government had any 
powers to resume the lands in suit. On this point 
we find the following passage in Joglekar’s Alie- 
nation Manual, ist Edn., at Para, 98A, p. 75: 

“No power is conferred by Act XI [11] of 1852 or 
Bombay Act II [2] of 1863 to make rules foe the 
resumption of these lands in Khandeah, Deocan and 
Southern Maratha Districts. No rent should be levied 
under the above rules in these Districts in respect of 
these lands in future and only the full assessment should 
be levied. The orders in G. B. Nos. 4250 dated 28th 
April 1908 and 8123 dated 10th August 1908 should be 
modified to this extent and the difference between the 
full assessment and judi should be p^id to the 
ofi5ciator,“ 

In Patdaya v. Secretary of State^ 25 Bom. 

D. B. 1160 ; (A. I. R. (11) 1924 Bom. 273), their 
Lordships were concerned with the question 
whether the order passed by the Collector in 
respect of a jangani inam, levying rent in excess 
of the full assessment authorized by Govern- 
ment, was ultra vires. The Collector bad there 
apparently acted under the rules framed in 1908 
for the resumption of lands. Those rules purpor- 
ted to have been framed under the powers 
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conferred by Act XI [ll] of 1852, sch. B, Rr. 8 and 
10 and by Bombay Act, vil [7] of 1863, s. 2, ol. (3), 
and other powers in this behalf. The only possible 
basis for the order made by the Collector in 
that case w^'as said to be afforded by those 
rules, no other statutory power having been refer- 
jredtoas justifying the order. Their Lordships 
iremarked that Government bad no power under 
,Act XI [11] of 1852 to frame any rules with 
i reference to the resumption of lands given as 
■emoluments of any hereditary office, such as 
kazis and village joshis. That conclusion appears 
to be based on an examination of R. 8 under 
I sch. B to the said Act, under which alone the 
joffice of a jangam, like the office of the kazi in 
'the present case, could be dealt wdth. Rule 8 
reads thus: 

“All lands authorizedly held by an official tenure 
which it is evident from local usage was meant to be 
hereditary, and has been so considered heretofore even 
though there be no sanads declaring it to be so, — for 
instance, inams which form the authorized emoluments 
of any hereditary oftlce, as of kazis, village joshis, etc , 
and are not merely personal, — are to be continued 
permanently.” 

It is under this rule that the present kazi inam 
appears to have been continued permanently. 
Proviso 5 to the said rule is as follows: 

‘‘The provisions of this rule are not in any way to 
apply to emoluments continued for service performed to 
the State, as the service watans of desais, sardesais, 
nadagudae, deehpandes, patels, kulkarnis, mhars, tala- 
varas, whose claims are to be disposed of according to 
the rules which are or may be established for the regu- 
lation of such holdings.” 

Rules contemplated by this proviso would be 
such as would deal witn the question of disposal 
of claims by the holders of service watans, such as 
deeais, sardesaia and others, and cannot therefore 
deal with the question of resumption of lands 
held by such persons as kazis, village joshis and 
others referred to in the main body of R. 8. 
Rule 10 in sch. B deals with the jagirs, saran- 
jams and other tenures for service to the Crown 
and tenures of a political nature; but obviously 
a kazi inam does not come within any of these 
descriptions. In contrast to these provisions of 
Act XI [11] of 1852 we have S. 2, cl. (3) of Bom- 
bay Act VII [?] of 1863. It reads as follows : 

* Lauds held for service ehall be lesumable or conti- 
nuable under auoh general rules aa the Provincial Gov- 
ernment may think proper, from time to time, to lay 
down.” 

It appears, therefore, that the resumption rules 
derive authority very largely, if not solely, from 
these provisions. Act vii [ 7 ] of 1863, however, 
speaks of those- parts of the Bombay Presidency 
which are nob subject to the operation of Act 
XI [ 11 ] of 1852. Act II [2] of 1863, which is 
intended to provide for the final and summary 
adjustment of unsettled claims to exemption from 
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the payment of the land revenue and to fix the 
conditions for the recognition of titles to such 
exemption with respect to succession and trans- 
fer in those districts of the Bombay Presidency 
to which the operation of Act XI [ll] of 1852 
extends, has no provision similar to s. 2, cl. (3) 
of Act VII of 1863. All that we have been able 
to find which appears relevant to this matter is 
a provision in S. G, cl. (2), and under which 
lands held wholly or partially exempt from land 
revenue, on passing to any person not an heir 
by actual descent from the person to whose heirs 
the land is declared heritable, or from a person 
who ’may establish bis title to such exemption, 
"shall forthwith become and be liable to pay- 
ment of annual land-revenue at the full assess- 
ment." This is similar to the provisions in sub- 
s. ( 3 ) of S. 43, Land Revenue Code, which is as 
follows : 

“Where land held free of assessment on condition 
of being used for any purpose is used at any time for 
any other purpose, it shall be liable for assessment.” 

Action on these provisions was taken by the 
Deputy Collector in 1920. No statutory authority 
other than those examined above and the rules 
of 1908 regarding resumption has been brought 
to our notice. The question, therefore, arises 
whether the District Judge was right in holding 
that the Government have the inherent power 
in such cases to resume the land. This point 
was raised in Patdaya w Secretary of State, 
25 BOm. L. R. 1160: (A. I, R. (ll) 1924 Bom. 273), 
and w’as thus dealt with (p. 1167) : 

“We do not think that unless the powers could be 
referred to any statutory provision, or any rule which 
has the force of law, it could be assumed that the 
Collector would have the power of disturbing the pos- 
session of any third parties who may have acquired 
rights in respect of such lands under the operation of 
law, as, for example, by adverse possession. Where a 
third party is found in possession of such lands, either 
the party interested must sue him for possession; or If 
the Government feel interested in the restoration of the 
lands, they may be able to sue the third party for such 
restoration. We do not express any opinion on this last 
point. But we think that if these rules are not intra 
vires of the Government as regards such lands as we 
are concerned with in this case, and if the Collector 
has no power to disturb the possession of a third party 
by summarily evicting him or by levying economic 
rent, the plalntif! is entitled to maintain a suit for the 
purpose of restraining the Collector from enforcing the 
order In question.” 

No doubt if a grant is made subject to certain 
conditions, and if one or more of those condi- 
tions are broken, yrima /acte Governmenfshould; 
have the right to have the grant terminated. 
But such right does not necessarily mean thei 
power of terminating the grant by executive' 
action. It may possibly be enforced, as pointed 
out above, by Government by filing a suit. In 
our opinion Government had no power to resume 
the lands in suit in this case. 
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[ 4 ] The next question for consideration arises 
out of the provisions of S. 4, Bombay Revenue 
Jurisdiction Act, X [lO] of 1876. The relevant 
provisions of that section appear to be those con- 
tained in els. ( 1 ) and (3) of sub-s. (a). Clause (4), 
on -which reliance was sought to be placed by 
the learned Assistant Government Pleader, does 
not apply, because it has not been shown that 
the lands in suit had been ‘‘declared by the Pro- 
vincial Government or any officer duly autho- 
rized in that behalf to be held for service.” If 
the order of the Government be ultra vires^ 
that is a nullity; cl. (3) will not be a bar, as it 
need not be set aside: Mallajjpa v. TuhkOy 39 
BOm. Jj. R. 288 : (a. I. B. (‘24) 1937 BOm. 307); 
and the reasoning in Abdullamiyan AhduL 
rehman v. Government of Bombay, 44 Bom. 
L. K. 577 : (A. I. R. (29) 1942 Bom. 267 F. B.), — 
a case in w'hicb bar of S. 11 was sought to be 
applied will apply. 

[ 5 ] Coining to cl. (l), it has not been seriously 
disputed that the lands in suit are “property 
appertaining to the office of an hereditary officer” 
recognized under Act XI [ll] of 1852, though 
there are rulings (for instance, Patali Begum v, 
Yeshwani, 47 Bom L, R. 112 : (A. i. R. (32) 3945 

Bom. 317 ), to the effect that the office of a kazi is 
not hereditary. The important question that arises 
is, can this suit be said to be or involve “a claim 
against the Crown ” Ordinarily, as pointed out 
in M allappa v. Tuhko, (39 Bom. L. R. 288: A. i. 
R. (24) 1937 Bom. 307), the wwds “claim against 
Government” would imply that a relief of some 
kind is sought against Government, for instance, 
possession, a money claim or an iniuction, and that 
Government is not merely a formal party. The 
reliefs sought in this case, so far as they affect 
Government, are (l) a declaration that the Govern- 
ment’s order is null and void and ( 2 ) a sum of 

I RS. 105 in respect of the income for the years 1930- 
31, to be awarded from defendants 1 and 2. The 
second claim is a distinct claim against Govern- 
ment and as such it is barred, though the claim as 
against defendant 2 will not be barred. As to the 
first relief sought, it is to be noted that the relief 
lof possession is not sought against Government 
as was the case in Appa^i v. Secretary of State 
for India, 28 Bom 435; (6 Bom. L. R. 428) and 
in Sagunappa Shankarappa v. Bliau Annaji, 
F. A. NO. 269 of 1918, d/. 17-8-1920 by Macleod 

C. J. and Fawcett J., which was referred to 
in Mallappa's case, (39 Bom. L. R. 268: A. i. R. 
(24) 1937 Bom. 307), The present case is similar to 
Bhimangonda v. Secretary of State, f.a, no. 47 
of 1910 , decided by Scott C. J. and Batchelor J., 
(also referred to vaMallappa's case, (39 Bom. L. 
R. 288 ; A. I. R. (24) 1937 Bom. 307) where a de- 
claration was sought against both the Secretary 
of State for India and other defendants, but 
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possession of the lands in suit was sought against 
the latter only, and the Court said that “the 
suit w^as not on the face of it a claim against the 
Government.*’ In Mallappa v.Tukko, (39 Bom. 
li. R. 288 : A. I. R. (24) 1937 Bom. 307), the plain- 
tiff sought an order for delivery of possession of 
property against both the Secretary of State and 
the other defendant, and it w^ae remarked 
(p. 295): 

“Here the plaintiffs did not say in the plaint that 
they wanted an order for possession as against defen- 
dant 1 only, without seeking to bind the Secretary of 
State, and it is perfectly obvious that Government 
was made a party in order that their claim to posses- 
sion of the lands might be enforced against Govern- 
ment. That being so, there was a claim against Govern- 
ment, namely, a claim for possession, which a civil 
Court could not entertain.** 

That i8 not, however, the position here : posses- 
sion is sought against defendant 2 only.: 
Therefore it seems to us that there is no bar 
under cl (1) of sub-s. (a) of S. 4 of the Act. 

[6] That being our conclusion the question 
arises what kind of order should be made in this 
case. The plaintiffs in the two suits based them 
on title and the first Court has held that they 
w’Gte owners by adverse possession. There is, 
however, no finding on this point by the lower 
appellate Court. These not being suits under 
S. 9 , Specific Relief Act — in fact such a suit 
against Government is not maintainable — they 
must be sent back to the lower appellate Court, 
which ought to have recorded a finding on the 
question of the plaintiff’s title. We accordingly 
set aside the decree of that Court and remand 
the case to it for disposal according to law. Costs 
will be costs in the proceedings of that Court. 

d.h, Stiits remanded, 
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FULL BENCH 

ChAGLA C. j., GaJENDRAGADKAR AND 

Tendobkar jj. 

Nilkanth Ramchandra Chandole — Appel- 
lant V. Rasiklal Mulchand Gujar — Respon- 
dent, 

Second Appeal No. 147 of 1948, Decided on 7th 
October i948, from judgment of Chagla C, J. ana 
Tendolkar J. 

Bombay Rents, Hotel and Lodging House Rates 
(Control) Act (57 [LVII] of 1947), Ss. 12 and 50-- 
Retrospective effect of Act is confined to what is 
expressly stated in S. 50 — Provisions of S. 12 not 
retrospective— Decree for ejectment under old Act 
_ Appeal by defendant — Act coming in force 
during pendency of appeal — Defendant not entitled 
to take advantage of S, 12 (3) : F, A. No, 365 of 
1947 (Bom), OVEBRU LED. 

Ordinarily, every legislation is prospective in its 
effect and it docs not affect vested rights. But it is 
always competent to the Legislature to make any piecs 
of legislation retrospective, But if the Legislature in- 
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tends to do so it must do so by a clear intention or by 
necessary implication. In order to decide whether the 
new statute is retrospective, and if so, to what extent, 
the Court must look at the relevant sections. [Para 2J 

If the Legislature retrospectively affects pending 
proceedings, then it would be the duly of the Court of 
appeal to apply the law prevailing at the date of appeal 
which was pending before the Court. The mere passing 
of the decree does not preclude a Court of appeal from 
taking into consideration the change in the law effected 
after the passing of the decree. [Para 6] 

A Court of law must always see to it as far as pos- 
sible that the obvious intention of the Legislature is 
not defeated by a construction which it puis upon a 
statute passed by the Legislature. But, on the other 
band, a Court of law should not put itself in the shoes 
of the Legislature, If the language of the statute is 
plain and clear then the intention of the Legislature 
can only be judged from the words and expressions it 
has used in the Act which it has passed. If there be any 
ambiguity and if more than one construction be pos- 
sible certainly the Court would lean in favour of that 
construction which gives effect to the Legislature’s in- 
tention rather than that which leads to difficulties and 
anomalies. [Para 4] 

The retrospective effect of the new Act is clearly 
confined to what is expressly stated in S. 50 of the 
Act. In terms the provisions of the new Act and the 
rules made thereunder are made to apply only to such 
suits and proceedings which are transferred under the 
provisions of S. 50. Section 12 is in terms prospective 
and not retrospective. Sub-section (2) clearly relates to 
suits which may be instituted after the Act has come into 
force. It cannot even by straining the language apply 
to suits which were already pending when the Act was 
put on the statute book, and sub-s. (8) which gives the 
right to the tenant to pay or tender the rent at the 
hearing of the suit only applies to those suits which 
may be instituted after the Act comes into operation, 

[Paras 2 and 3] 

Hence, where a decree for ejectment is passed under 
tbe old Act and the new Act cornea into force while the 
appeal of the defendant is pending tbe defendant is 
not entitled to take advantage of S. 12 (3) : V. A. No. 
365 of 1947 (Bom ), OVERRULED. [Para 3] 

Appellant in person. 

D. V. Patel — for Respondent, 

Ch&^la, C, J. — This second appeal arises 
from a suit filed by tbe plaintiff', a landlord, to 
eject the defendant, bis tenant, who is the ap- 
pellant before us. Both the lower Courts took 
the view that tbe defendant was in arrears of 
rent to tbe extent of five months and that there- 
fore he was not ready and willing to pay the 
rent, and passed a decree for ejectment in favour 
of the plaintiff. In this second appeal, it has not 
been contended before us that the decree passed 
by the two lower Courts was not a proper decree. 
What baa been contended before us is that 
in the events that have happened the decree can 
no longer stand and the same must be set aside, 

[2] The decree of the trial Court was passed on 
14th November 1946. Act lvii [67] of 1947 canae 
into operation on I3th February 1948, and it is 
urged before us that the rights of the parties are 
to be determined by the provisions of that Act 
and not of the Act which was in force when the 
suit was filed and the decree passed in favour of 
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the plaintiff. Now, it is a well established canon 
of construction of every statute that ordinarily 
every legislation is prospective in its effect and 
it does not affect vested rights. But it is always 
competent to the Legislature to make any piece 
of legislation retrospective. But if the Legislature 
intends to do so it must do so by a clear inten- 
tion or by neoessary implication. In order to 
decide whether the new statute is retrospective, 
and if so, to what extent, we must look at tbe 
relevant sections. Now the most material section 
in this connection is S. 60 of the Act which re 
peals the earlier Bombay Rent Restriction Act, 
1939, and the Bombay Rents, Hotel Rates and 
Lodging House Rates (Control) Act, 1944 . Then 
the section goes on to provide that all suits and 
proceedings (other than execution proceedings 
and appeals between a landlord and a tenant) 
relating to the recovery or fixing of rent or pos- 
session of any premises to which the provisions 
of Part II apply and other suits and proceedings 
which are therein described and to which Part 
HI applies, which are pending in any Court, 
shall be transferred to and continued before the 
Courts which would have jurisdiction to try su 3 h 
suits and proceedings under the Act. It niay be 
noted that this new Act gives jurisdiction to 
certain Courts to trj^ proceedings under this 
new piece of legislation. Then the section goes 
on to say that thereupon all the provisions of 
this Act and the rules made thereunder shall 
apply to all such suits and proceedings.’* There- 
fore it is clear that in terms the provisions of 
the new Act and the rules made thereunder are 
made to apply only to such suits and proceedings 
which are transferred under the provisions of 
this section. There are two provisos to this sec- 
tion which provide that the orders passed or acts! 
done by Controllers are deemed to have been 
passed or done under the provisions of the new 
Act and also all proceedings pending before the 
Controllers shall be transferred to and continued 
before the Controllers appointed under the new 
Act, as if they were proceedings instituted under 
the new Act before the Controllers. Therefore, 
the retrospective effect of this new Act is clearly 
confined to what is expressly stated in s. 50 of 
the Act. Apart from the question of Controllers 
with which we are not concerned, as far as suits 
and proceedings are 'concerned, the provisions 
of the new Act are made to apply only to those 
suits and proceedings which are transferred and 
it IS also expressly provided that execution pro- 
ceedings and appeals are not to be transferred. 
Then we turn to 8. 12 of the Act which provides 
that a landlord shall not be entitled to recovery 
of possession of any premises as long as the 
tenant pays, or is ready and willing to pay, tbe 
amount of standard rent and permitted increa- 
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SGs, if any, and observes and performs the other statute retrospective only in those restricted 

conditions of the tenancy in so far as they are cases referred to in that section. It has been 

consistent with the provisions of the Act. Then suggested that placing this narrow construction 
sub-cls. (2) and (3) give special concessions to upon s. 60 would lead to anomalies and diflS. 
the tenant which he did not have under the old culties not contemplated by the Legislature. It 
Act. Sub-clause (- 2 ) provides that no suit tor re- is perfectly true that a Court of law must always 

covery of possession shall be instituted by a see to it as far as possible that the obvious 

landlord against a tenant on the ground of intention of the Legislature is not defeated by 

non-payment of the standard rent and permit- a construction which it puts upon a statute 

ted increases due until the expiration of one passed by the Legislature. But, on the other 

month next after a notice in writing of the hand, it is equally clear that a Court of law 

demand of the standard rent and permitted should not put itself in the shoes of the Legis- 

increases has been served upon the tenant in lature. If the language of the statute is plain 

the manner provided in S, 106, T. P. Act, 1882. and clear then the intention of the Legislature 

Sub- section (3) precludes a Court from passing a can only be judged from the words and expres-' 
decree for eviction even where a notice has been sions it has used in the Act which it has passed, 
served under sub-s. (2) if the tenant pays or If there be any ambiguity, and if more than 
tenders in Court the said rent together with the one construction be possible, certainly the Court 
costs of the suit, It is the provisions of this sec- would lean in favour of that construction which 
tion that the appellant relies on and contends gives effect to the Legislature’s intention rather 
that if he pays or tenders in Court the arrears than that which leads to diffioulties and anoma- 
of rent a decree for eviction cannot be passed lies. 

against him. [6] It is pointed out that this construction 

[ 3 ] In our opinion, this section is in terms pros- results in this, that the pending proceedings, 

pective and nofe retrospective. Sub-section (2) which are not transferred under S. 50. and 
clearly relates to suits which may be instituted which the Court before w^hom they are pend- 
after the Act has come into force. It; cannot ing are competent to deal with, would not 
even by straining the language apply to suits be governed by the provisions of the new Act;, 
which were already pending when the Act was Therefore, this extra-ordinary result will follow 

put on the statute book, and sub s. (3) which that to the proceedings which are so transferred 

gives the right to the tenant to pay or tender under S. 60, and are continued in the Courts 
the rent at the hearing of the suit only applies which are given jurisdiction to try them under 
to those suits which may ha instituted after the new Act, provisions of the new Act will 

the Act comes into operation because it in terms apply, but to the suits and proceedings which 

states “in such suit” and not “in any suit”, are not transferred, and which continue in the 
“Such suit” can only be a suit referred to in Courts which are competent to try them, pro* 
sub-sa. (2) and (3) of s, 12. visions of the old Act will apply. We agree that 

[ 4 ] Attention may also be drawn to S. 7, it is indeed a curious and unexpected result 

Bombay General Clauses Act which deals with and we are certain that the Legislature never 

the effect of the repeal of a Bombay Act and intended that only proceedings which are trans- 
it provides that unless a different intention ferred should be governed by the provisions of 

appears, a repeal shall not affect any right, the new Act. It is obviously a case where the 

privilege, obligation or liability acquired, accru- Legislature has failed to make its intention clear 

ed or incurred under any enactment so repealed by using proper language. We also realise that 

or affect any investigation, legal proceedings serious injustice may result to the tenants whose 

or remedy in respect of any such right, privi- cases are pending before different Courts in the 

lege, obligation, liability, penalty, forfeiture District, who will not be able to get the 

or. punishment as aforesaid. So that no pend- and advantages of this new legislation. We 

ing legal proceedings can be affected by a repeal would, therefore, draw the attention of the LegjS- 

unless there is a different intention in the lature to this anomaly that appears in the 

statute itself. Therefore, when we are asked to statute and we are certain that the Legislature 

apply the new B. 12 to the decree which was will take the necessary steps to get right tma 

passed by the trial Court, we must find in the new omission which we are certain was never intend- 

Act a clear intention which constitutes a depar- ed byit, * ■ • -n 1 

ture from the principle of law laid down and [6] There is a decision of a Division Dene 
enunciated in S. 7, General Clauses Act, and far (Weston and Dixit JJ.) which has taken the 

from ffnding any such different intention, we view contrary to the one we have formed of t e 

find that under s. 60 of the new Act the Legis- correct view of the law. The view taken 

lature has expressly and in terms made the Bench was that the whole Act was intended to 
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be retrospective and that all pending litigation 
was intended to come within the ambit of the 
new Act. And inasmuch as an appeal is a con- 
tinuation of a suit, the mere fact that a decree 
has been passed would not preclude a Court of 
Appeal from applying the provisions of the now 
statute to the appeal when it came before- it, 
treating the appeal as the re-hearing of the suit, 
and passing a decree in accordance with the law 
as it applied to the parties at that date. With 
very great respect to these two learned Judges we 
entirely agree with the principles of law to which 
they have given expression. It is perfectly true 
that if the Legislature retrospectively affects 
pending proceedings, then it would be the duty 
of the Court of Appeal to apply the law prevail- 
ing at the date of appeal which was pending 
before the Court. It is also perfectly true that 
the mere passing of the decree does not preclude 
a Court of Appeal from taking into consideration 
the change in the law effected after the passing 
of the decree. But all these principles of law 
proceed on the assumption that the legislation 
which the Court is considering has been made 
retrospective by the Legislature. Before we apply 
these principles of law which are well settled 
and beyond dispute, we must first find in the 
legislation itself some provision which makes it 
retrospective, and we do not agree, with very 
great respect to the two learned Judges, that 
merely because s. 50 makes certain provisions 
retrospective, it is ixjssible for the Court to draw 
an inference that the Legislature did not intend 
that only certain proceedings should be affected by 
the new legislation but that the intention was to 
make all pending proceedings irrespective of the 
provisions of S. 60 to come within the ambit of 
the new statute. In this particular case, reading 
Ss. 50 and 12 together, if at all, a contrary inten- 
tion appears to have been entertained by the 
Legislature. Weston J. also in a concurring judg- 
ment in that case felt great difficulty in constru- 
ing S. 50. According to that learned Judge, it 
was impossible to hold that the applicability of 
the Act to a pending suit should depend upon an 
accident of a transfer under 8. 50 being neces- 
sary. We agree with him that B. 50 has not been 
very happily drafted and that it does not clearly 
carry out the intention of the Legislature. But 
as I have already pointed out, it is not for the 
Court to speculate as to what the Legislature in- 
tended in order to make good any flaw or 
lacuna w'hich may unfortunately appear in a 
piece of legislation. With very great respect 
therefore we are of the opinion that the case de- 
cided by Weston and Dixit ^^„Surjitlal Ladha- 
mat Ohhabda v, ChandrasingJi Manihhai^ 
First Appeal No. 365 of 1947 decided by Weston 
and Dixit JJ. on 1st April 1948 was not correctly 
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decided. We, therefore, hold that the new Act is 
retrospective only to the extent clearly provided 
in S. 50 of the Act. As this is the only point that 
survives in this second appeal and as we are of 
the opinion that the decree was rightly passed by 
both the lower Courts and that it is not open to 
us to take into consideration subsequent altera- 
tions in the law, the appeal must fail and is 
dismissed with costs. 

[7] On the appellant agreeing to hand over 
quiet and peaceful possession of the premises in 
suit on or before 28th February 1949, and deposit 
in Court in the first w^eek of each month the rent 
duo the respondent agrees not to execute the 
decree until then. 

D.n. Appeal dismissed. 

I. R. (36) 1949 Bombay 213 [C, N. GO.] 
Chagla C. J. and Gajendragadkar J. 

Mtippannappa Kannappa Gastiyavar and 
another — Applicants v. Fakiragonda Chan- 
basangouda Gangangoudar and another — 
Opponents, 

Civil Revn. Applu. No. 598 of 1947, Decided on 26th 
July 1948, from order of Diet. Judge, Dharwar, In Misc. 
Appeal No. 33 of 1946. 

•F Civil P. C. (1908), O. 21, R. 89 — Application 
must be by judgment-debtor — Physical act of 
making deposit in Court may be by another on be- 
half of judgment-debtor— Auction sale in execution 
of decree — Mortgage of property by judgment- 
debtor — Amount kept with mortgagee for making 
deposit — Mortgagee making deposit - Joint appli- 
cation by judgment-debtor and mortgagee to set 
aside sale — Order 21, R. 89 held complied with — 

Deposit held was on behalf of judgment-debtor 

Civil P. C. (1908), O. 3, R. 2. 

It is true that as O. 21, R. 89 interferes with vested 
interests which have come into existence by the sale of 
the property, tlie rule must be strictly construed but 
what is required by the rule and what is mandatory is 
that the application must be made by the judgment- 
debtor. What is also required by the rule and what is 
also mandatory is that the deposit of the amount must bo 
the deposit by and of the judgment-debtor. Rut the rule 
does not require that the judgment-debtor for instance 
cannot send his clerk with the money to .the Court to 
make the deposit. It would be absurd to construe the 
rule to mean that the judgnaent-debtoc himself must 
walk to the Court and- with his own hands pay the 
amount to the proper officer of the Court. So long as 
the position is that the judgment-debtor is sending” his 
own money for deposit and the deposit is being made 
by some one who does it under the directions of the 
judgment-debtor, the rule is satisfied. [Para 2] 

After the property bad been sold in execution, tbo 
judgment-debtor mortgaged the same. Out of tho 
amount advacced a certain amount was kept with the 
mortgagee for making a deposit in the Court to set aside 
the auction sale. The mortgagee deposited the amount 
in the Court. A joint application to set aside the sale 
was made by the judgment-debtor and the mortgagee : 

Held that O. 21, K. 89 was complied with and that 
the payment wfts on behalf of the judgment-debtor and 
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under his direction : A. I. R. (18) 1931 AH. 449, Dis- 
sent.] A I. R. (14) 1927 All. 561 and A. I. R. (32) 
1945 Mad. 188, Eel. on. [Para 3] 

Annotation : {’44-Com.) Civil P. C., O. 21, R. 89, 
N. 16. 

N. M. Hungund - -for Applicants, 

U, S. Hattyangadi for G. P, M urdeshwar 

— 4or Opponents. 

Chagla C. J. — - The facts leading up to this 
civil revision application are that a money decree 
was passed against the judgment-debtor, appli- 
cant 1 , and his judgment-creditor applied for the 
execution of that decree by attachment of certain 
lands belonging to the judgment-debtor. The 
execution proceedings were transferred to the 
Collector and the Collector sold the attached 
lands on 28th December 1944. This property was 
purchased at the auction sale by opponent No. 2. 
On 13th January 1945, the judgment-debtor 
mortgaged the property to applicant 2 and it 
was provided in the mortgage deed that appli- 
cant 2 should keep with himself a sum of 
Hs. 1,750 out of the mortgage amount which was 
advanced to the judgment-debtor for the purpose 
of depositing tbe amount in Court to set aside 
the auction sale which had taken place. On I5th 
January 1945, this sum of Rs. 1,750 was deposited 
in Court by the mortgagee. On 27th January 
1945, a joint application was made by tbe mort- 
gagee and tbe judgment-debtor to set aside the 
sale. The learned Judge before whom the appli- 
cation came rejected the application holding that 
the deposit was made by tbe mortgagee and not 
by the judgment-debtor and, therefore, he could 
not set aside the sale. The matter went in appeal 
and tbe lower appellate Court took the same 
view. Now the matter comes before us in civil 
revision application. 

[2] The application to set aside the sale has 
been made by the judgment-debtor. The money 
that was deposited, viz., Rs. 1,760, belonged to 
tbe judgment-debtor and it was under the direc- 
tions of the judgment-debtor that the amount 
was deposited by the mortgagee. It is true that 
the physical act of depositing the amount was 
performed by tbe mortgagee and not by the 
judgment-debtor, and Mr, Hattyangadi, on behalf 
of the opponents, contends that under O. 21, R. 89, 
not only the application has got to be made by 
the judgment-debtor to set aside tbe sale, but 
the deposit has to be made by the judgment-deb- 
tor in person. According to him the law requires 
that the deposit should be either by the judgment- 
debtor in person, or if he does not want to make 
the deposit, be must proceed under o. 3, R. 2, 
and must have a recognised agent for the purpose 
of performing that act. In our view, that is tak- 
ing much too technical and also an erroneous 
view of the provisions of O. 21, R. 89. It is true 
that as o. 21, R. 89 interferes with vested interests 


which have come into existence by the sale of, 
the property, the rule must be strictly construed 
and what is required by the rule and what is 
mandatory is that the application must be made 
by the judgment-debtor. What is also required' 
by the rule and what is also mandatory is that 
tbe deposit of the amount must be the deposit by 
and of the judgment-debtor. But the rule does 
not require that the judgment-debtor for instance 
cannot send his clerk with the money to the Court 
to make tbe deposit. It would be absurd to con-, 
strue the rule to mean that the judgment-debtor 
bimeelf must W’alk to the Court and with his own 
hands pay the amount to tbe proper officer of the 
Court. So long as we have the position that the 
judgment-debtor is sending bis own money for 
deposit and the deposit is being made by some 
one who does it under the directions of the judg- 
ment-debtor, the rule is satisfied, 

[3] Our attention has been drawn to a decision 
of the Allahabad High Court in Syed Ibne Ha~ 
san v. Din Dayal, A. I. R. (i8) 1931 ALL. 449 : 
(132 I. o. 808). In that case Sen J. took the view 
that under o. 21, R. 89, the deposit must be 
made by tbe judgment-debtor in person, or bjTa 
recognised agent under o. 3, R. 2. With great 
respect to tbe learned Judge, we are unable to 
take the same view of the law and we might 
point out that tbe learned Judge had not before 
him an earlier decision and a decision of a Divi- 
sional Bench of bis own Court which is reported 
in Madhuri Saran v. Bishambher Nath, 49 
ALL. 839 : (a. I. R. (14) 1927 ALL. 56l). In that 
case the judgment-debtors had mortgaged their 
property after the property had been sold in execu- 
tion, and the judgment-debtors and the mort. 
gagees, by means of separate applications, paid 
into Court the amount needed to get the sale set 
aside, one party tendering approximately two- 
tbirds of the amount and tbe other one third; 
and Sir Cecil Walsh and Banerji JJ., held that 
there was nothing illegal in payment being made 
in that way and that the two payments should 
be treated as one and as being the payment of 
the judgment-debtors. Then there is a decision 
of the Madras High Court which has taken the 
same view as we are suggesting to be the correct 
view. The decision is reported in Havumayya 
v. Bapanayya, I. L. R, (1946) Mad, 666 : (A. I. R. 
(32) 1946 Mad. 188) and the view that Sir Lionel 
Leach 0. J. and Wadsworth J., took was 
that the personal attendance of the judgment- 
debtor was not necessary when paying the 
money. All that was necessary was that the de- 
posit should be made on behalf of the judgment- 
debtor and under his directions. Both these 
conditions are satisfied here. The mortgagee has 
paid the amount on behalf of the judgment- 
debtor and under his directions. 



1949 Raj Rani v. Prem Adib (Desai J.) Bombay 215 


[i] We, therefore, set aside the order of the 
executing Court and set aside the sale. Appli- 
cants to get the costs in this Court. No order as 
to costs in the Courts below. 

tfi] Rule in stay application made absolute. 
No order as to costs. 

R.G.D. Ride made absolute^ 

I. R, (36) 1949 Bombay 213 [C. N.Glj 

Desai J. 

Raj Rent — Plaintiff v. Prem Adih — De- 
fendant, 

O. 0. J. Suit No. 1510 of 1947, Decided on Slat July 
1948. 

4* (a) Contract Act (1872), S. 2 (d) — Contract of 
service entered into by father on behalf of minor 
daughter is void being without consideration — 
Consideration moving from third party who is 
minor is no consideration — If father's promise be 
consideration for contract, then father can recover 
on account of breach, damages suffered by himself 
and not his daughter — In daughter's suit, she can- 
not recover more than her father can — Contract 
Act (1872), Ss. 10, 11, 25, 73. 

Where the father of a minor daughter enters into a 
contract of j^ervree on her' behalf with the defendant, the 
contract would be void for being without consideration. 
If the girl were major, instead of a minor, such a pro- 
mise to serve would be good consideration within mean- 
ing of S. 2 (d) though the consideration moved from the 
third patty. But under S. 11, the girl being a minor 
would not he competent to contract and her promise 
would not be enforceable against her. Consequently, her 
promise to serve would supply no conslderatiou for the 
promise of the defendant to pay her a salary : A. I. K. 
(4) 1917 Mad. 680 (F. B.), Rsl. on. [Para 15] 

There being no contract enforceable at law, there is 
no breach of a contract, in respect of which the girl or 
her father can sue for damages. [Para 17] 

If in such a case the only consideration for the con- 
tract is the promise of the father that bis daughter 
shall serve the defendant, then the damages which the 
father can recover from the defendant in a suit died by 
him against the defendant would be the damages 
sustained by the father himself. The daughter who is 
not bound by the agreement cannot obtain higher 
damages than what her father can himself recover in 
a suit filed by him, simply because she may be permit- 
ted by law to sue in her own name in respect of such a 
contract. In such a suit she cannot therefore recover 
damages sustained by herself on account of loss of 
salary : A. I. R. (4) 1917 Bom. 61 and A. I. li. (28) 
1941 Bom. 129, Ret. on. [Para 19] 

Annotation : — (’46-Man ) Contract Act, S. 2 (d) 
N. 8; S. 10 N. 6; S. 11 N. 4; S. 25 N. 1 ; S. 78 Ns. 4 
and 13. 

(b) Apprentices Act (1850), Preamble — Ap- 
plicability — Act does not apply to contracts of 
personal service entered on behalf of minors — 
Such contracts do not stand on same footing as 
contract of apprentice or contract of marriage of 
minor : 21. Bom. 23 and A. 1. R. (12) 1925 B^m. 97. 
Ref, — But in English law contracts of service and 
apprenticeship are put on same footing as contracts 
for necessaries ; (1913) 1 K. B. 520, Ref. — Under 
English law minor is liable if contract of service is 
for his benefit but not so under Indian law under 
which under S. 11, Contract Act, such contract is 
void ; 30 Cal. 539 (P. 0.), Rel, oix, — The mere fact 


that contract is for benefit of minor does not entitle 
minor to sue on contract: Casela^o di^icussed -Con- 
tract Act (1872), Ss. 11, 25, 73. [Paras 27, 82 and 88] 
Annotation :--('46-Man.) Contract Act, S. 11 N. 2; 
S. 73 N. 13. 

C /. Shah — for Plaintiff. 

K. A, J/ofZv — for Defendant. 

Judgment. — This suit raises a question of 
importance so far as contracts of service enter- 
ed into on behalf of minors are concerned. Con- 
tracts involving service by minors may be of 
considerable value in cases like the one before 
me where the minor is allotted the role of a 
Cinema Star or is employed as an artist for the 
production of a film of considerable value. 

[2] The plaintiff in this case is a minor girl who 
has brought this suit suing by her next friend, 
her father and natural guardian, one Dhirajsingb 
Muramal, for the recovery of a sum of Rs. 8703- 
10-0 being the amount of damages aUe ged to have 
been suffered by her by reasoa of-a. breach- Tit a 
contract entered into b^g Dhiraisiugh- ^furamal 
with the defendant for and^on her behalf. 

[3] Paragraph l of tne plains states as 
follows : 

“On or about loth January 1947, the defendant 
orally agreed with the 'plaintif f's father named 
Dhiraj Singh Muramal, to employ the plaintiff as ao 
artist ID the defendant’s concern called the Prem Adib 
Pictures for a period of one year commencing from loth 
January 1947 at the salary of Rs. 9500 to be paid in 
twelve equal monthly instalments. As the plaintiff was 
and is a minor, the said Dhiraj Singh Muramal entered 
into the said agreement on behalf of and for. the benefit 
of the plaintiff It was inter alia agreed between the 
said Dhiraj Singh Muramal and the defendant that the 
plaintiff was to attend the defendant’s office, shootings 
and rehearsals as and when required by the defendant. 
The terms of the said agreement were recorded in writ- 
ing, a copy whereof is hereto annexed and marked 
‘A*.” 

[4] Exhibit ‘a’ to the plaint is a curious docu- 
ment as read in conjunction with the plaint. 
It reads as follows : 

“Agreement drawn and signed on 15th January 
1947, between Mr. Prern Adib tbe Proprietor of Prem 
Adib Pictures, Andheri, a film producing concern here- 
inafter called the producer of the one part and Miss 
Raj Rani residing at Dattatrcy Bhuvan, Plot No. 176, 
Sir Bhal Chandra Road. Hind u Colony, Dadar, Bombay, 
hereinafter called the artist. 

This is to confirm and put on record the following 
terms and conditions arrived at between us as per our 
personal talk and mutual agreement. 

That the period of your contract will be from this 
day of agreement January 15, 1947,- to January 14, 
1943. 

That you will be paid a lump sum amount of 
Rs. 9,500 (rupees nine thousand and five hundred only) 
for your full period of contract in twelve equal itisCal- 
ments. 

That you will attend the office and the shooting and 
the rehearsals punctual!}* as and when required. 

That you will attend Gramophone disk and/or Track 
recording without any obligation to the Company; for 
that you will neither get nor demand any extra amount 
as royalty or remuneration, stipend or bonus apart 
from the above-mentioned amount fixed. 
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That all other terms and conditions shall be as are 
prevailing in agreements and contracts of like nature.*’ 

At the end of the contract there appears a 
signature ; 

“For Pram Adib Pictures. 

(Sd.) Prem Adib, 
Proprietor.” 

Against that, the following words appear : 

“I confirm and agree. 

(Sd.) Raj Rani. 

(Sd.) Dbiraj Singh.” 

[ 5 ] It is stated on behalf of the plaintiff that 
the oral agreement with the plaintiff s father 
was in the same terms as Ex. A and that as 
that agreement was not reduced to writing, the 
plaintiff’s father is not precluded from giving 
evidence of the terms of that agreement merely 
because be has put his signature on Ex. A by 
way of attestation. This contention forms the 
subject-matter of issue No, 2, which was allowed 
by me at the request of the parties to stand over 
as it appeared to me that the plaintiff’s conten- 
tion was prima facie correct. 

[6] The plaint proceeds to state that in pur- 
suance of the agreement the plaintiff carried out 
her part of the contract, but the defendant in or 
about February I9d7 engaged another artist for 
the role allotted to the plaintiff; that the defen- 
dant called upon the plaintiff to attend shooting 
and/or rehearsals, but when the plaintiff attend- 
ed she was not given any work and was kept 
idle. The plaintiff states that in March, 1947, the 
defendant falsely alleged breaches of the agree- 
ment on the part of the plaintiff and wrongfully 
terminated the contract of service and refused 
to pay to the plaintiff or her father the salary 
due to her. The plaintiff states that the agree- 
ment ■was entered into by her father for and on 
behalf of the plaintiff and that the same was for 
her benefft and that she was ready and willing 
to perform her pact of the agreement, but the 
defendant prevented the plaintiff from earning 
her salary during the remainder of the term 
whereby she suffered damages to the extent of 
Ba. 8,708 10 0. The damages are computed on 
the footing of the difference between Rs. 9.£00, 
being the amount agreed to be paid to the 
plaintiff under the agreement dated I5th January 
1947, and the sum of Rs. 791-6-4 which was 


this suit in respect thereof. In the alternative and in 
the event of its being held that the agreement was 
arrived at between the defendant and the plaintifi’s 
father Dbiraj Singh, the defendant will submit that 
the plaintiff being not a party to the agreement is not 
entitled to sue in respect thereof.” 

[8] By para. 2 of his written statement, the 
defendant submits that the terms of the agree- 
ment having admittedly been reduced to writing, 
no oral evidence is admissible of the terms 
thereof. Without prejudice to his aforesaid con- 
tention, the defendant denies that on or about 

. 16th January 1947, or at any time there was 
any oral agreement arrived at between the de- 
fendant and the plaintiff’s father Dbiraj Singh 
Muramal as alleged or otherwise on behalf of or 
for the benefit of the plaintiff. The defendant 
denies that the plaintiff was always ready or 
willing to perform her part of the agreement and 
says that the breach of the contract was commits 
ted by the plaintiff. 

[9] The defendant has filed his counterclaim 
for the recovery of a sum of Rs. 6000 as damages 
sustained by the defendant by reason of the 
plaintiff's breach of the contract. In para. 10 of 
his written statement the defendant says that 
he will maintain his counterclaim only in the 
event of this Honourable Court holding that the 
agreement is valid and enforceable in spite of 
the fact that the plaintiff was a minor at the 
date of the counterclaim. 

[ 10 ] On these pleadings the following issues 
were raised : 

(1) Whether tbo defendant entered into an oral 
agreement with the plaintiff’s father as alleged in 
para. 1 of the plaint ? 

(2) Whether the terms of the oral agreement having 
been reduced to writing, any oral evidence is admissiblo- 
as to the terms of the alleged oral agreement ? 

(3) If the agreement was with the plaintiff's father, 
whether the plaintiff is entitled to maintain this suit ? 

(4) Whether at the date 0 / the agreement, the 
plaintiff was engaged by Messrs. Kanu Desai Produc- 
tions ; and if so, whether the defendant knew and did 
not object to the same ? 

(5) Who committed a breach of the said agreement ? 
and 

(6) What is the amount, if any, payable by one party 
to the other ? 

[ 11 ] At the hearing before me, the parties 
requested me to try issue 3 as a preliminary 
issue. That was on the footing and on the as- 


the amount received by the plaintiff from the 
defendant. 

[7] By his written statement, the defendant 
says that the parties to the agreement were the 
plaintiff and the defendant. The defendant states 
that he has no personal knowledge as to whether 
the plaintiff is or at the date of the agreement 
was a minor. He further says: 

^As the plaintiff states that at the date of the said 
agreement the plaintiff was a minor the defendant 
submits that the said agreement is void in law and not 
enforceable and the plaintiff is not entitled to maintain 


sumption that the defendant had entered into 
an oral agreement with the plaintiff’s father as 
alleged in para. 1 of the plaint and that the 
plaintiff was then a minor. I agreed to try this 
issue as a preliminary issue in order to save the 
costa of the hearing of the other issues, which 
would mean a protracted bearing and which 
would compel me, in my judgment, to make re- 
marks against the plaintiff or the defendant 
affecting their reputation in their profession,, 
which I would like to avoid. 
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[12] It 13 stated in the plaint that the con- 
tract was entered into by the plaintiff's father, 
for and on behalf of the plaintiff. Now, under 
S. 183, Contract Act, a minor is not entitled to 
employ an agent. The contract, therefore, though 
it is made foe and on behalf of the minor by a 
person who purported to act as his agent, is not 
the contract of the minor. In fact under 8. 11, 
Contract Act, a minor cannot enter into a con- 
tract. Therefore, in order that there should be 
a contract, it must be a contract entered into 
with the guardian of the minor by the other 
party to the contract. 

[13] Two questions, however, of considerable 
importance arise in such a case : 

(l) What is the consideration for such a contract ? 
and (2) What is the measure of damages for breach 
of such a contract ? 

[14] Section 2 (a), Contract Act provides as 
follows : 

‘‘When one person signifies to another his willingness 
to do or to abstain from doing anything, with a view 
to obtaining the assent of that other to such act or 
abstinence, be is said to make a proposal.’* 

The words "to do" in s. 2 (a) include to my 
mind a proposal and an undertaking that some- 
one else shall, at the request of the proposer, do 
something. Under S. 2 (b) a proposal, when ac- 
cepted, becomes a promise. Under s. 2 (d) when, 
at the desire of the promisor, the promisee or 
any other person has done or abstained from 
doing, or does or abstains from doing, or promises 
to do or to abstain from doing something, such 
act or abstinence or promise is called a considera- 
tion for the promise. Under S. 2 (e), every pro- 
mise and every set of promises, forming the 
consideration for each other, is an agreement. 
Under S. fl (f) promises which form the consi- 
deration or part of the consideration for each 
other are called reciprocal promises. Under s. 2 
(g) an agreement not enforceable by law ia said 
to be void. Under s, 25 an agreement made 
without consideration is void except in the cases 
mentioned in that paragraph. 

[15] Bearing these elementary propositions in 
mind, what I have got to decide is : what was 
the consideration for the agreement, if any, 
arrived at between the plaintiff’s father and the 
defendant? The pronaise of the father that the 
plaintiff would serve and the promise of the 
defendant that he would in that case pay the 
plaintiff her salary will be sufficient to consti- 
tute an agreement. But what was the conside- 
ration for w'hich the defendant promised to pay 
the plaintiff her salary ? In my opinion it was 
not the bare promise of the plaintiff's father 
that the plaintiff will serve the defendant in 
terms of the contract, and his liability to pay 
damages for breach of that undertaking which 
formed the consideration, but the real considera- 


tion, or at least a part of the real consideration, 
was the promise of the plaintiff to serve in terms 
of the agreement between the plaintiff’s father 
and the defendant. If the plaintiff instead of 
having been a minor had been a major, such; 
promise to serve would form good consideration j 
within the meaning of section 2 (d), Contractj 
Act, though the consideration moved from aj 
third party. Under S. 11, the plaintiff w'as not 
competent to enter into a contract and, there- 
fore, her promise would not be enforceable i 
against her. In my opinion, therefore, the plain- 
tiff’s promise to serve supplies no consiflGT'ation i 
and the contract was therefore void. 


[16] I came to the above conclusion on a bare 
reading of the relevant sections. But I find on 
going through the authorities that my view^ is 
fortified by the expression of the opinion of the 
learned Judges reported in Haghava Qliariar v. 
Srinivasa Baghava Chariar, 40 luad. 308; 
(a, I. R. ( 4 ) 1917 Mad. GCO F B.). Srinivasa 
Ayyangar J. at p. 323 says : 

“It is no doubt true that if tbo infant is incapable by 
reason of tender age of assenting to a proposal, there 
can in fact be no contract at all. As pointed out in 
Parsons on Contract, Volume 1, page 340, 'tin infant; 
using the word in its common meaning, that of a child 
who bad not left its mother’s arms, cannot make a 
contract in fact.’ The question then, whether a minor 
who has assented to a proposal and has therefore be- 
come a promisee, is entitled to enforce the promise, 
depends upon the question whether the premise is sup- 
ported by consideration. This rule would equally apply 
to mutual promises.” 

At p. 324 bis Lordship says : 

“Where the consideration for the promise of the 
adult is a promise by the minor, inasmuch as the 
minor cannot make a promise enforceable in law, the 
consideration necessarily fails and the promise of the 
adult does not therefore become a contract; as a lear- 
ned writer says : ‘The promise of infants should never 
have been held to be promises in law or to constitute a 
consideration for another promise’.” 

[17] In my opinion there being absence of 
the consideration contemplated by the parties, 
there was no contract between the plaintiff ’s 
father and the defendant which was enforceable 
at law, and there is no breach of a contiact in 
respect of wffiich the plaintiff’s father or the 
plaintiff’ can sue for damages. I have set out 
above the paragraphs of the plaint and the terms 
of the contract annexed to the plaint which show 
clearly to my mind that the entire consideration 
for the agreement was the plaintiff's promise to 
serve. Bat in fact the plaintiff’s promise did 
not constitute any consideration in law’ and 
therefore there was in law no contract. 

[18] Assuming that the bare promise and 
undertaking of the plaintiff’s father to the defen- 
dant formed a consideration for the defendant's 
promise to pay the plaintiff her salary, what 
would be the measure of damages in such a 



218 Bombay Raj Rani v. Prem Adib (Desai JJ 


A. I. R. 


case ? This question was considered by Kemp J, 
in a case reported in Abdul Razak v. Mahomed 
Hussen, 19 Bom. L. R. 164 : (a. i. r. ( 4 ) 1917 
Bom. 61). In that case the plaintiff, Abdul Razak 
sued the defendant Mahomed Husen for breach 
of an agreement whereby the defendant agreed 
to give his daughter in marriage to the plaintiff. 
Kemp J. htld that in suits of this nature be- 
tween Mahoraedans the plaintiff cannot recover 
the damages peculiar to an action for breach of 
promise of marriage under the English law. This 
case is referred to by Beaumont C. J. in his judg- 
ment in Khimji Kuverji v. Lalji Karamsi,^^ 
Bom. L, R. 35 at p. 38 : (a. I. R. (28) 1941 Bom, 
129). The relevant passage is at p. 45, where 
Beaumont 0. J. says as follows: 

Abdul B,aznlc v, Mahomed Hussen, (19 Bom. 
L. R. 164: A. I R. (4) 1917 Bom, 61) a Muslim Jather 
of (he bridegroo7n sued the fatlier of the bride for 
damages for breach of his contract to give his daughter 
in marriage. That was a case of a contract between the 
two yarents^ and Kemp J. decreed the suit but held 
that the measure of damage must be based on the 
damage suffered by the plaintiff’s father, and not on 
the damage suffered by the prospective bridegroom in 
the loss of a wife ; and if such a suit lies, I agree with 
the view^f Kemp J. as to the measure of damage.” 

It seems that Beaumont C. J. was in error in 
thinking that in Abdul Razak v. Mohamed 
FJnssen : {19 Bom. L. R. 164 : air { 4 ) 1917 Bom 61) 
the plaintiff was the father of the bridegroom 
and that the contract was between the respec- 
tive parents of the prospective bridegroom and 
the bride. The plaintiff in fact was the bridegroom 
himself, but I respectfully agree with the view of 
Beaumont C. J. 

[19] In my opinion if, the only consideration 
jfor the contract was the promise of the plaintiff’s 
father that the plaintiff shall serve the defen- 
dant, then the damages which the plaintiff’s 
father could have recovered from the defendant, 
in a suit filed by him against the defendant 
would be the damages sustained by the plaintiff’s 
lather himself, I do not see any principle of law 
under which the plaintiff, who is not bound by 
the agreement, can obtain higher damages than 
what the plaintiff’s father could himself have 
recovered had he chosen to file the suit, simply 
because the plaintiff may be permitted by law 
to sue in her own name in respect of such a 
contract. It is clear on looking at the particulars 
of damages that what the plaintiff seeks to re- 
cover is damages sustained by herself and not 
by her father. Those damages, in my opinion, the 
plaintiff cannot recover. 

[ 20 ] I shall now consider whether there is any 
provision in any of the text books or any of the 
Indian statutes or whether there are any judg- 
ments of the Courts in India which should lead 
me to hold that contracts of service entered into 
by or on behalf of minors are valid and binding. 


Trevelyan on Minors, 6th Edn, at p, 20, says 
this : 

“A minor can recover for work and labour done by 
him, and for money paid by him, and money had and 
received for bis use. He can also recover compensation 
for a non gratuitous act done by him from the person 
enjoyicg the benefft of such act (see section 70, Indian 
Contract Act) as for instance he can recover wages or pay- 
ment for piece-work, or work as a servant (see section 32 of 
the Presidency Small Cause Courts Act, XV of 1882 

A minor may entey' into a contract of apprentices 
ship but he cannot be sued thereon [See Pollard v. 
Rouse, 33 Mad. 288 : (6 I C 754)]” 

[ 21 ] The Apprentices Act (xix [19] of 1850) is 
the only Act, so far as I can see, which provides 
for contracts in the nature of contracts of ser- 
vice which are binding on minors. That Act 
was passed, as the preamble to that Act shows 

“for better enabling children, and especially orphans 
and poor children brought up by public charity, to 
learn trades, crafts and employments, by which, when 
they come to full age, they may gain a livelihood”. 

It contains special provisions which I need 
not set out herein at length. Under S. l of that 
Act any child, above the age of ten, and under 
the age of eighteen years, may be bound appren- 
tice by his or her father or guardian to learn 
any fit trade, craft or employment, for such term 
as is set forth in the contract of apprenticeship, 
not exceeding seven years, so that it be not pro- 
longed beyond the time when such child shall be 
of the full age of twenty-one years, or in the case 
of a female, beyond the time of her marriage. 
By 8. 8 of the Act, it is provided that every con- 
tract of apprenticeship shall be in writing, ac- 
cording to the form given in the schedule A 
annexed to this Act, or to the like effect, etc. 
Section 9 requires that every such contract shall 
be signed by the person to whom th^ apprentice 
is bound, and by the person by whom he is bound 
and by the apprentice, when he is of the age of 
fourteen years or more at the time of binding- 
Tbe form of the agreement annexed to schedule 
A to the Act is as follows: 

'’This agreement made the — between A. B , of — and 
C. D., of — witnesseth that the jaid A. B., doth thia 
day bind E. F., a boy (or girl) of the age'of — years com- 
pleted, son (or daughter) of the said A. B. to dwell 
and serve the said C. B., as an apprentice, — during all 
which term the said apprentice shall duly and faithfully 
serve the said C. D., — and the said C. B,, in considera- 
tion of the premium or sum of — paid by the said A. B., 
to the said C. B., and of faithful service of the said 
E. F., doth covenant and agree with the said A. B that 
he will teach or cause to be taught to the said E. F,, 
in the best way and manner that he can, the trade of 
a— during the said term ; and will also, during the 
said term, find and allow unto the said apprentice good, 
wholesome and sufficient food, clothes, lodging, washing, 
and all other things necessary, fit and reasonable for 
an apprentice : and further, (here insert any special 
covenants),'* 

Section 10 of the Act provides that no such con- 
tract shall be valid unlesa it be executed in the 
manner aforesaid. 


I 
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[22] The form of the agreement clearly shows 
that though the agreement may be signed by 
the apprentice as required by the Act, the agree- 
ment is entered into between the employer and 
the father or other relation of the minor who 
contracts on behalf of the minor that the minor 
shall serve the employer. In view of this, it is 
diflicult to understand why Trevelyan says that 
a minor may enter into a contract of apprentice- 
ship. 

[24] In the Fourth Schedule to the Civil Pro- 
cedure Code (Act XIV [14] of 1S82) there is a Form 
annexed as Form No. 65. (This Form is not re- 
produced in the Schedule to the Civil Procedure 
Code, Act (V [5] of 1908). It is the Form of a 
plaint where the apprentice sues the employer. 
That Form states r.e follows : 

“That on the . . . day of . . . .at ... the defendant 
entered into an agreement with the plaintiff and his 
fa^^ber E. F. and that the plaintiff entered into the 
service of the defendant with him after the rnauner of 
an apprentice, etc.” 

Here again it is difficult to see why the agree- 
ment is said to be with the plaintiff. The ques- 
tion whether a minor can bring a suit in restject 
of a contract of apprenticeship or of service enter- 
ed into on his behalf by his father or guardian 
is not free from difficulty, and I propose to 
consider that question later on. To my mind, the 
provisions of the Apprentices Act must be strictly 
limited to the cases therein provided. So far as 
this suit is concerned, suffice it to say that the 
contract in suit is not a contract of apprentice- 
ship. 

[26] In Knglish law contracts of service and 
apprenticeship are put on the same footing and 
are put in the same category as contracts for 
necessaries. In Pitrshoiamdas Tribhovandas v, 
Purshotavidas Mavgaldas, 21 Bom. 23, Candy 
J. at page 33 says ; 

‘‘A GOntriict of a father to give his daughter in mar- 
riage is analogous to the contract of a father apprentic- 
ing his son and binding himself for the performance by 
his eon of all and every covenant on his part.’* 

At the proper time, I shall consider whether the 
contract of marriage is analogous to and stands 
on the same footing as the contract of appren- 
ticeship in every respect. 

[26] In Fernandez v. Gonsalves, 26 Bom. 
li. R. 1036 : (a. I. R. (12) 1926 Bom. 97), Tara- 
porewala J. after referring to the above obser- 
vations of Candy J. in P urshotamdas Tribho- 
vandas V. Purshotamdas Mangaldas :(21 Bom, 
23), says as follows at p. 1045 : 

1 he question there considered was not the liability 
of the minor but of the father. But what I am concer- 
ned with here is the well reconized principle that the 
father cm enter into a binding contract for the bene- 
ht of his minor child which contract is enforceable at 
law. A contract of apprenticeship is held to be good 
because it is considered to be for the benefit of the 
minor; in the same way a contract of marriage is for 


the benefit of the minor, and I i-ee no reason why a 
father should not be held to have power to make a 
contract of marriage on behalf of his miner child. 
I have not been able to find in the English reports a 
single case where the father has entered into a contract 
of marriage on behalf of his minor child. However, i) 
my mind in India the Court would be justified in apply- 
ing the principles of contracts of apprenticeship in 
England in so far as to hold that the contract of 
marriage in India stands on the same footing as being 
one for the benefit of the minor and being one which 
the father can enter into on behalf of the minor. 
Neither a contract of personal service nor a contract 
of marriage can be ordered to be gpecifically performed 
so that in either case the apprentice or the girl cannot 
be compelled to carry out his or her part of a contract 
against his or her wishes. However, if it is an enforce- 
able contract, the other result, namely, the liability in 
damages of the party making the breach of the con- 
tract, would follow.” 

[27] Both these judgments fail to notice that 
in India a contract of apprenticeship is valid 
because of the express provisions of the Appreu- 
tices Act (xix [19] of 1860 ) and only as provided 
for by that Act. In view of those observations, 
however, I have carefully considered whether the 
contract of service stands on the same footing 
as a contract of apprenticeship or a contract of 
marriage of a minor. For the reasons I have sefcj 
out in this judgment I am constrained to boldl 
that the contract of personal service does not' 
stand on the same footing as the contract of ap- 
prentice or a contract of marriage of a minor. 

[28] I have not come across any case decided 
in any of the High Courts in India where the 
legal position in reference to the contract of 
service concerning a minor was decided or con- 
sidered, and I have therefore to decide this case 
on the sections of the Indian Contract Act only, 
cited above. 

[29] I have hitherto carefully avoided con- 
sidering the position in English law as regards 
contracts of infants. But I think it is necessary, 
in spite of the vital difference in English law 
and Indian law on this point, brieffy to set out 
the position in English law. 

[30] Simpson on the Law of Infants, 4 th 
Edn., at p. 7. says: 

“The acts of an infant fall under three beads, 
according as they are (1) void, (2) voidable, or (3) 
binding.” 

Section i, Infants Relief Act, 1874, makes void 
many contracts by infants which ware formerly 
voidable only. It is in the following words: 

“All contracts, henceforth entered into by 

infanta for the repayment of money lent or to be lent, 
or for goods supplied or to be supplied (other than con 
tracts for necessaries), and all accounts stated with 
infants, shall be absolutely void.” 

[31] Halsbury in vol. xvil, p. 604. rara. 
1301, states as follows: 

“At common la'w, an infant's contracts are, in 
general, voidable at the instance of the infant, though 
binding upon the other party. Exceptions to this rule 
are contracts for necessaries, and certain other contracts 
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good and binding upon an infant. Contracts which are which have been considered 30 beneficial 

obviously prejudicial to an infant are wholly void.” t/y^o them a3 to be put in the category of neees- 

[32] In English law contracts of service and'^'" ^ however, not concerned with the 

apprenticeship are put on the same footing as Legislature under which all con- 


contracts for necessaries. In Coke upon Littleton, 
17 2A. the note as to the power of an infant to 
bind himself by a writing states that there are 
some exceptions to his general inability, as: 

"An infant may bind hinaself to pay for bia neceaaary 
meat, drink, apparel, necessary physic, and such other 
necessaries, and likewise for his good teaching or in- 
structions, whereby he may profit himself afterwards.” 

If, therefore, there is a contract of service or 
apprenticeship, which is for the benefit of the 
infant, it would, according to English law, be en- 
forced against the infant whether the contract 
was entered into by the infant or on behalf of 
the infant. A notable instance of the enforcement 
of such a contract against the infant is to be 
found in the case of Roberts v. Gray, (1913) 1 
K.B. 520 : (82 L J.K. B. 362). In that case Cozens- 
Hardy. Master of the Rolls, says that the 
doctrine of an infant’s contract for necessaries 
being binding was applied not merely to bread 
and cheese and clothes, but to education and in- 
struction. In that case of Roberts v. Gray, (1913) 
1 K. B. 520 : (82 L, J. K. B. 362), John Roberts 
who became well known for his reputation as 
a great billiard player entered into an agreement 
with Joseph Gray and Harry Gray, the father of 
Josheph Gray, that Joseph Gray should accom- 
pany John Roberts on a tour of the world as 
professional billiardists. It was held by the Court 
of Appeal that the education which a billiard 
player of the receptive capacity of Joseph Gray 
would get from playing continually month after 
month with John Roberts was so valuable that it 
amounted to necessaries in the sense of a labour 
and education contract. It was held in terms 
that the contract was for necessaries. In^^at 
case £1500 damages was awarded against the 
defendants. Joseph Gray appealed against the 
judgment of the Lord Chief Justice who awarded 
those damages against him in the first instance, 
but the Court of Appeal dismissed the appeal. 

[33] Now though according to English law 
the minor would be liable in the case of a con- 
tract of service where the contract was for bia 
benefit, it is clear that under s. 11, Contract Act 
the minor’s contract being void, the minor would 
not be held liable: see Mokori Bibee v. Dliurmo- 
das Ghose, 30 I. a. lU : (30 Cal. 539 p. c ). 

[ 34 ] The contract of apprenticeship entered 
into by the guardian is protected by the Ap- 
prentices Act (XIX [19] of 1850) provided the 
cose falls within the terms of that Act, but no 
such exception is made in the case of contracts 
of service. I realize that as a result of this judg- 


tracts of minors were made void and therefore 
unenforceable by or against the minor. 

[ 35 ] Section 68, Contract Act, which falls 
under the chapter dealing with certain relations 
resembling those created by a contract, says that 
if a person incapable of entering into a contract is 
supplied by another person with necessaries suited 
to his condition in life, the person who has fur- 
nished such supplies is entitled to be reimbursed 
from the property of such incapable person. 
Apart from that, the minor is not personally 
liable though his property may be made liable 
where the contract is made by his guardian who 
has the authority to bind his property. It is held 
that the minor is not liable under S. 70, Con- 
tract Act, for breach of an implied contract : 
see Bankey Behari Prasad v. Mahendra Pra- 
sad, 19 pat. 739 : (a. I. R. ( 27 ) 1940 Pat. 324 
P.B.). 

[36] As the minor’s contract is a void con- 
tract, he is not entitled to sue for damages for 
breach of such contract including the contract of 
service where the contract was entered into by 
the minor himself. The rights which a minor 
may gain under s. 70, Contract Act, are rights 
which, strictly speaking, do not arise by virtue 
of the contract made by the minor but by reason 
of the relationship resembling those created by 
a contract. It has been held in certain cases that 
where the minor has already given the full con- 
sideration to be supplied by him, he is entitled 
to enforce the contract : see TIanmant Laksh- 
man v. J ayarao Narinha, 13 Bom. 50; Raghava 
Chariar v. Srinivasa Raghava Chariar, 40 

Mad. 803 ; (a. I. R. (4) 1917 Mad, 630 F. B.) 

and Abdid Ghaffar v. Piare Lai Salig Ham, 

16 Lah. 1 : (a. I. R. ( 21 ) 1934 Lah. 480). I am * 
not concerned with those cases beeauaa the con- 
tract that I am considering is an executory con- 
tract where the consideration is still to be supplied 
and has not already been supplied as in those 
coses by the minor. 

[ 37 ] If then a minor cannot sue on a contract 
of service entered into by him personally, is he 
entitled to sue for obtaining practically the same 
relief, simply because the contract has been en- 
tered into for and on his behalf and for his bene- 
fit by his guardian ? I have already referred to 
the fact that a minor cannot employ an agent, 
and, therefore, it cannot be said that the contract 
was entered into “for and on his behalf” in that 
sense. The expression "for his benefit” is easily 
understood when one is speaking of a minor’s 
contract 'according to English law, for there the 
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contract is held binding on the minor, if it is 
for the benefit of the minor. But according to 
Indian law the contract is not binding on the . 
minor, and, therefore, on the ground of want of 
mutuality, one should hesitate considerably be- 
fore such a contract is held binding on the other 
side. I am prepared to concede that such con- 
tracts of service may be "for the benefit of the 
minor.” But are they therefore binding on the 
other party ? Or is the minor entitled to sue in 
respect of such contracts ? This brings me to a 
consideration of the cases in which a third party 
has been held entitled to sue in his own name in 
respect of a contract made by two parties under 
which contract the third party gets a beaefit, or 
which contract is made "for his benefit.” 

[38] I shall first consider the question of the 
third party's right to sue on such a contract on 
first principles. ^Yhen a contract is arrived at 
between A and B, what induces A to enter into 
the contract with B is nob only the advantage 
which A will derive but also the fact that B is a 
reasonable man and that he is a man of finan- 
cial stability and a respectable man. It does seem 
to be bard on a that when he binds himself by 
his promise to B only, he should be held liable 
to c also in a case where a benefit under the 
contract is reserved for c, W’ith the consequence 
that he would be liable to two actions in respect 
of the same promise. It is a matter of common ex- 
perience that the next friend of a minor or a 
lunatic bringing a suit is not always reasonable 
in the conduct of the euit. The case becomes a 
case of greater hardship if c is not a lunatic but 
is inclined to behave like a lunatic. It would 
therefore seem unfair to impose a contractual 
liability on A towards C which liability he had 
not undertaken to discharge at the instance of c. 
Under the abovementioned agreement B had 
only conferred an authority upon A to pay the 
money to c, but that authority may be revoked 
by B at any moment. It may be that left to 
himself B may not have sued a. Why should 
then c be entitled to sue A merely because of a 
benefit provided for by B in his contract with A? 
Is he entitled to do so even against the wish of 
B or where there is no evidence that B has au- 
thorized c to sue A ? In the case where a trust is 
created by B and A has accepted that trust and 
A has accepted the position of a trustee towards 
C, 0 acquires a right of property in himself and 
he would therefore be entitled to sue A irrespec- 
tive of the consent of b or even against the 
wish of E. Apart from such a case and the other 
oases which form an exception to the general 
rule, it is B only who can sue a. 

[39] I shall next turn to the Indian Contract 
Act. The definition of "promisor” and "promisee” 
rigidly excludes the idea that the contract can 


be enforced by a person who is not a party to 
the contract, and there is nothing in s. 2 to 
encourage such an idea. It was so stated by 
JlQ.nkinG,J. in Krishna Lai Sadhti v. Pramila 
Bala Dasi, 65 Cal. 1315 at p. 1326 : (A. I. K. (15) 
1928 cal. 518). 

[40] In Mir Sarioarjan v. Fahhruddin 
Mahomed Choivdhuri, 39 I. A, i : (39 Cal. 232 
P.C.), the suit was brought by three plaintills (of 
whom the first w’as an infant by his next friend 
and duly appointed guardian) alleging that they 
w^ere respectively the owners by right of inheri- 
tance of the property claimed in the plaint ; 
that the defendant had agreed to sell them the 
property at a price ; and they prayed for specific 
performance of the agreement. The Subordinate 
Judge passed a decree as prayed and the High 
Court affirmed it. This decision w’^as reversed by 
the Privy Council. In that case one Mr. Garth 
was at the time of the purchase the manager of 
the estate of respondent l who was then a minor, 
and he entered into the contract with the ap-* 
pellant, (Mir Sarwarjan), as such manager. It 
was assumed before the Privy Council that the 

contract was not intended to bind the manager 
personally and that it was intended to bind the 
minor or the minor's estate. It was also as- 
sumed that the purchase was an advantageous 
purchase for the minor. Lord Macnaghten in 
his judgment at p. 6 says as follows : 

“It 13 not within the eonipetenco of a manager of a 
minor s estate or within the competence of a guardian 
of a minor to bind the minor or minor’s estate by a 
contract for the purchase of moveable property, and 
they are further of opinion that as the minor in the 
present case was not bound by the contract there was 
no mutuality, and that the minor who has now reach- 
ed hU majority cannot obtain specific performance of 
the contract.” 

It would, therefore, seem that the mere fact that 
the contract is for the benefit of the minor does 
not entitle the minor to sue on the contract. The 
minor would have been entitled to specific per- 
formance of the contract if he had been a major 
instead of a minor ; but being a minor, he could 
not sue as there was no mutuality in the con- 
tract. 

[41] In the case of Jamna Das v. Bam 

Autar Pande, 39 I. A. 7 ; (34 all. 63 p.o,), the 

action was brought by a mortgagee to enforce 

against a purchaser of the mortgaged property 

an undertaking that he efkered into with his 

vendor. It was held that the mortgagee had no 

right to avail himself of that as he was no party 

to the sale. The purchaser had entered into no 

contract with him and was not personally bound 

to pay this mortgage debt. It was held that he 

was not a person from whom, in the words of 

s. 90, T. P. Act, the balance is legally recover, 
able.” 
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[42] In Dunlop Pneumatic Tyre Company, 
Limited v. Selfridge and Company Ltd,, 1915 
A. c. 847 : (84 li, j. K. B. 1680 ), Lord Haldane 
says at p. 853 : 

* Loi-dg, in the law of England certain principles 
are fundaniental- One is that only a person who is a 
party to a contract can sue on it. Our law knows 
' nothing of a yws quaesitum tertio arising by way of 
contract. Such a right may be conferred by way of 
property, as, for example, under a trust, but it cannot 
be conferred on a stranger to a contract as a right to 
enforce the contract in personavu** 

[43] In In re Rotherham Alum and Chemical 

Company, (18S3) 25 Ch. D, io3 : (53 L. J. ch. 290), 
Lindley L. J. says as follows afc p. iii : 

"But an a>3:reement between A and B that B shall 
pay C, gives C no right of action against B. I cannot 
hee that there is in such a case any difference between 
Equity and Cormnon Law, it is a mere queniou of con- 
tract. It is said that Mr, Peace has an equity against 
the company because the company has had the b'enefit 
of his labour. What does that mean ? If I order a coat 
and receive it, I get the benefit of the labour of the 
cloth manufacturer ; but does any one dream that I 
arn under any liability to him ? It is a mere fallacy to 
say that because a person gets the benefit of work done 
for somebody else be is liable to pay the person who 
did the work." 

[44] In National Petroleum Company Lu 
mited v, Popatlal, 38 Bom. L. R. 610 : (a, i. r. 
(23) 1936 Bom. 344), it waa held that where A 
and B enter into a contract under which A agrees 
to indemnify B against all his debts, a creditor 
of B cannot sue A on the contract. 

"A person who is not a party to a contract is not 
entitled to maintain an action upon that contract. This 
rule is subject to well-recognised exceptions, e. g., a 
person who is not a party to a contract can sue on it 
if be is claiming through a party to the contract or if 
be is in the position of a cestui que trust or of a 
principal suing through an agent, or if he claims 
under a family settlement. 

The fact that consideration may move from a third 
party does not involve the proposition that a third 
party can sue upon a contract." 

[ 45 ] In Great American Insurance Company 
V. Madanlal Sonulal, 37 Bom. L. R. 461: (a. I. R. 
( 22 ) 1935 Bom. 353), the head-note reads as 
follows: 

"The plaintiS was a minor and the sole surviving 
coparcener of a joint Hindu family. The business 
of the family was carried on by the plaintiff’s sister’s * 
husband, who acted as bis guardian. The guardian 
efiected an insurance against fire with the defendant 
company on cotton bales belonging to the plaintiS 
in the plaintiS’s name. Some of the bales having been 
destroyed by fire, the plaintiS sued by his guardian as 
his next friend to recyer the amount of loss caused by 
fire from the defendant company. An issue was raised 
whether the contract of Insurance was void on the 
ground of plaintifi’s minority. It was held: 

(1) that the contract sued upon was not a contract 
which was made by a minor although it was made on 
behalf of the minor by a person who acted as his 
guardian; (2) that the plaintiS-minor having been 
a person for whose benefit the contract was made, was 
entitled to sue on the contract ; (3) that, therefore, the 
defendant company had no defence to the suit." 


This case has been subjected to the following 
criticism in Mulla’s Contract Act, p. 64 : 

“The principle on which this decision is based is not 
altogethGr easy to uoderstaod* If the guardian contracts 
as the minor’s agent, it is the minor’s contract and 
therefore a nullity. If it ie the guardian’s contract, he 
should alone be entitled to sue, though he may be 
under an obligation to hold any benefit under the 
contract for the minor’s benefit." 

I must point out that in that cage Great 
American Insurance Company v. Madan- 

lal, 37 Bom. L. R. 461 : (A. I. R. (22) 1935 

Bom. 353) the guardian had taken out the policy 
of ingurance in the name of Surajmal Sonulal, 
which wag the name in which the joint Hindu 
family of which the minor was the sole 
surviving coparcener was carrying on business 
in cotton and other commodities. The guardian, 
therefore, was acting in the position of a trustee 
and the plaintiff was occupying the position of 
a cestui que trust. The defendant company 
knew that the business was carried on by the 
minor and by reason of the fact that they issued 
the policy in the name of Surajmal Sonulal, 
they undertook an obligation not only towards 
but to the minor for the payment of the loss. The 
contract was not one which the guardian could 
set aside at his will. He could not hold the 
moneys received from the insurance company 
for his own benefit or make it payable to some- 
one else. The guardian had the authority to 
insure the property and to recover from the pro- 
perty of the minor the premium, if paid by him, 
though, as Beaumont 0. J, points out, the 
premium was presumably paid from the minor’s 
property. The ingurance company could recover 
the premium if unpaid from the minor’s property. 

It was therefore the minor W'ho supplied the 
consideration for the insurance company’s pro- 
mise to pay the amount of the loss to him. As 
the guardian was in the position of a trustee 
acting for the minor, the moneys recovered by 
the guardian would be held by him as trust 
moneys and not as his own property which would 
devolve on the Official Assignee on his insolvency. 

On the face of the policy the insurance money 
was payable to the minor. The substantive right 
to sue was in the minor. The omission to join 
the guardian as a party to the suit did not make 
any differenie as the insurance company on 
payment to the minor of the loss pursuant to 
the decree of the Court would obtain a complete 
discharge of their liability under the policy. 

[46] In Les Affreteurs Reunis Societe 
Anonyme v. Leopold Walford (London) 
Limited, 1919 A. c 801: (88 L. J. K. B. 86)i the 
facts were these: "It is usual for a charter-party 
to provide that a commission shall be payable 
to the broker by whom the charter is negotiated. 

The broker is not a party to the charter-party, 
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and it is the practice for the charterer, if neces- 
sary, to sue the shipowner for the amount of the 
broker’s commission as trustee for the broker 
In that case the action had been brought by the 
broker himself, but by consent it was treated as 
brought by the charterers as trustees for him. The 
House of Lords recognized the practiee'and gave 
judgment in his favour. At p. 806 Lord Chan- 
cellor Birkenhead says : 

'‘My Lords, bo far as I am aware, that case (Eob^rfson 
V. Wait, (1873) 8 Ex. 299 : (22 L. J. Ex. 209), hag not 
before engaged the attention of this House, and I think 
it right to say plainly that I agree with that decision 
and I agree with the reasoning, shortly as it la ex- 
pressed, upon which the deaision was founded. In 
this connection I would refer to the well-known case 
ol In re EtTtpress Engineer^ng Company, (1881) 
16 Ch. D. 125 at p. 129 : (29 \V. R. 342). In the judg- 
ment of Sir Greorge Jessel, M. R , the principle is 
examined which, in my view, underlies and is the 
explanation of the decision in Bobertson v. Wait. {(1873) 
b Ex. 299 : (22 L. J. Ex. 209). The Master of the Rolls 
uses this language : ‘So, again, it is quite possible that 
one of the parties to the agreement may be the nominee 
or truBtee of the third person. As James L. J. sug- 
gested to me in the course of the argument, a married 
woman may nominate somebody to contract on her 
behalf, but then the person makes the contract really 
ae trustee for somebody else, and it is because he con- 
tracts in that character that the cestui que trust can 
take the benelit of the coniracl’/’ 

[47] I am bound by the decision of the Appeal 
Court in Great American Insurance Company 
V. Madanlai Sonulal, 37 Horn. L. r. 461 (a.i.h. 
(22) 1936 Rom. 363), but 1 am also of tbe opinion 
that that case waa rightly decided. Even if the 
contract in that case had been entered into by 
the minor himself and he had already paid the 
premium, the minor would have been entitled 
to recover the loss on the authority of the caaea 
already referred to by me. The head-note in 
that case Great American Comjjayiy's case : 
(37 liom. L. R. 4G1 : A. I. R. (22) 1935 liom. 353), 
eays that the plaintiff-minor having been a 
person for whose benefit the contract was made, 
waa entitled to sue on the contract." I am, how- 
ever, not inclined to read that observation, for 
the reasons hereinafter set out, as laying down 
that in every case where a contract is made for 
the benefit of the plaintiff-minor the minor 
would be entitled to sue on the contract. 

[493 It was at one time thought that if the 
person who was to take a benefit under tbe con- 
tract was neirly related by blood to the promisee 
a right of action would vest in him. The case of 

I weddle v. Atkinson (186I) 1 B. A s. 393 , is con- 
elusive against this view. 

( 49 J In Shankar Vishvanath v. Umahai, 37 
Bom. 471 : (19 I. G. 7 SG), it was held that though 
the insurance policy was a contract between the 
deceased and the insurance company expressed 
to be for the benefit of the wife of the assured, 
U was within the power of the assured at any 


time to put an end to the contract by ceasing 
to pay the premia or otberwise to defeat the 
expectation of bis wife by assigning the policy 
to a creditor. He could divest himself of his 
beneficial interest in the policy only by an assign, 
ment in writing or by a signed declaration of 
trust. It was held that there was nothing in the 
Contract Act to show an intention that a person 
not a party to the contract can sue on it. At 
p. 479 Scott C. J. said : 

“There is, however, nothing in the present case to 
show that tbe plaintiff was either the promieor or the 
promisee and therefore a party to the agreement. There 
is nothing in the Act to show an intention that a person 
not a party to the contract can eue on it So far us it 
goes, S. 2 (i) is an indication to the contrary.” 

This case was followed in Krishna Lai Sadhu 
V. Pramila Bala Dasi, 55 Cal. 1.315 ; (a. I. r. 
(16) 1928 cal. 518). 


[50] In Aihar Chandra Mandal v. Dal 
Gobinda Das, 03 cal H72 : (a. i. r. ( 23 ) 1936 
cal. 663), it was held that a stranger to a contract 
cannot take the benefit of the contract betw-een 
two other persons reserving a benefit to him, 
unless from the terms of the contract it is clear 
that a trust for him is intended — see also Jnan 
Chandra ilukherji v. Mano Ranjan Mitra, 
I. Ii. K. (1941) 2 cal. 576 : (A. I. R. (29) 1942 Cal. 

251) and Snhbu Chetti v. Arunachalam Che.ttiar 

63 Mad. 270 ; (a. I. R. (17) 1930 Mad. 382 P. B.)’ 

[ 51 ] In principle I do not see any distinction 
whether the benefit reserved under the contract 
IS the benefit reserved for a minor, or for a 
married woman, or for any other person. In law 
a trust in favour of such third party does not 
arise merely because a beoefit is provided for 
him or her. Therefore, in my opinion, a contract 
made by the father of a minor including a con 
tract of apprenticeship or service is not a con- 
tract which the minor is entitled to sue on on 
the ground that it is for bis benefit, where the 
contract is executory and the full consideration 
payable by or on behalf of tbe minor is not paid. 
The work that the minor in the case before me 
did for a month or two was of no use to the 
defendant who promised to pay to the plaintiff 
Us. 9,500, only if she completed the picture 


iiiia urings me to a consideration of 
contracts of marri,ag6 of minors entered into by 
the faUier or guardian of tbe minor. I am of 

the opinion that contracts for marriage stand in 
a class by themselves. Rankin C. J. in the case 
above cited Krishna Lai Sadhu v. Pranula 

faf f ^ ^ <15) 1928 

cal. 51b; says at p. 1327 : 




be applicable to cooimunities aZng whom 
marriages a-e contracted for minors by pareiits and 

T Pitting aside .such cJser I see no 

reason to think that the law in India contains a series 
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of exceptions to the principles that a contract can only 
be sued upon as such by a party thereto/* 

[63] In Fernandez v. Qonsalves^ 26Bom lr 
1035; (a. I, R, (l2)l92o Bom. 97), Taraporewala J. 
was considering the question of a contract of 
marriage entered into by the plaintiff’s father 
with the defendant. The parties in that case 
were Native Christians or Goans. Tarapore- 
wala J. referring to the case of Moliori Bibi 
V. Dhurmodas Ghose, 30 I. a. ii 4 : (30 cal .539 
P. c.) says this at p. 1038: 

“Whether their Lordahips of the Privy Council 
would have applied the same principle to a contract 
of marriage ia to my mind very doubtful; and, so 
far aa 1 am concerned, unlesa there is an authority on 
the point which is absolutely binding on me, I am 
not prepared to hold that the contract of marriage 
made on behalf of a minor by a person, who is natural 
guardian of the minor and who is the only person who 
could enter into such a contract, is void. The princi- 
ple on wbicM i hold the contract in this case valid is 
the principle which has been laid down subsequent 
to the Privy Council decision in cases where the Courts 
in India have tried to give the force of contract to 
agreement made by the guardian of a minor for his 
behalf, where the guardian has power to enter into 
such agreement so as to bind the minor and the agree- 
ment is for the minor's benetit.” 

At p. 1040 Taraporewala J. says: 

“It IB considered in this country a sacred and 
essential duty of the parents and guardians, parti- 
cularly of girls, to see that they are settled down in 
life by proper marriage. (The plaintiff in that case 
was a girl.) .... I consider these Indian Christians 
and Goans, so far as the duty of making contract of 
marriage is concerned, on the same footing as Hindus 
or Mabomedans and other communities in India, and 
on that fooling I come to the conclusion that it is the 
duty of/he parents to make a contract of marriage 
for their daughters, and that, therefore, they can 
make a binding contract on behalf of their daughters.” 

At p. 1042 he says: 

“The principle which the Court has to consider is 
this : has the guardian power to enter into the con- 
tract on behalf of the^inor so as to bind the minor t 
and, secondly^ whether the contract is for the benefit 
of the minor. If either of the two essentials is want- 
ing, there would not be a contract ey\ for ceable at law, 
and, if both these essentials are present, it would be 
a contract enforceable at law. By this decision I 
make the contract binding on the minor which is not 
done in England. But to my mind, considering the 
di&erence between the social customs and manners of 
people in England and in this country, there is much 
less hardship and much less harm in my holding that 
the natural guardian of a minor is entitled to make a 
contract of marriage binding on the minor than to 
hold otherwise; as to hold otherwise would mean that 
no one could make a contract of marriage for his 
minor daughter for fear that the other party may at 
any time put an end to it without incurring any 
liability. The breach of a promise of marriage has 
much more serious consequences in India in the case 
of girls, inasmuch as the chances of the girl making 
another good match are seriously affected. I for my 
part am not disposed to read that result in the Privy 
Council judgment. In my opinion it would be 
revolutionizing the manners and customs of the peo- 
ple here if I were to hold that a contract of marriage 
could not be entered into by a natural guardian for 
a minor girl/* 


A. I. R. 

[54] In Mulji Thakersey v, Oointi and 
Kastur, ll Bom 412, plaintiff no, i was the 
father of plaintiff No. 2 and defendant no. i 
was the mother of defendant No. 2 who was her 
daughter. It was held that defendant no, i had 
committed a breach of the agreement by not 
giving her daughter (defendant No. 2) in 
marriage to plaintiff no. 2 , and a decree was 
passed against defendant No. i for inter alia 
damages for breach of the contract. But the 
suit against defendant No. 2 was dismissed as 
it was held that defendant no. 2 being a minor, 
was not liable in respect of that contract. This 
judgment was not cited before Taraporewala J. 
In view of the judgment in Mulji Thakersey 
V. Gomti and Kasiur, 11 Bom 412, it is diflScuIt 
to see how Taraporewala J. held that the guar- 
dian had the power to enter into the contract 
of marriage on behalf of the minor so as to 
bind the minor, 

[55] In Waghela Bajsanji v. Shekh Maslu- 
dill, 14 I, A, 89 : (ll Bom, 551 P. G.), the Privy 

Council said at p. 96 : 

“Now it was most candidly stated by Mr. Mayne 
who argued the case ou behalf of the respoudent, that 
there is not in Indian law any rule which gives a 
guardian and manager greater power to bind the infant 
ward by a personal covenant than exist in English law. 

In point of fact, the matter must be decided by equity 
and good conscience, generally interpreted to mean the 
rules of English Jaw if found applicable to Indian 
society and circumstances. Their Lordships are not 
aware of any law in which the guardian has such a 
power, nor do they see why ic should be so in India. 
They conceive that it would be a very improper thing 
to allow the guardian to naake covenants in the name 
of his ward, so as to Impose a personal liability upon 
the ward, and they hold that in this case the guardian 
exceeded her powers so far as she purported to bind her 
ward, and that so far as this suit is founded on the 
personal liability of the talukdar, it must fail.** 

[66] In Makar ana Shri Banmalsingji v, 
Badilal Vakhatchand, 20 Bom. 61, it was held 
that a minor cannot be bound personally by 
contracts entered into by a guardian which do 
not purport to charge his estate and that Act 
XX of 1864 gave no power to a guardian or 
administrator to bind his ward by personal 
covenants. 

[57] The case of Fernandez v. Gonsalves, 26 
Bom. L. R. 1035: (a. I, B. (12)1925 Bom 97), was 
approved by the Appeal Court in Khimji 
Kuverji v. Lalji Karamsi, 43 Bom, L. r. 35; 

(a. I. R. <28) 1941 Bom. 129), though nothing is 
stated about what Taraporewala J. described as 
the first essential, i. e. "the power of the guar- 


dian to enter into the contract on behalf of the 

minor so as to bind the minor.” 

[58] The head-note of the case in Khimji 

Kuverji v. Lalji Karamsi (43 Bom. L. R. 36 : 

A. I. R. (28) 1941 Bom. 129) reads as follows : 

“Amongst Hindus a contract of marriage entered 
into on behalf of a minor by the minor’s legal guardian 
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■and shown to be for the minor’s benefit is enforceable 
at the instance of the minor. 

Where a contract of marriage was entered into be- 
tween the mother of the plaintiff, who wasa minor Hindu 
girl, acting as her guardian and on her behalf, and the 
father of the defendant on behalf of the defendant who 
was a Hindu and a major, Held on consideration of 
the habits and customs prevailing amongst Hindu?, 
that the contract being for the benefit of the minor 
girl could be enforced by her, and she could maintain 
a suit for damages for breach thereof by the defen- 
dant.” 

[note: — ^T he reference to the case of Nation^ 
<il Petroleum Company v, Popatlal, 38 Bom. 
L. R, 610 ; (a. r. R. (23) 1936 Bom. 314), in the 
judgment of Beaumont C. J. at p. 46 of that 
report is a mistake for Great American Insu- 
rance Co, V. Madanlal Sonulal, 37 Bom. L. R. 
461 : (A. I. R. (22) 1935 Bom. 363).] 

[59] It is the decisions as to the minor’s right 
to sue for damages in cases of breaches of con- 
tracts of marriage that have caused me the great- 
est difiSoulty in arriving at the decision which I 
have ultimately arrived at in the case. In con- 
tracts of marriages as well as service, the contracts 
are by their nature executory, and they are 
entered into for the benefit of the minors. There 
. 13 , however, the following point of distinction. 
A contract of marriage is not void for want of 
consideration as a contract of service by a 
minor is. The minor in the case of a contract 
of marriage is very often, in this country, of a 
very tender age. Even where the minor is of an 
understanding age, it is not the minor’s promise, 
if any, to marry, which the other party relies 
upon for the performance of the contract. The 
only consideration for a marriage contract is 
the promise of the father that the minor will fui- 
fil his contract by the minor’s marriage at a 
future date, and the reciprocal promise of the 
other party to the contract. These reciprocal pro- 
mises form the only consideration for each other 
and they result in a contract. The parties rely 
on the respectability of the father for the fulfil- 
ment of the contract. The father very often 
brings hia personal influence to bear on the 
minor so that the father’s contract may be 
honoured. Sometimes the minor carries out the 

ather s promise at the cost of his personal hap. 
pmess. In a contract of service, what the other 
party relies upon is the promise of the minor to 
^rve and his actual service from day to day. 
ibe employer agrees to pay the salary specified 
not merely because the father has promised 
that the minor will serve in terms of the con- 
tract. In my opinion a minor’s contract of mar- 
riage IS, therefore, not void for want of conside- 
ration as a contract of service by a minor is. 

[60] Is there no benefit that the minor deri 
vea by reason of my holding that such con- 
tracts of service are void according to Indian 
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law? Contracts of service like other contracts 
to be carried out in future involve a certain 
element of speculation. It may be that a con- 
tract of service by a minor, which is beneficial 
at the date it is entered info, may by reason of 
change of circumstances not be beneficial to him 
at a future date. He may, while the contract 
is only partly executed, obtain better terms at 
a future date, and those better terms may be due 
to the very service he has put in under the first 
contract. I take it to be the English law that if 
a contract of service is beneficial to the minor 
at the date it is entered into, he is not entitled 
to repudiate it, because of the better terms he 
may obtain at a future date. In Indian law, the 
contract being void, he is at liberty to take up 
service on better terms, even while the first 
contract remains executory and unfulfilled. I 
realize that contracts of marriage of minora 
involve a greater amount of speculation than 
other contracts. One may go further and say 
that marriage is a gamble and not a mere matter 
of speculation. But contracts of marriage have 
been recognized by a aeries of decisions now 
extending over several years as valid, if they are 
entered into by the guardian for and on behalf 
of and for the benefit of the minor. For the 
reasons which I shall presently mention they 
must be held to be enforceable by the minors 
personally, even though they are not enforceable 
against minors. 

[ 61 ] It being conceded that such a contract 
of marriage is valid, the next question is : is it 
right in principle that the minor by himself can 
sue the other party in respect of such a contract 
without joining the father as a party to the 
suit? In principle there does not seem to be 
any objection. The father cannot set aside such 
a contract as he can set aside a commercial con. 
tract at his pleasure nor give the benefit of the 
contract to another party. The argument that the 
other party contemplated liability to the father 
only because he was the party to the contract is 
also devoid of substance. The principal liability 
of the other party in such a case is to the 
minor. The father’s rights are in the nature of 
a trustee’s rights, and they exist only for the 
benefit of the minora. If, for instance, ornaments 
and clothes are given by way of gift to the 
minor in pursuance of such a contract, the 
father’s right to recover the same from the other 
party, if they are in his possession, is only for 
the benefit of the minor. So also damages which 
the father may recover in the case of a breach 
of contract must be held by the father for the 
benefit of the minor. If such damages are paid 
to the father by the other party, the moneys 
so lying in the hands of the father are not his 
property, and if he becomes insolvent, they 
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would not vest in the Official Agsignee as the 
assets of the insolvent. Though the father does 
suffer in bis reputation by reason of the breach 
of contract of marriage, what he contracts for 
is not for the preservation of his reputation or 
happiness but for that of the infant. The other 
party contracts a direct obligation to the minor 
and undertakes to pay such damages as the 
minor (and not the father) may sustain. The 
cause of action then is complete in the minor 
and it is not necessary that the father should be 
joined as a party to the action. 

t62] The case of a contract of service stands 
on a difi'erent footing. So far as contracts of 
service are concerned, there is no reason why 
the father should not remit performance of it, 
if for instance he realizes that it is the minor 
and not the employer who is at fault, To allow 
the minor, represented by a next friend in the 
suit, to sue the employer in such a case would 
seriously prejudice the employer. But the main 
ground on w’hich I hold that the contract of 
service entered into by a father on behalf of 
the minor is not enforceable, is that it is void 
for want of consideration. Besides the minor 
in a contract of service is not seriously pre- 
judiced because, as I have stated before, he can 
always recover the amount of the salary actually 
earned by him or he may obtain employment 
on better terms, or an employment which is 
more suited to his temperament or natural 
aptitude. 

[63] I have carefully considered the expres- 
sion “ on behalf of and for the benefit of the 
minor” as used by our Appeal Court and Tara, 
porewala J. in the case of suits by minors for 
the recovery of damages for breach of contracts 
of marriages ; but I am not prepared to rely on 
that expression, when I am considering the case 
of a contract of service, as the deciding factor 
which should compel me to hold that the minor in 
the case of such a contract of service is entitled 
to sue in his own name. In my opinion the 
father of the minor in a contract of service doss 
not occupy the position of a trustee within the 
meaning of the abovementioned decision of the 
House of Lords in Les Affreteurs Beunis 
Societe Anonymev. Leopold Walford (London) 

Limited, 1919 A. C. 801; (88 L. J. K. B. 861), 
though he does occupy such position in the case 
of a contract of marriage entered into by him 
on behalf of and for the benefit of the minor. 

[64] I, therefore, decide issue No. 3 against 
the plaintiff. 

[65] 22nd July 194:8. — Affer I pronounced my 
judgment on issue No. 3 on 2ist July 1948. on 
coming to Court on 22nd July I inquired of 
counsel whether it was not in the interests of 
parties that I should try issues Nos, 1 and 2 also. 


For instance, if on hearing evidence I came to 
the conclusion that the defendant did not enter 
into any oral agreement with the plaintiff’s 
father as alleged in para. 1 of the plaint, the 
suit in my opinion would fail. The suit is not 
on the footing of a contract entered into by 
the plaintiff herself with the defendant, though 
it is the defendant’s case that the plaintiff her- 
self entered into the contract with the defendant 
and that the defendant was not aware of the 
plaintiff’s minority. It is clear that entirely 
different considerations would apply if the plain- 
tiff had filed this suit on that footing. I am 
not prepared to allow at this stage to convert 
the suit into a suit of that nature. Both counsel 
agreed with me and, thereupon, I decided to try 
issues NOS. 1 and ^ as preliminary issues along 
with issue No. 3. 

[66] If my judgment on issues Nos. l and ^ 
is against the plaintiff and it is held in appeal 
to be incorrect, the suit may be decided on issue 
NO. 3. If my judgment, on the other hand, on 
issues NOS. 1 and 2, assuming it to be against 
the plaintiff, is correct, then a finding on issue 
No, 3 may be unnecessary, 

[67] At the request of Mr. 0. J. Shah who 
says his witness on issues Nos. 1 and 2 is not 
in Court, I adjourn the suit to Monday, 26th 
July 1948. 

[68] 26th J uly 1948. — At this stage counsel 
for the parties state that the suit has been 
settled. 

[69] Per Curiam. — By consent suit dis- 
missed. Counterclaim dismissed. No order as- 
to costs. 

R.G.D. Suit dismissed by consent. 
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Weston and Ohainani JJ. 

G. B. Ghatge — Petitioner v. Emperor. 

Criminal Reyn. Appln. No. 894 of 1948, Decided on 
14th September 1948. 

Penal Code (1860), Ss. 88 and 89 — Child over 12 
years receiving moderate punishment from school 
authority — No olfence committed by authority. 

When a child ia sent by its parent or its guardian to 
a school, the parent or guardian must be held to have 
given an implied consent to its being under the disci- 
pline and control of the school authorities and to the 
infliction of such reasonable punishment as may be 
necessary for the purposes of school discipline or for 
correcting the child. The above principle applicable in 
respect of children under 12 will also apply in the case 
of children over 12, and when a child over 12 years of 
age goes to a school, it may be assumed that the child 
gives an implied consent to subject itself to the disci- 
pline and control of the school authorities and to receiv- 
ing such reasonable and moderate corporal punishment 
as may be necessary for its correction or for maintain- 
ing school discipline. [Paras 4 & 6J 
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Hence the teacher in administering corporal punish- 
ment to the child is not guilty of any criminal offences. 
Case law relied on. [Para 10] 

Annotation: (’46-Man.) Penal Code, S. 89 N, 1. 

Af, A, Coelho and B. Q. Pradhan — for Petitioner. 

S. Kamalakar — for Opponent. 

H, M. Choksiy Government Pleader — for the Crown. 

Chainani J — This is an application in revi- 
sion by one G. B. Ghatge, who is the Principal 
of the Hume High School, Victoria Gardens 
Road, Bombay, against his conviction under 
8. 323, Penal Code, and the sentence of fine of 
Be, 1 imposed on him, 

[2] The complainant is one Abdul Jaffar 
Ismail Sheikh, a boy of about 15 years of age, 
who was a student in the 6th standard in the 
Hume High School, of which the accused appli- 
cant was the Principal. On 6th October 1947 , in 
the morning the applicant was conducting 4 th 
standard class. He then found that the com- 
plainant had been driven out of his class by 
Mr. Saraf, who was then teaching Algebra to the 
students in the 6th standard. The applicant 
enquired from Mr. Saraf and was informed by 
him that the complainant had misbehaved in 
the class. There is some dispute with regard to 
the nature of the misbehaviour, but that is not 
material for tbe purposes of this case. The appli- 
cant then gave some strokes with a cane to the 
complainant on his body. The applicant’s case is 
that he had given only two cuts with a cane on 
one of the hands of the complainant, while, 
according to the complainant, he was given five 
or six strokes, two on one of his hands and three 
or four on other parts of his body. The learned 
Magistrate has accepted the complainant s state- 
ment on this point; and we must accept that 
finding, as it is on a question of fact. 


[3] The material question in this case, how- 
ever, is whether the applicant is guilty of any 
criminal offence, There is no doubt that in 
English law it is recognized that a school master 


may inflict corporal punishment on a pupil for 
purposes of correction or enforcing school disci- 
pline. In Regina v. Eopley (i860) 2 F. & P. 202, 

Cockburn 0. J, has observed (p. 206 ): 

By the law of England, a parent or a school master 
{vtho for this purpose represents the parent and has the 
parental authority deles?ated to him), may for the put- 
POM of correcting what is evil in the child inflict 

corporal punishment, always, 
re^Zabie » condition, that it is moderate and 


In Mansell V. Griffin, (1908) 1 K. B. 160 , it 
has been held that a teacher in a public elemen- 
tary school has authority to inflict corporal 
pumshrnent on a pupil, i| the punishment in- 
flicted IS moderate, is not dictated by any bad 
motive, IS such as is usual in the school, and 
such as the parent of the child might expect that 
the child would receive if it did wrong. See also 


Bex V. Newport ( Salon) J ustice : Wright, Ex 

parte, (1929) 2 K. B. 416 : (98 L. J. K. B. 565) and 
Cleary v. Booth, (1893) 1 Q.B. 465: (62 L.J.m.c. 87). 

[4] In India, the question must be decided by 
reference to the provisions of the Penal Code. 
Section 89 of the Code states that nothing which 
is done in good faith for the benefit of a person 
under twelve years of age, or of unsound mind, 
by or by consent, either express or implied, of 
the guardian or other parson having lawful 
charge of that person, is an offence by reason of 
any harm which it may cause, or be intended by 
the doer to cause or be known by the doer to be 
likely to cause to that person. The complainant 
is a Muslim, and in para. 265 of his book on 

Muhammadan Law, Mr. Tyabji has stated as 
follows (p. 296) ; 

“The guardian of the ward’s person may restrain and 
control the acts and conduct of the ward; and the 
father may by personal and other chastisement to a 
reasonable extent inflict correction on the child for 
disobedience to his orders. These rights may be dele- 
gated by the guardian or father respectively to a tutor 
or schoolmaster, or other person.” ’ 

Sub-section (4) of s. 9. Bombay Children Act, 
1924, provides that nothing in that section shali 
be construed to take away or affect the right of 
any parent, teacher or other person having the 
lawful control or charge of a child to administer 
punishment to such child. This shows that the 
Legislature also recognizes the right of a parent 
or teacher of a child to administer punishment 
to it. It has been held that while the child is at 
school, the schoolmaster is in the position of a 
parent, that the parental authority is delegated to 
the schoolmaster, and that the schoolmaster re- 
presents the parent for the purposes of correo- 
tiomsee Begina v. Uopley, (i860) 2 P. & p, 202, 
Fitzgerald v. Northcote, (l865) 4 P. & p. e 5 G 
and Cleary v. Booth, (1893) 1 q. b. 405': (62 
Ij. J. M. c. 87). When a child is sent by its 
parent or its guardian to a school, the parent or 
guardian must be held to have given an implied 
consent to its being under the discipline and 
control of the school authorities and to the in- 
fliction of such reasonable punishment as may 
be necessary for the purposes of school discipline 
or for correcting the child. This principle has 
been accepted by the Rangoon High Court in 
Ktng-Emperor v. Maung Ba Thaung, 3 Bang. 

659 ; (a. I. R. (13) 1926 Rang. 107 ; 27 Or. L. J. 

636). In that case a schoolmaster was prosecuted 
under s. 323, Penal Code, for caning a school 
boy under his charge. It was not suggested that 
the schoolmaster was actuated by improper 
motives or that he was not acting bona fide 
in the interest of the school discipline or that the 
punishment was unduly excessive. It was held 
that the schoolmaster had committed no oS'ence, 
in view of the provisions of s. 89, Penal Code. 
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[5] Section 89, Penal Code, however, applies 
in the case of children under 12 years of age. 
The complainant is 15 years old. The relevant 
section applicable in this case is S. 88, which 
provides, inter alia, that nothing, which is not 
intended to cause death, is an offence by reason 
of any harm which it may cause to any person 
for whose benefit it is done in good faith, and 
who has given consent, whether express or 
implied, to suffer that harm, or to take the risk 
■of that harm. The principle referred to in the 
iprevious paragraph in respect of children under 
ll2 will also apply in the case of children over 
jl2, and when a child over 12 years of age goes 
to a school, it may be assumed that the child 
gives an implied consent to subject itself to the 
idiscipline and control of the school authorities 
!and to receiving such reasonable and moderate 
icorporal punishment as may be necessary for its 
correction or for maintaining school discipline. 
Under the Penal Code, a valid consent to suffer 
harm may be given by a person over 12 years 
of age ; see 3, 90. 

[6] We have been referred to a circular issued 
by the Educational authorities, which states : 

“Corporal puniehment shall not be inflicted, except by 
the Head-master, and by him only, in the case of serious 
and repeated misconduct. Only a light cane should be 
used when corporal punishment is considered absolutely 
necessary and the caning should be restricted to the 
palms of the’hand. When corporal punishment is inflict- 
ed, reasons in writing should be recorded by the Head- 
master.” 

This circular shows that the Educational autho- 
rities in this Province also recognize that in 
certain circumstances it is necessary for the 
welfare of students to administer corporal punish- 
ment to them. The Madras High Court has taken 
« similar view in SanJcunni v, Swaminatha 
Paitar, 46 Mad. 648 : (A. I. R. (9) 1922 Mad. 200). 
It is true that the case before the Madras High 
CJourfc was an appeal from a suit for damages, 
but the principle of law enunciated is the same, 
-viz., that a school-master as delegate of the parent 
may for the purpose of correction inflict mode- 
rate and reasonable corporal punishment on the 
child. 

[ 7 ] The learned Magistrate has found that 
the applicant had given 5 or 6 strokes to the 
complainant, as the complainant was guilty of 
misconduct in his class. The punishment was, 
therefore, obviously awarded both in the interest 
cf the complainant and in that of school disci- 
pline; and as, by joining the school, 'the complai- 
nant had impliedly consented to receiving such 
punishment, the applicant will not be guilty of 
any criminal offence, unless it is shown that he 
bad not acted in good faith. 

tfi] The learned Magistrate has held that the 
punishment imposed was excessive. He has drawn 


this conclusion from his finding that the appli. 
cant had given 5 or 6 strokes with a cane to the 
complainant. It has been urged by the learned 
Government Pleader that this conclusion is bin- 
ding upon US. We do not agree with this view. 
The only reason for the learned Magistrate’s 
coming to this conclusion is that the complainant 
had been given 5 or 6 strokes with a cane. There 
is, however, no evidence to show what kind of 
cane it was, with what force the strokes were 
given or even what kind of injuries had been 
caused to the complainant. The Magistrate has 
in his judgment referred to the evidence of Mr. 
Wable, who is the Personal Assistant to the 
Educational Inspector and who has stated that 
the complainant had gone to him and told him 
that two days previously he had been assaulted 
by the Principal, and that he then saw 3 or 4 red 
marks on the buttocks of the complainant. It is 
not clear from the record when Mr. Wable*s evi- 
dence was recorded by the Magistrate. His Head- 
clerk, Mr. Trivedi, was examined on 18th Febru- 
ary 1948. Mr. Wable was, therefore, probably 
examined at the previous hearing, that is on 2l3t 
January 1948. The judgment was delivered on 
13th March 1948. The record does not contain 
any notes of evidence, and it, therefore, appears 
that what the learned Magistrate has stated in 
his judgment with regard to the evidence given 
by the various witnesses is based entirely on his 
impressions of what the witnesses had deposed 
six or seven weeks before he delivered his judg- 
ment on 13th March 1948. The complainant had 
been to a doctor on the same day on which he 
received the punishment, but the doctor has not 
been examined. In the application made to this 
Court by the applicant, it has been stated that 
in his cross-examination the complainant had 
admitted that the doctor had told him *'Kuch 
Nai Huva, Jao” (there is nothing wrong, go 
away). We have not been able to verify this 
statement, in view of the fact that no notes of 
evidence are before us. According to Mr. W’able 
he had advised the complainant to approach a 
Court of law, when he saw him on the third day 
of the incident. The complaint was, however, 
not filed until 8tb November, that is more than 
one month after the incident. This would also 
suggest that the injuries, if any, received by the 
complainant were trivial, and that the com- 
plaint was subsequently filed for some other 
motive, 

[ 9 ] We are not satisfied that the punishment 
awarded in this case was either excessive or im- 
moderate. It is true that the applicant did not 
quite follow the procedure which baa been laid 
down by the Educational Authorities for impo- 
sing corporal punishment. This by itself would 
not show that he did not then act in good faith. 
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It may also be noted that the applicant puni- 
shed the complainant not for offering any insult 
to him personally or for misbehaving in his class, 
but for misconduct committed in the class in 
charge of another teacher, Mr. Saraf. In puni- 
shing the complainant, the applicant does not, 
therefore, appear to have had any other object, 
except that of correction or maintaining the 
school discipline. 

[10] In our opinion, therefore, the applicant’s 
act in administering corporal punishment to the 
complainant is covered by section S9, Penal 
Code. He is consequently not guilty of any cri- 
minal offence. It has been urged in the course of 
the arguments that the applicant is also protect- 
ed by Ss. 79 and 92, Penal Code. We are, 
however, of opinion that these sections have no 
application to the facts of this case. 

[ 11 ] As, therefore, the applicant is not guilty 
of any criminal offence, we set aside his convic- 
tion and the sentence passed upon him. The 
fine, if paid, be refunded. 

D.H. Conviction set aside. 


A. I. R. (36) 1949 Bombay 229 [C. N. 63.] 
Chagla C. J. and Gajendragadkar J, 


The Municipal Corporation for the City of 
Bombay and another — Appellants v. Govind 
Laxman Savant — Bespondent. 

O. C. J. Appeal No. 53 of 1948 and Misc, Appln. No. 
204 of 1948, Decided on 5th November 1948. 

(a) Specific Relief Act (1877), S. 45 — Municipal 
corporation proposing to spend municipal fund 
contrary to the provision of S. 118, City of Bombay 
Municipal Act — Rale payer can proceed under 
S. 45 to prevent misapplication ofmoney — He need 
not file suit — Order under S. 45 is discretionary — 
Cause of action for application under S. 45 or for 
suit for similar relief is same — Petitioner may fail 
under S. 45 yet succeed in suit — Conditions for 
application under S. 45 and suit, stated — Specific 
Relief Act (1877), S. 42. 

A rate-payer is undoubtedly interested in the appli- 
cation of the municipal fund both as a rato*payer who 
has actually contributed to that fund and also as a 
beneficiary who is entitled to the various benefits which 
accrue to the citizens by the application of that fund. 
All the moneys credited to the fund are held by the 
corporation under S. Ill, City of Bombay Municipal 
Act, 1888, in trust for the purposes of the Act. If tbe 
municipal fund is proposed to be misapplied contrary to 
the provisions of S. 118, City of Bombay Municipal 
Act, 1888, the rate payer is a person whose pro- 
perty would be injured within the meaning of S. 45, 
Specific Relief Act. Under S. 45, Specific Relief Act in 
order to satisfy the first proviso a party must have 
some inteiest in properly, franchise or personal right, 
the injury to which alone would entitle him to maintain 
a petition under that section. No particular quantum of 
right is necessary in order to entitle that person to 
come under that section- There is no difference in prin- 
ciple between the title which would entitle a person to 
sue for redress for an injury done to bis property, and 
the title which would be equally necessary to make a 
petition under S. 45 maintainable. It ia perfectly true 


that the law ordinarily discourages a large body of 
persons who have a common interest from litigating with 
regard to their interest in separate suits The policy of tbe 
law is that in such cases a representative suit should 
be brought in which the interest of all should be finally 
and completely adjudicated upon. But to this ordinary 
rule there are certain exceptions, and the most impor- 
tant exception is that when you have members of a 
corporation who are all equally interested in the corpora- 
tion carrying out its activities according to its charter, 
if the corporation acts illegally or contrary to its charter 
or misapplies its funds, then every member of the 
corporation has the right fo file a suit to prevent the 
corporation from so acting. The same principle applies 
to a rate-payer. Every rate payer has a right to pre- 
vent the public body to which he pays the rates frorr\ 
aoting contrary to law or contrary to its own charter. 
In these cases tbe law assumes that the member of tbfe 
corporation or the rate payer has a specific legal 
interest which entitles him to come to Court in support 
of his right and in order to prevent the corporation or 
the public body from acting contrary to law or their 
own charter. There is no reason in principle why the 
member of the corporation or the rate-payer should 
only come to Court by way of a suit, and why he should 
be debarred from invoking the jurisdiction of the 
Court under S. 45. Whether a relief would be granted to 
him under S. 45 or not is another matter. [Paras 1, 2 & 9] 

Section 45 is a summary procedure and the order to be 
made is entirely discretionary with the Court, and be- 
fore the Court would exercise the discretion, the various 
conditions laid down in S. 45 which are all cumulative 
must bs satisfied. Therefore it may be that whereas in 
a particular case a petitioner may fail to get an order 
under S. 45, and yet he may succeed in invoking 
the aid of the Court in a euit filed by him. But that 
does not mean that the cause of action is any different 
in a suit or under S. 45. The title which the petitioner 
or the plaintiff has to establish, the interest which he 
has got to prove is identical in both cases. He must 
show that there is an invasion to his property, fran- 
chise or personal right, and there can only be an 
invasion provided he has a legal specific right in pro- 
party or in franchise or be has some personal right: 32 
Bom. 466 (P C) and (1897) 1 Q. B, 498, Rvf,\ A. I. R- 
(12) 1925 Cal. 48 and A. 1. R. (12) 1925 Cal. 373, 
Comviented\ 22 Bom. 646, Rel. on ; A. 1. R. (26) 1939 
Bom. 431 held obiter; (1894) L.R, 2 Ir. 489, Considered, 

(b) Specific Relief Act (1877), S. 45 — English 
principles regarding issue of mandamus can be 
imported. 

Section 45 deals with a procedure which in England 
corresponds to issuing of a high prerogative writ, and 
the principles of English law dealing with the writ of 
mandamus must be imported in considering the pro- 
visions of S. 45. [Para 2] 

(c) Specific Relief Act (1877), S 45 —Essentials — 
Special injury is not necessary — Any injury likely 
to occur to title to property is enough. 

No special injury has got to be established by the 
petitioner before he can coma under S. 45. If he shows 
any injury and he also shows a title to big property 
which is likely to be injured, that is satificient to satisfy 
the first proviso to S. 45: A. I. R. (12) 1925 Gal. 48, 
Dissent. [Para 5] 

(d) Specific Relief Act (1877), S. 46— There should 
be first demand for justice and specific denial of 
it by respondent before petitioner can apply under 
S, 45 — Specific Relief Act (1877), S, 45. 

Section 46 requires that there should first be a 
demand for justice and a specific denial of that justice 
by tbe respondent. Such a presumption cannot be drawn 
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ex 'post facto even though the respondents may ultima- 
tely resist any application made by the petitioner under 
S* 45, [Para 10] 

(e) Specific Relief Act (1877), S, 45 (d) — *'Other 
specific and adequate legal remedy’* means remedy 
which is immediately available and not remedy 
which can be brought only after giving notice for 
stated period, in cases of urgency — Rate* payer want- 
ing to restrain Municipality from expending muni- 
cipal fund contrary to provisions of City of Bombay 
Municipal Act — Two remedies available, one by 
way of application under S. 45 and other by suit 
under S. 42 read with S, 54 — For suit previous 
notice of one month under S. 521, City of Bombay 
Municipal Act essential — By recourse to suit rate- 
payer not able to get injunction under S, 54, earlier 
than one month — Filing of suit not being as 
efficacious a remedy as application under S. 45 is 
not **other specific legal remedy*’ — City of Bombay 
Municipal Act (III [3] of 1888), S. 521. [Para 11] 

(f) Interpretation of statutes — Hardship — It is 
no concern of Court — But construction should not 
lead to anomalies or insuperable difficulties. 

Courts, while interpreting a section of a statute, are 
really not concerned with the practical difficulties that 
may result in their giving a particular interpretation to 
it although they do not construe a particular section in 
a statute in euch a way as would result in anomalies or 
ineuperable difficulties unless the plain language of the 
section drives the Court to such a conclusion. 

[Para 12] 

(g; City of Bombay Municipal Act (III [3] of 
1888), S. 70 (b) — Specification of price in contract, 

means that it should be explicitly mentioned It 

does not mean specification of fixed price — Price 
may be nrientioned to be ascertained at future date 

by commissioner after taking certain circumstances 
into consideration. 

All that S, 70 (b) requires is that the price has got to 
be specified in the contract, and specifying the price 
only means that it should be explicitly mentioned, or, in 
other words, perusing the contract it should be clear 
as to what is the price which the Municipality has to 
pay to the contractors for carrying out the contract. 
The statute does not say that the contract must state 
a fixed price or a price ascertainable in rupees, annas 
and pies at the date when the contract is entered into. 
Nor is there any prohibition in the statute which 
precludes the Municipality from fixing a price which 
may be ascertained at a future date or may be ascer- 
tained by some person specially nominated under the 
contract by the parties. Under S. 9, Sale of Goods Act, 
the price in a contract of sale may be fixed by the con- 
tract or may be left to be fixed in the manner thereby 
agreed. Therefore, although a fixed amount may not 
appear in a contract nevertheless the price may be 
specified which would be fixed in the manner agreed to 
by the parties under the contract itself Where a cer- 
tain price is fixed but the parties agree that that price 
is subject to certain variations to be determined by the 
Commissioner under certain eventualities, that is as 
much a price as a fixed price in terms of rupees, annas 
and pies. It is not therefore correct to say that the price 
in this contract is not specified, nor is it correct to say 
that the Municipality is compelled by the statute in 
every contract to provide for a fixed amount calculable 
in rupees, annas and pies as the price under the con- 
tract. [Para 12] 

(h) Specific Relief Act (1877), S. 45— Public offi- 
cer departing from path of rectitude — Duty of Court 
while making remarks in judgment pointed out — 
Civil P. C. (1908), O. 20, R. 4, 


When a Court or a Judge comes across any cass 
where it finds that public officer has departed or diviat- 
ed from the path of rectitude, the Court or the Judge 
should in no uncertain terms condemn such action on 
the part of the public officer. But it ig equally of im- 
portance and essential that when a public officer is 
conscientiously doing his duty, the Court should not 
permit any euggestions to be made with regard to his 
impartiality and integrity. There is nothing easier for 
a party than to fling mud at persons who very often 
find it very difficult to defend their conduct and it is 
the duty of the Court to protect public officers from 
such mud slinging. [Para 13] 

Annotation : (’44-Com.) Civil P. C., 0. 20, R. 4, 

N. 6 Pt. 12. 

Sir Jamshedji Kanga and F. B. Eege~~ 

for Appellants. 

M. P, A?nin, Acting Advocate General and B, B, 
Kantavala — for Respondent. 

Chagla C. J. — The Municipality of Bombay 
decided to improve and increase the water sup- 
ply of the City of Bombay and with that view it 
decided to launch what is popularly known as 
the Vaitarna-cum-Tansa Project. That project 
involved the building of a new pipe line 96"^ from 
Tansa. In order to carry out the work the 
Municipal Commissioner invited tenders on 18th 
March 1948, and in response to this invitation 
three contractors submitted tenders and these 
tenders were Nos. 7, 8 and 9 which dealt with 
different portions of the pipe line. The first con- 
tractor that submitted the tender was Bawji 
Sojpal who submitted all the three tenders Nos. 

7, 8 and 9, and the total amount was Rs. 
72,94,055. The Hindustan Construction Co., Ltd., 
also submitted all the three tenders and the total 
amount of their tenders wasRs. 72,29,394. Messrs. 

S, B. Joshi & Co. submitted only one tender. 

No. 7, and their tender was for Rs. 28,89,962. 

With regard to the Hindustan Construction Co., 

Ltd., they sent a letter along with their tender 
and they stipulated that the whole of that letter 
was to be considered as part of the tender, and 
in that letter they pointed out that although the 
Municipality required the work to be done within 
a period of 720 days, they were prepared to 
finish the work in 600 working days. They also 
made it a condition of the contract that the 
rates quoted by them should be suitably adjusted 
if the price of materials, fuel, oils, sales tax and 
labour costs altered, inasmuch as the tender they 
bad submitted was on the basis of prevailing 
rates. They also required that the cost of cutting 
trees and also of de- watering of foundations of 
culverts and cross- drainage works should be paid 
for. Ultimately it was agreed that the price for 
cutting trees and de-watering should be fixed at 
R3. 20,000, and, therefore, this sum of RS. 80,000, 
was added to the amount mentioned in the tender 
of the Hindustan Construction Co., Ltd. On 29th 
May 1948, the Commissioner made his report to 
the Standing Committee and in that report he 
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recommended that the tender of the Hindustan 
Construction Co., Ltd,, should be accepted, The 
Standing Committee accepted that recommenda. 
tion on I6th June 1943. and authorised the Com- 
missioner to execute a contract with the Hindu- 
stan Construction Co,, Ltd. As the amount 
sanctioned was to be spent not only during the 
current financial year, but had to be spread over 
beyond the financial year, under the Municipal 
Act the sanction of the Municipal Corporation 
was required and that sanction was obtained on 
2l3fc June 1948. On 29th July 1948, the petitioner 
and the respondent before us addressed a letter 
to the Municipal Commissioner and he addressed 
a similar letter to the Mayor and the members 
of the Corporation on 30th July 1948, complain- 
ing against the tender submitted by Hindustan 
Construction Co., Ltd., and alleging that the 
tender was illegal and that the Municipality had 
no authority to enter into a contract with the 
Hindustan Construction Co., Ltd,, in terms of 
the tender and asking both the Commissioner 
and the Municipality to desist from entering 
into the contract. On 2ad August the petitioner 
filed a petition in this Court under 9. 45, Specific 
Relief Act, 1377, praying that the Municipal 
Commissioner and the Corporation be ordered to 
forbear from concluding and executing the con- 
tract with Hindustan Construction Co., Ltd., and 
also that they be ordered to invite fresh and 
proper tenders. The petition came on before 
Bhagwati J. and Bhagwati J. made the order 
prayed for. From that order of the learned Judge 
the Municipal Corporation and the Municipal 
Commissioner have come in appeal before us. 

[2] The first question that has been argued 
before us by Sic Jamshedji Kanga is that the 
petition filed by the respondent is not maintain- 
able inasmuch as the conditions laid down in 
S. 45, Specific Relief Act for the maintainability 
of the petition have not been satisfied. In the 
first place it is contended that the petitioner is 
not a person whose property, franchise or per- 
sonal right would be injured by the doing of the 
act which the Municipality and the Municipal 
Oommisaioner threaten to do. It is not disputed 
that the respondent is a rate- payer and pays 
municipal taxes. Section ill defines how the 
municipal fund is constituted, and among the 
many items that go to build up that fund one 
important item is moneys raised by any tax, 
levied for the purposes of the Municipal Act, 
That section also provides that all moneys 
credited to that fund shall beheld by the Corpo- 
ration in trust for the purposes of the Act. sub- 
ject to the provisions contained in that statute, 
and S. 118 of the Act dehnea the various purposes 
to which the municipal fund can be applied, and 
briefly those purposes are the carrying out of 


the objects of the Municipal Act. Now, the res- 
pondent is undoubtedly interested in the appli- 
cation of the municipal fund both as a rate 
payer who has actually contributed to that fund 
and also as a beneficiary who is entitled to the 
various beneSts which accrue to the citizens of 
Bombay by the application of that fund. The 
contention of Sir Jamshedji is that before the 
jurisdiction under 9. 45 can be invoked the peti- 
tioner must show^ that be has a legal specific 
right, a right w^hich is special to himself and 
w'hich is not shared by him with the community 
at Urge. The argument briefly put, on which 
Sir Jamshedji has strongly relied, is that in this 
case every rate-payer in the City of Bombay is 
interested in the proper application of the munici- 
pal fund. There is no interest which is special 
to the petitioner and, therefore, be cannot 
maintain the petition. It is also suggested that a 
mere public w^rong is not sufficient to entitle a 
person to maintain a petition under s, 45. He 
must farther show that some private wrong has 
been caused to him and be has been damnified by 
that wrong. It is further contended that there 
is a vital distinction between a legal right which 
would furnish a cause of action to a party for the 
filing of a suit and a legal right which w^ould 
entitle that party to maintain a petition under 
a. 45, Specific Relief Act. Now, apart from 


authorities with which 1 shall presently deal, it 
would seem clear that under s. 45, Specific, 
Relief Act in order to satisfy the first proviso 
a party must have some interest in property, 
franchise or personal right, the injury to which 
alone would entitle him to maintain a petition 
under that section. It is difficult to see v/hy 
under that section a particular quantum of 
right should be necessary in order to entitle 
that person to come under that section. It is also 
difficult to see why there should be any differ, 
ence in principle between the title which would 
entitle a person to sue for redress for an injury 
done to his property, and the title which would 
be equally necessary to make a petition under 
S. 45 maintainable. It is perfectly true that the 
law ordinarily discourages a large body of per- 
sons who have a common interest from litigat- 
ing with regard to their interest in separate 
suits. The policy of the law is that in such cases! 
a representative suit should be brought in wffiichl 
the interest of all should be finally and com- 
pletely adjudicated upon. But to this ordinary 
rule there are certain exceptions, and the most 
important exception is that when you have 
members of a corporation who are all equally 
interested in the corporation carrying out its 
activities according to its charter, if the corpo- 
ration acts illegally or contrary to its charter or 
misapplies its funds, then every member of the 
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|corporation has the right to file a suit to pre 
jvent the corporation from bo acting. The same 
principle applies t3 a rate-payer. Every rate- 
payer has the right to prevent the public body 
to which he pays the rates from acting contrary 

to law or contrary to its own charter. In these 

cases the law assumes that the member of the 
corporation or the rate-payer has a specific legal 
interest which entitles him to come to Court in 
support of his right and in order to prevent the 
corporation or the public body from acting con- 
trary to law or their own charter. There seems 
to be no reason in principle why the member of 
the corporation or the rate-payer should only 
come to Court by way of a suit, and why be 
should be debarred from invoking the jurisdic- 
tion of the Court under s. 45. Whether a relief 
would be granted to him under s. 45 or not is 
another matter because it is clear that s. 45 , 
deals with a procedure which in England cor- 
responds to issuing of a high prerogative writ, 
and it is now well established that the principles 
of English law dealing with the writ of man- 
damus must be imported in considering the 
provisions of s. 45. Section 45 is a summary 
procedure and the order to be made is entirely 
discretionary with the Court, and before the 
jCourt would exercise the discretion, the various 
conditions laid down in S. 45 which are all 
cumulative must be satisfied. Therefore it may 
be that whereas in a particular case a peti- 
tioner may fail to get an order under S. 46, and 
yet he may succeed in invoking the aid of the 
Court in a suit filed by him. But that does not 
mean that the cause of action is any different 
in a suit or under 8.45. The title which the 
petitioner or the plaintiff has to establish, the 
interest which he has got to prove is identical 
in both cases. He must show that there is an 
invasion to his property, franchise or personal 
right, and there can only be an invasion provi- 
ded he has a legal specific right in property or 
in franchise or he has some personal right. 

[3] Sir Jamshedji Kanga has relied on a 
decision of the Privy Council in Bank of 
Bombay v. Suleman Somji, 35 1 . A. 130 : (32 Bom. 
466 p.c.) for the proposition that the plaintiff 
must show some right which be enjoys other 
than the rights enjoyed by the community at 
large before he can maintain a petition under 
S. 45. Turning to that decision we do not think 
that it lays down the proposition for which Sir 
Jamshedji contends. In that case (which went 
^om Bombay) a shareholder of the Batik of 
Bombay sued the Bank for a declaration of his 
right to inspect and take extracts from the 
register of shareholders alleging that there 
were various irregularities in the management 
of the Bank and that he wanted to communi- 


cate with the other shareholders with a view to 
toe improvement of the management of too 
Bank. Scott J. dismissed the plaintiff’s suit. 
The Court of Appeal reversed that decision and 
gave him the declaration he sought. From that 
decision of the Court of Appeal here the Bank of 
Bombay preferred an appeal to the Privy Coun- 
cil and the Privy Council took the view that the 
shareholder’s suit must fail. In the first place 
toe Pnvy Council pointed out that under the 
Presidency Banks Act of 1876 a shareholder had 
no right to toe inspection of the register of share- 
holders comparable with the right conferred 
under the Companies Act, and therefore, in 
the opinion of their Lordships the only right 
which the shareholder had against toe Bank wae 

. common law belonged to 
every member of the corporation, and that right 
was a limited right of inspection provided it was 
shown that such inspection was requisite with 
reference either to an action already instituted 
or at least to some specific dispute or question 
depending in which the applicant was interested. 
But even in such a case inspection would be 
granted only to such an extent as might be neces- 
sary for the particular occasion. Now, it should 
be borne in mind that the shareholder was 
claiming a general and unqualified right of ins- 
pection and the Privy Council rejected that right 
as not founded either on common law or any 
statute law. Their Lordships point out at p. 137 
that every member of the Bank had an interest 
in the discovery, but none of them had any 
special interest different from that of his fellow, 
members, nor had they any definite purpose or 
object in obtaining the inspection asked for, and 
inasmuch as he had no special interest, the 
Privy Council came to the conclusion that be 
was not entitled to ask for discovery of the regis- 
ter from the Bank. Sir Jamshedji emphasises 
the passage in the judgment of the Privy Council 
which says that the plaintiff must fail because 
he had no special interest which would entitle 
him to succeed. This passage must be read in 
its own context, and the special interest to which 
the Privy Council is referring is the special in- 
terest which under common law would entitle a 
shareholder of a corporation to claim discovery. 

It is not as if the Privy Council were saying 
that the shareholder had an interest, but as the 
interest was shared along with the other members 
of the Bank and he did not show anything fur- 
ther, bis suit was liable to fail. The Privy Coun- 
cil negatived any right whatever in the plaintiff 
to claim discovery under the circumstances of 
that case. It was not as if the plaintiff had some 
interest and the Privy Council were considering 
toe quantum of that interest. The plaintiff 
lacked any title at all or any interest at all 
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which would entitle him to the discovery which 
he claimed. The Privy Council also conceded 
that the plaintiff had a limited and qualihed 
right of inspection of the register, but that claim 
was never put forward at the trial, nor was such 
a claim ever refused by the Bank. At p. 135 the 
Privy Council deals with the nature of the writ 
of mandamus, and they say that this particular 
suit was in the nature of an application for a 
writ of mandamus, and one of the principles 
they emphasise is that the writ will not be allow- 
ed to issue unless the applicant shows clearly 
that be has a specific legal right to enforce which 
he asks for the interference of the Court. The 
Privy Council do not say that the applicant 
must have any special legal right ; it must be a 
specific legal right, and, as I have already indi- 
cated, after considering the facts of that par- 
ticular case they cams to the conclusion that 
the plaintiff in that case had no specific legal 
right whatever to the inspection which he claim- 
ed in the suit. The decision of the Privy Coun- 
cil incidentally also makes it clear that there is 
no difference in principle between the quantum 
of right which will support an action and the 
quantum of right which will support an applica- 
tion under S. 46. If Sir Jamshedji’s contention 
was right, although a writ of mandamus could 
not ba issued still a suit would lie because the 
right claimed by the applicant was not suffici. 
ently wide. But the Privy Council were deal- 
ing with a suit and they dismissed the suit and 
they pointed out that on the same facts a writ 
of mandamus also could not be issued. 

[ 4 ] Reliance has also been placed on the deci- 
sion in The Queen v. Lewisham Union, (1897) 
1 Q. B. 498 : (66 L. J. Q. B. 403), In that Case a 
metropolitan district board of works applied for 
a mandamus to the guardians of the poor of the 
district, commanding them to enforce the provi- 
sions of the Vaccination Acts generally in their 
district, and particularly in certain specified in- 
stances. The Court of Appeal in England held 
that the Board of Works had no legal specific 
right to enforce the performance by the guardians 
of their duties under the Vaccination Acts, and 
refused the writ of mandamus. And what is relied 
on in this case is that the Court of appeal em- 
phasised the fact that the applicant must show 
that he bad a legal specific right to ask for the 
interference of the Court before a writ of man- 
damus would be issued, 

[5] Strong reliance is placed on the judgment 
of the Calcutta High Court in /. M. SenGupta 
V. 7 /. E. A. Cotton, 61 oal. 874 : (a. I. R. ( 12 ) 
1926 cal. 48), In that case Mr. Sen Gupta, a 
member of the Bengal Legislative Council, moved 
the Calcutta High Court for an order under s. 45, 
Specific Relief Act for directing Mr. Cotton, 


President of the Council, to decide on the admis- 
sibility of a certain motion and to disallow the 
said motion. The motion related to a grant for the 
salaries of ministers and according to Mr. Sen 
Gupta it would be illegal for the Legislature to 
grant that amount to the ministers, and the ques- 
tion that was raised before Ghose J. was whether 
Mr. Sen Gupta could maintain the petition, Ghose 
J. proceeded on the assumption that the applicant 
paid Government revenue and that the money 
paid by him constituted a part of the fund out of 
which the salaries of ministers wGre to be met* 
Ac 2 ordiDg to Ghose J, the applicant paid Govern 
ment revenue along with thousands of other 
people and, therefore, that fact by itself did not 
entitle Mr. Sen Gupta to maintain the petition. 
The learned Judge earlier in his judgment lays 
down the principle of law as being that the person 
applying for a writ of mandamus must show that 
he has a real and special interest in the subject- 
matter under specific legal right to enforce. 
Therefore the interest must not be merely real, 
not only specific, but it must be special to the 
applicant, and in support of this proposition the 
learned Judge relies on the case to which I have 
just referred, viz. The Queen v. Lewisham 
Union, 1897-1 Q. B. 498; (66 L. J. Q. B. 403). Now, 
with very great respect to the learned Judge, he 
has used the expression “speciar* which does not 
occur in that case. That case merely speaks of a 
specific interest, which is very different from a 
special interest. The learned Judge also found 
that Mr. Sen Gupta bad suffered some injury, 
but according to him that injury was not suffi- 
cient to entitle him to maintain a petition under 
s. 45. Therefore, according to that learned Judge, 
a certain quantum of injury was essential before 
a petition under S. 45 could be maintained. With 
very great respect, we see no warrant for hold- 
ing that a special injury has got to be establish-! 
ed by the petitioner before he can come underl 
S. 46, Specific Relief Act. If be shows any injury 
and he also shows a title to his property which 
is likely to be injured, that is sufficient to satisfy 
the first proviso to 8. 45, Specific Relief Act. 
Having rejected Mr. Sen Gupta’s petition under 
S. 45. the same learned Judge dealt with a suit 
filed by the same Mr. Sen Gupta for the same 
reliefs and the judgment of the learned Judge 
in that suit is reported in Shankar Roy v, H, 
E. A, Cotton, a. I. R. ( 12 ) 1926 cal. 373 :(85 I. c. 
14). The suit that Mr. Sen Gupta had filed was a 
representative suit on behalf of himself and the 
other rate-payers, and Ghose J. is at pains to point 
out that although Mr. Sen Gupta individually 
had not that interest which would entitle him to 
maintain a petition under s. 45, there was suffi- 
cient interest in Mr. Sen Gupta and the other 
plaintifi’s in their representative capacity to 
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ausfcam^ them— I am using bis language— to cipal fund, and secondly, that any interest however 
maiutain that suit. Therefore, according to small is sufficient to entitle them to do so.” 

Ghose J. a rate-payer cannot individually com- Then Tyabji J., emphasises the fact that the 
plain if the fund in which he is interested is plaintiffs were rate-payers and not mere stran- 

being misapplied. But he could complain if that gers and they were directly interested in the' 

complaint is on behalf of himself and the other proper application of the municipal funds, and he 
rate-payers and is preferred in a representative draws a distinction between rate-payers and the 

capacity. Now, as I have pointed out earlier, mere inhabitants of Sholapur and he says that 

again with respect to the learned Judge, this is absence of interest might have been with some 
an erroneous proposition of law and is contrary justification alleged against mere inhabitants in 
io a clear and carefully considered decision of contradistinclion to rate-payers. Parsons J., 
oar own Court of Appeal which is reported in in concurring judgment clearly points out that 
Vamany. Municipality of Sholapur, 22 Bom. if the plaintiff has any interest then the actual 

646, Curiously enough Ghose J. cites that j'udg. amount of personal interest must be dis- 

ment in support of his proposition. But he incor- regarded, and it was sufficient if there was any 
^ctly assumes that in FaTwawv.ilfwwzcipaZi^yo/ personal interest at all; and such a personal in- 

Sholapur, (22 Bom. 646) the suit was filed by the terest must be held to exist in the case of every 
rate-payers in their representative capacity. The individual tax-payer since he was liable to con- 
same error has crept into Sir Dinsbah Mulla's tribute to the fund and could not but be interest- 

well known commentary on the Civil Procedure ©d in its proper application and Parsons J., 

Code, because at p. 506 Sir Dinsbah Mulla cites refers to Ss. 17 and 18, District Municipal Act 
this case as an instance of a representative suit of 1873 which are identical with Ss. ill and 118, 
under o. 1, R. 8, which a tax- payer may bring Bombay Municipal Act. Therefore, incur opinion 
against a Municipality on behalf of himself and the f-his case clearly lays down the proposition that 
other tax- payers to restrain the Municipality from ©very rate-payer has an interest in the proper 
misapplying its funds. Looking to the facts of the application of the municipal fund to which he 

case as reported in Vaman v. Municipality of contributes by paying rates. It is unnecessary to 
Sholapur, (22 Bom. 646), and also the judgment consider the quantum of his interest, because the 
itself it is perfectly patent that the suit was not mere payment of rate is sufficient to qualify 
filed by the rate-payers in their representative to challenge the illegal and ultra vires act 

capacity, but was filed individually by them, of ^ public authority. 

Three rate-payers challenged the right of the [6] Sir Jamshedji has relied further on the 
Municipality of Sholapur to purchase a band out judgment of a single Judge sitting on the Ori- 

of the municipal funds, and the District Judge ginal Side, B. J. Wadia, J., which is re. 

in terms differing from the Subordinate Judge ported in Shankarlal v. Municipal Commis- 
who tried the suit dismissed the plaintiff's suit sioner of Bombay, 41 Bom. L. r. 911 : (a. i. r. 
on the ground that they were not entitled to sue (26) 1939 Bom. 431). In that case a municipal 
in their individual capacity without proof of voter challenged the validity of the electoral 
special damage. The matter came in second rolls prepared by the Municipality on the ground 
appeal before Parsons and Tyabji, JJ., and that whereas the Municipal Act required that the 
at p. 648 Tyabji J., refers to the well established names of the voters should be arranged alphabe- 
xule that any individual member of a corpora- tically, the Municipality had prepared the roll 
tion may file a suit for the purpose of res- community wise. Wadia J., in terms held that 
training the corporation from doing any act the applicant who came to Court under s. 45 , 
which may be illegal or ultra vires of the cor- Specific Relief Act to restrain the Municipality 
potation, and the learned Judge says that he had suffered no injury, that he was in no way 
sees no distinction in principle between the case prevented from voting and that the particular 

of a shareholder and the case of a rate-payer, method of keeping the roll had in no way inter- 

one suing the corporation and the other suing a fered with any right of the applicant. We 
public body for the misapplication of funds, and should have thought that that was sufficient to 
he points out that in the case both of the mem- dispose of the case; but Wadia J., went 

ber of the corporation and of the rate-payer on to observe that the applicant must show, in 

although his interest may be small, it was not order to succeed under s. 45, that he had some 

less real. After reviewing English and Indian special definite individual right of bis own in the 

authorities at p, 651 Tyabji J., sums up the matter complained of irrespective of his right as 

position in law thus: a member of the community at large. With 

“These authorities seem to me to show very clearly, be noticed that the qnalificationg 

first that the plaintifis can sue in their individual ^^e increasing. We have specific in the 
capacity If they are sufficiently interested in the muni- English case, The Queen v. Lewisham Union, 
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(1897) 1 Q. B, 498 : (66 L, J. Q. B. 403), we have, 
■'speoiar* in the Oalcattia case, (J. M,) Sen 
Gupta V. £f. E. A. Cotton, 51 cal. 874 : (a.i.r. 
(12) 1925 cal. 48) and now we have “individual 
right" of the applicant. It is really difficult to 
understand why if a person has a right, that 
right loses its validity or becomes of less impor- 
tance because it is shared with the community 
at large or with a large number of persons. It is 
dear that this statement of Mr. Wadia J. is 
purely obiter, and as it is, the decision in 
Vaman v. Municipality of Sholapnr, 22 Bom. 
646, was not cited before that learned Judge. 

[7] The other case that was cited at the bar 
is a decision of the Madras High Court in In 
the matter of O, A. Natesan and B, 
Bamanathan, 40 Mad. 125 : (a. i. r. ( 5 ) 1918 
Mad. 763). In that case Mr. Natesan and Mr. 
Ramanathan who were members of the Senate 
of the Madras University protested against a 
certain resolution of the Senate, and they requir- 
ed the Syndicate to forward their protest to the 
Chancellor. The Syndicate having refused to do 
so, they tiled a petition under 3 . 45 for compell. 
ing the Syndicate to carry out their requisition. 
In this case undoubtedly Mr. Natesan and his 
fellow-member of the Senate had a special in- 
terest in the forwarding of the protest which 
they themselves had lodged. But even so, the 
A.dvooate-Gereral on the strength of the decision 
in The Queen v. Lewisham Union, 1897-1 Q. B. 
498 : (66 L. J. Q. B. 403), attempted to argue 
that every member of the Senate was interested 
along with the petitioners in seeing that the 
university regulations were carried out and, 
therefore, the petitioners did not have a special 
interest which would justify the taking out of a 
petition under S. 45. That contention was rejec- 
ted as ‘being wholly fallacious by Mr. Coutts- 
Trotter J. He points out that a right may be 
enjoyed in common with every subject of the 
Crown, but when it is infringed in the case of 
an individual subject, there at once arises in 
that individual a further right to seek the protec- 
tion of the Court to enforce such right. There, 
fore, the question in every case must be whether 
a right has been infringed qua the petitioner. 
The mere fact that the petitioner shares the 
right with other persons cannot debar him from 
obtaining the necessary relief under the law. 
And he further points out that the mere fact 
that the Senate as a whole might have been in- 
terested in the maintenance of the rights of one 
of its members did not preclude Mr. Natesan 
from litigating his specific right to have his pro- 
test forwarded to its proper destination. 

[8] Reliance was also placed by Sir Jamshedji 
on a passage in the judgment of Ohaudhuri J. 


in In re Abdul Rasul, 41 oal. 518 : (A. l. R. ( 2 ) 
1915 Cal. 91). The passage is at page 629: 

“The rule, on the other hand, appears to be that he 
alone is a competent relator who has some interest 
other than such as may belong to the community at 
large in the question to be tried”. 

Now, when one looks to the facts of that case, 
with respect to the learned Judge this particular 
observation was not at all necessary for the 
decision of the case. A lecturer of the Calcutta 
University applied for a writ of mandamus 
against the University in order that be should 
he appointed as a lecturer to that University, 
and what Chaudhuri J. held was that as the 
lecturer had nob established his title to be a 
lecturer, a writ of mandamus would not lie, and 
it was further pointed out that there must really 
be a pre-exieting title in the person applying 
under s. 4B, Specific Relief Act, in order that he 
could maintain such an application. Then we 
come to an Irish case, The Queen v. Drury, 
(1894) Ij. k. 2 ir. 489, which has considerable 
bearing on the question that we have to decide 
in this appeal. By 34 & 35 Vic. c. 109, 8. 11, the 
accounts of municipal bodies in Ireland were 
directed to be audited yearly by the auditor of 
accounts relating to the relief of the poor in the 
locality ; and, by s. 12 , any person aggrieved by 
the allowance, disallowance, or surcharge of any 
sum by such auditor could apply to the Queen's 
Bench for a writ of certiorari, and the Court, if it 
appeared that the auditor’s decision was erro- 
neous, could order the payment of such sum 
improperly allowed, disallowed or surcharged to 
the party entitled thereto by the party who 
ought to repay the same. A rafce-payer applied 
for a writ of certiorari to remove and quash 
certain allowances made by the auditor and 
also for a writ of mandamus to compel him to 
enforce the disallowances by recovering the 
amount of the same against whom they had been 
or should have been certified to be due, and the 
Irish Court considered whether the rate-payer 
could maintain this application and whether he 
was a person aggrieved within the meaning of S. 12 
of the English Statute. In the first place, Sir Jam- 
shedji has attempted to distinguish this case by 
pointing out that what the Court there was 
doing was merely to construe the expression 
"aggrieved." Now, even under S. 45, Specific 
Relief Act a person has to be aggrieved before 
he can maintain a petition. He is to be aggriev- 
ed either in respect of his property or in respect 
of his franchise or with regard to his personal 
right. In the second place. Sir Jamshedji has 
contended that this decision only applies to 
writs of certiorari. But that is not so because 
the application was both for a writ of certiorari 
and a writ of mandamus, and Sir Peter 
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O’Brien 0. J. began his judgment by poin- 
ting out that they bad reserved their judgment 
because it involved important considerations as 
to the principles upon which the Court should 
act in granting writs of certiorari and manda- 
mus. The Chief Justice points out in his judg- 
ment that a rate- payer is clearly aggrieved if his 
money is applied to an unauthorised purpose, 
which '3 a typical instance of being aggrieved. 
The wrong application of money which comes 
from the rate- payer’s own pocket is a very 'acute 
grievance. Then he draws a distinction between 
a rate-payer and a member of the general public 
and he asks himself the question : *‘Is it to be 
said — can it be contended with the semblance 
of foundation — that there is any analogy 
between a person like Mr. Bridgeman, whose 
money is misapplied, and a person who comes 
forward as a mere member of the general public 
having no particular interest in the matter ?’* He 
then negatives the argument that the fact that 
the rate-payer’s grievance is shared with other 
rate. payers makes any difference to the position 
in law. This is what he says (p. 502) : 

"He is specially, peculiarly, aggrieved'by having his 
money misapplied, and he is not the less so because he 
shares bis grievance with a certain class of rate-payers. 
It cannot, with any show of reason, be said that be or 
they are in the position of the general public. The 
general public are not aggrieved at all. It is the man. 
and every one of the men, whose interests were directly 
prejudiced that were aggrieved,’* 

And Johnson J. observes (p. 519) : 

"It may I think, be taken in general that a person is 
aggrieved when his legal rights are directly affected by 
the decision of which be complains, or when be has 
l^gal ground for saying that he is ‘aggrieved’ ; and a 
rate-payer whose pocket is directly affected by a decision 
allowing the misappropriation of a rate which be is 
compelled to pay, or its application to purposes which 
are unauthorised or illegal, is a person whose legal 
rights are directly affected by such a decision and has 
legal ground for saying that he is aggrieved by it," 

And he further adds : 

"And it makes no difference whether he is so parti- 
cularly aggrieved individually, or is one of a class so 
particularly aggrieved." 

There seems to be no difference in principle be- 
tween a person aggrieved within the meaning of 
the English statute and a person injured within 
the meaning of S. 45, Specihc Relief Act. 

[9] Therefore, on a review of these authori- 
ties it seems clear to us that a rate-payer who 
has contributed to the rates is injured in hia pro- 
perty within the meaning of s. 45 if the rates 
are misapplied or utilised contrary to the pro- 
visions of the law. 

[10] The second contention urged by Sir Jam- 
shedji on the maintainability of the petition is 
that the petitioner has failed to establish that 
there was a denial by the respondents of the 
demand of justice as required by S. 46, Specific 
Relief Act. Sir Jamshedji says that the two 


letters addressed by the petitioner to the Com- 
missioner and members of the Corporation, res- 
pectively dated 29bh July 1948, and 30th July 1948 
were received on 30bh which was a Friday and 
the petition was filed on August 2 which was a 
Monday, and according to Sir Jamshedji the res- 
pondents were not given sufficient time to con- 
sider the requisitions of the petitioner and to 
answer those requisitions. Now, in the aflSIdavit 
made by the petitioner in support of his petition 
he does say that an assistant of his solicitors 
Sankershet & Vaidya personally requested the 
Commissioner and the Municipal Corporation to 
give him an assurance to carry out the re- 
quirements of the two letters, but they did not 
do so. It is diflScult to understand how an assis- 
tant of a solicitor, however ingenious a person 
he may be, could possibly personally interview 
the whole of the Municipal Corporation at one 
and the same time. The Advocate-General has 
pointed out that there is no specific denial of this 
averment in the affidavit in reply. Even assum- 
ing that the Municipal Commissioner did not 
give the necessary assurance, it is impossible to 
hold that any opportunity was given to the 
Municipal Corporation to consider the requisi- 
tion made by the petitioner. If our view was not 
against the petitioner on the merits, we should 
have found it difficult to hold that the require- 
ments of S. 46 were satisfied in this case. After 
all, an order under s. 45 is in the nature of a 
high prerogative writ and all the conditions laid 
down by the statute must be strictly complied 
with. With very great respect to the learnedl 
Judge, we do not agree with his observation that 
in view of the subsequent attitude taken up by 
the Municipal Commissioner and the Municipal 
Corporation it was legitimate to presume that 
the Commissioner and the Corporation would 
and in fact did deny the demand of justice of 
the petitioner. Such a presumption cannot be 
drawn ex post facto even though the respon- 
dents may ultimately resist any application 
made by the petitioner under S. 45, Speci- 
fic Relief Act. Section 46 requires that there 
should first be a demand for justice and a sped-' 
fic denial of that justice by the respondent. 

[11] It is next submitted that under cl, (d)of 
s. 45 the petitioner had another specific and 
adequate legal remedy and therefore no order 
should have been made under S. 45, Specific 
Relief Act. Now, the other specific and adequate 
legal remedy suggested is the filing of a suit. 
Undoubtedly, the petitioner could have filed a 
suit for a declaration that the contract to be 
entered into by the Municipal Corporation was 
illegal and for an injunction restraining the 
Municipality from entering into any such con- 
tract. But it is to be remembered that before the 
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ipetitioner could have filed a suit; he would have 
ibad to give a notice of one month under S. 621, 

1 Bombay Municipal Act and therefore he could 
*not have got any such injunction till the period 
jof one month had elapsed. Sir Jamehedji says 
'that no prejudice could have been caused to the 
petitioner because it was nob likely that the work 
could have started within such a short time. 
iBut, on the other hand, we must bear in mind 
ithat if no injunction had been obtained, in all 
probability the Commissioner would have exe- 
cuted the contract on behalf of the Municipa- 
lity, certain rights would have come into 
‘existence, and the position of the petitioner might 
jhave been prejudiced. Therefore we cannot say 
jthat the filing of the suit was as efi&cacious a 
remedy as an application under S. 45, We are, 
therefore, of the opinion that the petitioner has 
established that there was no other specific and 
adequate legal remedy to which he could have 
resorted for enforcing his rights. 

[12] Now coming to the merits of the peti- 
tion what is urged by the petitioner is that tho 
contract which the Municipality intended to 
enter into with the Hindustan Construction Co. 
Ltd., pursuant to the tender submitted by it was 
contrary to the provisions of the Bombay Muni- 
cipal Act. In order to appreciate this conten- 
tion it is necessary to look at the material 
provisions of the Bombay Municipal Act. Under 
s. 69 every contract on behalf of the Corpora- 
tion is to be made by the Commissioner and 
every contract which involved an expenditure 
exceeding five thousand rupees can only be made 
by the Commissioner provided the approval of 
the Standing Committee has been previously 
obtained thereto, and s. 70 (b) provides that 
every contract for the execution of any work or 
the supply of any materials or goods which in- 
volves an expenditure exceeding five hundred 
rupees shall be in writing and shall be sealed 
with the common seal of the Corporation and 
shall specify the work to be done or the materials 
or goods to be supplied, as the case may be, the 
price to be paid fot^auch work, materials or goods, 
and, in the caae'of a contract for work, the time or 
times within which the same or specified por- 
tions thereof shall be completed. Under 3, 72 (l) 
it is incumbent upon the Commissioner in the 
case of every contract which involves an ex- 
penditure exceeding three thousand rupees to 
invite tenders for the same, and 8.72 (2) pro- 
vides that the Commissioner is not bound to 
accept any tender but may accept only such 
tender which appears to him, upon a view of all 
the circumstances, to be the most advantageous, 
and S. 72 (3) gives the power to the Standing Com- 
mittee to authorise the Commissioner, for rea- 
sons which shall be recorded in the proceedings, 


to enter into a contract without inviting tenders. 
Now in cl. 7 of the general directions to the ten- 
derers which were issued by the Municipal Com- 
missioner, it was provided that no variation in 
the rates once quoted will be allowed on what- 
ever grounds after the tenders were opened on 
the due date, and as we have pointed out ear- 
lier. in the tender submitted by the Hindustan 
Construction Co, Ltd., they made a term of their 
tender which was contained in the letter of 21st 
April 1948, that their tender was based on the 
rates of materials, fuel oils, sales- tax. and labour 
costs, etc., prevailing at the date of the tender 
and any variation should be suitably adjusted. 
In the report of the Commissioner to the Stand- 
ing Committee dated 29th May 1948, atten- 
tion was drawn of the committee to this term in 
the tender of the Hindustan Construction Co. 
Ltd., and the Standing Committee sanctioned the 
tender of the Hindustan Construction Co. Ltd,, 
with the condition that the final decision with 
regard to any variation in the rates as per con- 
dition NO. 7 of the conditions stipulated by the 
contractors shall lie with the Commissioner. 
Therefore, in effect it was left to the Commis- 
sioner to vary the rates taking into considera 
tion any fluctuations in the price of materials, 
fuel oils, sales- tax and labour costs. The Advo- 
cate.General contends that such a provision in 
the contract to be entered into w'itb the Hindus- 
tan Construction Co. Ltd., is contrary to S. 70 
(b), Bombay Municipal Act. The argument ad- 
vanced is that in view of this provision the price 
which the Municipality will have to pay to the con- 
tractors is not specified and it is left to be deter- 
mined at a future date by the Commissioner 
dependent upon various considerations which may 
come into existence. The Advocate-General’s con- 
tention is that the whole object of S. 70 (b) is to 
let a public authority like the Municipality know 
what its commitments would be in case it sanc- 
tions a contract and what amount would have to be 
paid out of its funds. The law, according to him, 
does not permit the Bombay Municipality to 
sanction a contract where it is not in a position 
to know what its ultimate and final liability 
would be. The Advocate-General is quite right 
that although in hia report the Municipal Com- 
missioner estimated the total coats of the works, 
if the contract was given to the Hindustan 
Construction Co. Ltd., at roughly Rs, 76 lakhs, 
this figure would certainly be subject to modifi- 
cation dependent upon rise in the costs of mate- 
rials, labour etc. On the other hand it is pointed 
out by Sir Jamshedjee Kanga that it would be 
impossible for the Bombay Municipality to get 
any contractor to carry out works required to 
be done for the Municipality if the price was 
fixed without any consideration as to any flue- 
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tuatioDS that may take place in the future. It 
would be all right w^hen the work was of a minor 
nature and could be carried out within a short 
time, but if the work was of a very extensive 
character and would take a considerably long 
time to carry out, as in this case, no contractor 
would be willing to take the risk of any serious 
fluctuations that may take place in the cost of 
materials and labour. We are really not concern- 
ed with the practical difiSculties that may result 
in our giving a particular interpretation to s. 70 
(b) of the statute, although it must always be 
borne in mind that a Court does not construe a 
particular section in a statute in such a way as 
would result in anomalies or insuperable diffi- 
culties unless the plain language of the section 
drives ths Court to such a conclusion. Now all 
that s. 70 (b) requires is that the price has got to 
be specified in the contract, and specifying the 
price only means that it should be explicitly men- 
tioned, or, in other w’Orda, perusing the contract it 
I should be clear as to what is the price which the 
I Municipality has to pay to the contractors for 
'carrying out the contract. The statute does not 
say that the contract must state a fixed price or 
a price ascertainable in rupees, annas and pies 
lat the date when the contract is entered into. 
jNor is there any prohibition in the statute which 
Iprecludes the Municipality from fixing a price 
iwhich may be ascertained at a future date or may 
be ascertained by some person specially nominat- 
ed under the contract by the parties. Under 8. 9, 
'Sale of Goods Act, the price in a contract of sale 
|may be fixed by the contract or may be left to be 
|fixed in the manner thereby agreed. Therefore, al- 
Itbough affixed amount may not appear in a con- 
tract, nevertheless the price may bo specified 
which would be fixed in the manner agreed to by 
the parties under the contract itself. In this 
case a certain price is fixed, but the parties 
agreed that that price is subject to certain varia- 
tions to be determined by the Commissioner under 
certain eventualities. That is as much a price 
as a fixed price in terms of rupees, annas and 
pies. Therefore, in our opinion, It is not correct 
to say that the price in this contract which the 
Municipalily wants to enter into is not specified, 
nor is it correct to say that the Municipality is 
compelled by the statute in every contract to 
provide for a fixed amount calculable in rupees, 
annas and pies as the price under the contract. 

If the Advocate-General’s argument was to be 
accepted, it will result in the most curious results. 

If the expression ‘‘specify” is to be construed as 
“to fix,” then not only the price would have to 
be fixed, but the work to be done or the mate- 
rials or goods to be supplied would also have to 
be fixed in the contract without any possibility 
of variation and the time within which the work 


would have to be carried out would also have to 
be fixed without any scope for any adjustment. 
Now in this very tender itsslf the quantities re- 
quired to be mentioned are all approximate 
estimated quantities. They may be less or they 
may be more, and the contract to be entered 
into would also be on the basis of these approxi- 
mate estimated quantities. Therefore, if the 
Advocate-General was right, it would not be 
open to the Municipality to enter into such a 
contract. They must specify (and according to 
him that means fix”) the actual quantities 
which the contractor would have to work out. It 
is hardly necessary to say how impossible such 
a situation would be. Apart from that, in the 
form of the tender itself there are various provi- 
sions for modifications and variations dependent 
upon certain contingencies. Under cl. 35 the cost 
of the municipal establishment for supervision is 
to be varied under certain circumstances. Under 
Ol. 37 the rate for the supply of articles and 
materials imported is made dependent upon the 
rate of exchange. Under cl. 38 the rates of 
customs duties are taken into consideration. And 
under cl. 47 the rates for extra work are laid 
down, and when this item for extra work does 
not exceed Rs. 2,000, the rate is to be fixed by 
the Engineer, and if it exceeds Rs. 2.000, then it 
is fixed by the Engineer subject to the approval 
of the Commissioner, and it is provided that no 
extra work shall be taken without the previous 
written order of the Engineer. Therefore, cl, 47 
leaves ample scope to the Engineer and to the 
Municipal Commissioner to ask the contractor to 
carry out extra work, the cost of which is not 
known and for which the Municipality would be 
ultimately liable. Therefore, clearly, if the price 
is to be fixed in the manner suggested by the 
Advocate-General, cl. 47 would be contrary to 
the provisions of s. 70 (b) of the Act, In England 
there is a statute from which we ourselves have 
borrowed s. 70 (b), Municipal Act, and that is 
8. 174, Public Health Act, 1875, There are vari- 
ous decisions in England on this section. At 
p. 430 of Lumley’s Public Health, Bdn. 10, a 
case is referred to which dealt with a contract to 
do work for local authority which stipulated 
that payment for work done should only be made 
on the production of a certificate from the Engi- 
neer appointed under the contract, who was to 
fix the price of extra work done under the con- 
tract but not included in the specification. The 
particular Engineer whose name was mentioned 
died and a member of his firm was appointed to 
carry out his duties under the contract. The con- 
tractor contended that the Engineer who was 
appointed had no jurisdiction to fix the price of 
extra work. His contention was negatived by 
the Court. But be it noted that it was never 
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Buggeat-ed that the local authority had no power 
to leave it to the Engineer to fix the price of all 
extra work done under the contract. Again we 
find in Hudson on Building Contracts, Edn. 6, 
p. 171, the statement that where an urban autho- 
rity enters into a contract under seal, pursuant 
to Ss. 173 and 174, Public Health Act, 1875, with 
a contractor to execute works, and the contract 
contains the usual power for the engineer to vary, 
alter, enlarge, or diminish the work to be done, 
all variations and alterations coming within the 
powers given by the contract can be validly 
made without being ordered under the authority’s 
seal. Therefore, in our opinion, the contention of 
the petitioner is not well founded and the price 
is specified as required by 8. 70 (b). Municipal Act, 
in the contract intended to be entered into by 
the Municipality, 

[13] The next contention urged by the peti- 
tioner is that in sanctioning the contract the 
Standing Committee and the Municipal Corpora- 
tion acted arbitrarily and, therefore, there was 
no proper sanction of the contract as required 
by the statute. When we turn to the petition, 
we do not find the necessary and proper aver- 
ment on this point. All that is stated in para. 17 
of the petition is that the Standing Com- 
mittee on the recommendation of respondent 2 
without fully applying their mind and without 
calling for requisite details and information and 
departmental estimates and without taking ex- 
pert advice and in negligence of their duties 
resolved to accept the tenders of Messrs. Hindus- 
tan Construction Co., Ltd., and there is a simi- 
lar averment in para. 18 with regard to the 
Municipal Corporation, But the learned Judge 
has read this averment to mean that the act of 
the Standing Committee and the Municipal 
Corporation was challenged on the ground of its 
being an arbitrary or capricious act, and he has 
come to the conclusion that the petitioner’s 
accusations were justified. Now, the whole sug- 
gestion underlying this particular point is — and 
there is no getting away from it — that the 
Municipal Commissioner showed a deliberate 
partiality to the Hindustan Construction Co., 
Ltd., that he refused to take into consideration 
the tender of Messrs. Raoji Sojpal & Sons which 
was more advantageous to the Corporation, that 
he did not point out to the Standing Committee 
and the Corporation the various important 
features in Messrs. Raoji Sojpal & Sons’ tender 
and practically led the Standing Committee 
and the Corporation to accept the tender of the 
Hindustan Construction Co.. Ltd. Now. this is 
a very serious charge against a very high public 
officer in the city of Bombay. We fully realise 
how necessary purity of public administration 
is, especially in our newly born State, and we 


all realise that when a Court or a Judge comes 
across any case where it finds that a public 
officer has departed or deviated from the path 
of rectitude, the Court or the Judge should in 
no uncertain terms condemn such action on the 
part of the public officer. But we think it 
equally of importance and essential that when 
a public officer is conscientiously doing bis duty, 
the Court should not permit any suggestions to 
be made with regard to bis impartiality and 
integrity. There is nothing easier for a party 
than to fling mud at persons who very often 
find it very difficult to defend their conduct, and 
it is the duty of the Court to protect public 
officers from such mud slinging. With very 
great respect to the learned Judge, we find 
in the judgment certain observations which lend 
support to the insinuation made by the petitioner 
that the Municipal Commissioner did not act os 
he should have acted. We have carefully gone 
through the record of this case, and, as I shall 
presently point out, in our opinion, the Munici- 
pal Commissioner in this case has acted con- 
scientiously with a full sense of responsibility of 
his duties and there is absolutely no justification 
for any suggestion that he acted wuth any im- 
propriety or contrary to the interests of the 
Municipality which be had to serve as the most 
important executive officer of that body. It is 
also to be noted that in the petition itself the 
petitioner had not the courage to make any sug- 
gestion against the Municipal Commissioner, 
There is no allegation that the Municipal Com- 
missioner acted with any ulterior motive or for 


a collateral purpose or dishonestly in order 
to favour the Hindustan Construction Co,, Ltd. 
But the learned Judge seems to have permitted 
the petitioner to advance this argument in the 
course of the hearing of this application. Again, 
we may point out how very necessary it is-, 
before such a charge should be investigated,* 
that there should be proper pleadings and that 
the charge should be formulated in the petition 
itself. Now, the whole basis of this attack on the 
Municipal Commissioner is founded on this. 
The Hindustan Construction Co., Ltd. quoted 
the rate of Ra. 39-4-0 for cutting and forming 
embankments. Messrs. Raoji Sojpal & Sons 
quoted Rs. 70, but in the conditions which they 
submitted along with their tender they stated 
that whenever blasting would be permitted their 
rates for rock excavation would be rs. 35 per 
100 cubic feet. In the conditions of the tender it 
was provided by the Municipality that no blast- 
ing operation would be permitted within five 
feet of the pipe line and that blasting operations 
might be done at the option of the contractor but 
the contractor would be liable for any damage 
which may be caused through such operations and' 
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such damage must be set right at his coat. It might 
be pointed out that in the conditions submitted by 
Messrs, Raoji Soj'pal Sc Sons they also asked for 
free medical service for all labour staff which 
should be made available by the Municipality 
and that all quarry fees should be paid by the 
Bombay Municipality. After the tender was sub- 
mitted Messrs. Raoji Sojpal and Sons on 23rd 
April 1918, wrote to the Municipal Commissioner 
drawing his attention to the fact that only Bs, 35 
per 100 cubic feet would be the rate charged 
as against the rate of Rs. 60 if blasting was al- 
lowed, and on 3rd May 1943, they again wrote to 
the Municipal Commissioner asking him that 
the Municipality should ascertain what quantity 
could be carried out by blasting operation and 
thereby find out what benefit the Municipality 
would obtain by accepting the terms of Messrs. 
Raoji Sojpal and Sons. To this on 7th May 1948 
the Municipal Commissioner replied through 
the Special Engineer that no question of grant- 
ing permission for blasting operation beyond the 
five feet could arise and that the Municipality 
could not permit the option given to the con- 
tractor to be converted into a permission and it 
was rightly pointed out that if such a thing was 
done the liability to make good the damage 
w'ould rest upon the Municipality and not upon 
the contractor. 

[ 13 a] On loth May 1948, Messrs. Raoji Sojpal & 
Sons again wrote saying that they would remain 
responsible for any loss caused by blasting opera- 
tions due to their negligence. It would be clear 
that Messrs. Raoji Sojpal and Sons were defini- 
tely contracting their liability because under the 
terms of the tender they were not merely liable 
for negligence but they were to act as absolute 
insurers and they were liable in case of any 
damage, whether due to their negligence or not. 
Then on 26 th May 1948, Messrs. Raoji Sojpal 
again wrote to the Municipal Commissioner 
pointing out that according to them two-thirds of 
the work lay beyond five feet of the pipe line 
and could be carried out by blasting operation 
and they would charge at the rate of Ra. 35, and 
they worked out a statement showing that if 
their tender was accepted the Municipality would 
benefit to the extent of Rs. 6 lakhs. Then on 
7th June 1948, they varied their rate from;R3. 60 
to Rs. 47-8-0, this being a compendious rate whe- 
ther the work was done by wedging or by blast- 
ing, Now, in the report submitted by the Muni- 
cipal Commissioner to the Standing Committee 
be has pointed out both the conditions of Messrs, 
Raoji Sojpal and Sons and the Hindustan Cons- 
truction Co., Ltd, and be has given a specific 
reason why he prefers the tender of the Hindus, 
tan Construction Co., Ltd. He points out that 
although the Municipality was prepared to allow 


the contractor to carry out the work within 720 
working days, the Hindustan Construction Co, 
Ltd., were prepared to carry out the work within 
600 days. That according to him was a very 
important consideration, as the question of water 
supply was vital to the city of Bombay. He 
further pointed out that the Hindustan Cons- 
truction Co., Ltd,, had carried out similar work 
at the time of the Tansa Quadruplication Sche- 
me, that they were a resourceful firm, a 6rm of 
repute, and they had on their staff competent 
and qualified engineers of all experience. In 
view of all this he recommended the tender of 
the Hindustan Construction Co., Ltd., for accep- 
tance. We would again like to emphasise that 
the statute leaves it to the Municipal Commis- 
sioner to decide which tender is the most advan- 
tageous upon a view of all the circumstances, 
and it cannot be said that in making his report 
the Municipal Commissioner did not take a fair 
view of all the circumstances and that when he 
said that the tender of the Hindustan Construc- 
tion Co., Ltd,, was the most advantageous he was 
doing anything which indicated any partiality 
to the Hindustan Construction Co., Ltd. or any de- 
liberate hostility to Messrs. Raoji Sojpal and 
Sons. What is more, the Standing Committee, 
which was the final sanctioning authority, taking 
this report of the Commissioner into considera- 
tion and all the requisite materials which were 
before that Committee, came to the conclusion 
that the Commissioner’s view should be accepted 
and the tender of the Hindustan Construction 
Co., Ltd., accepted. The matter went further to 
the Municipal Corporation and the Municipal 
Corporation took the same view. Now, the lear- 
ned Judge first makes a point against the Com- 
missioner that he did not try to elucidate from 
Raoji Sojpal and Sons what their charges for me- 
dical attendant and quarry fees which they asked 
the Municipal Commissioner to bear would am- 
ount. It is difficult to understand why the Muni, 
cipal Commissioner should ask for any further in- 
formation on this point when the demand made 
by Messrs. Raoji Sojpal and Sons was contrary to 
the terms of the tender. Then the learned Judge 
says that the Municipal Commissioner adopted 
a different attitude when he came to discuss the 
tenders which were submitted by the Hindus- 
tan Construction Co., Ltd., to the attitude 
adopted by him with regard to the tender of 
Messrs. Raoji Sojpal & Sons. There is nothing 
on the record to show what the Commissioner 
told the Standing Committee or what discussion 
took place between the Commissioner and the 
Standing Committee. But judging by the report, 
which is the only document before us,^ the 
Commissioner has, as we have already pointed 
out, fairly drawn the attention of the Stamding 





Bombay MaNiciPAiiiTY v. Govind Laxman (Chagla C. 7J Bombay 241 


Committee to the varioue factors connected 
with the two tenders of Messrs Raoji Soj. 
pal & Sons and the Hindustan Construction Co., 
Ltd. Then the learned Judge suggests that the 
Municipal Commissioner went out of his way to 
specially recommend the Hindustan Construc- 
tion Co., Ltd. As I have already pointed out, 
it was the statutory duty and the obligation of 
the Municipal Commissioner to recommend that 
tender which according to him seemed to be 
most advantageous. He did not go out of his 
way ; he did something which was entailed upon 
him by the express terms of the Municipal Act. 
The learned Judge seems to think that the point 
emphasised by the Municipal Commissioner as 
to the offer made by the Hindustan Construc- 
tion Co., Ltd,, to finish the work in 600 days 
instead of 720 days was a form of special plea- 
ding adopted by the Municipal Commissioner. 
Again, the very expression "special pleading” 
conveys an idea that the Municipal Commis- 
sioner had some special interest in the Hindustan 
Construction Co., Ltd., a suggestion, with very 
great respect to the learned Judge, without any 
justification whatsoever as far as the record of 
this case stands. Then the learned Judge says 
that it does not appear that the Standing Com- 
mittee directed their attention to the various 
letters written by Messrs. Raoji Sojpal & Sons, 
and he further says that as the Municipal Com- 
miasioner was present at the meeting of the 
Standing Committee he could and should have 
pointed out the contents of these letters and the 
implications thereof to the Standing Committee. 
The resolution of the Standing Committee pas- 
sed on the very day clearly shows that all the 
letters of Messrs. Raoji Sojpal & Sons were be- 
fore the Standing Committee and that they were 
duly considered by the Standing Committee, and 
we do not know where the learned Judge again 

with respect to him— gets this fact from that 
the Municipal Commissioner did not draw the 
attention of the committee to these letters. There 
is nothing in the affidavits to show what discus- 
eion took place before the Standing Committee, 
and again going merely by the record it is clear 
that every letter written by Messrs. Raoji Sojpal 
& Sons to the Municipal Commissioner was 
placed before the Standing Committee. There 
was no attempt to suppress any material docu- 
menfc. Then the learned Judge says that the 
Municipal Commissioner remained discreetly 
silent in regard to the figures submitted by 
Messrs. Raoji Sojpal & Sons which would show 
a benefit of about Rs. 6 lakhs to the Munici- 
pality. There, again, we do not find any warrant 
for the statement that the Commissioner remain- 
ed discreetly silent. He submitted to the Stand- 
«ng Committee the letter of Messrs. Raoji Sojpal 

1949 B/3I & 32 


& Sons, and as I have already pointed out, we do 
not know what discussion took place at the meet- 
ing of the Standing Committee. The learned 
Judge has also a similar uncomplimentary sug- 
gestion to make about the Municipal Corpora- 
tion that they adopted wholesale, without any dis- 
cussion, the tender submitted by the Hindustan 
Construction Co., Ltd. We do not know whe- 
ther any discussion took place in the Municipal 
Corporation or not, nor do we know what atten- 
tion was devoted by the members of that Corpo- 
ration to this particular item on the agenda 
which concerned the tender of the Hindustan 
Construction Co., Ltd., and which would involve 
the Municipality in a very large expenditure. 
We sincerely hope that there are at least some 
members of the Municipal Corporation who take 
their duties seriously and who do attend to the 
items of work on the agenda. But again, with 
respect to the learned Judge, there is no warrant 
for this allegation against the Corporation and 
all its members that they failed to discharge 
their duty and accepted whatever the Municipal 
Commissioner and the Standing Committee told 
them about the matter. 

[14] We, therefore, are of the opinion that 
the act of the Standing Committee and the 
Municipal Corporation was not arbitrary and the 
sanction given by them was a valid sanction as 
required by the provisions of the Municipal Act. 
We might point out that a part of the order 
made by the learned Judge is in any event 
unsustainable because he has issued an order 
upon the Municipality to invite fresh and pro- 
per tenders for this particular work. Now, it is 
open to the Standing Committee under s. 72 ( 3 ) 
to dispense with the inviting of tenders, and, 
therefore, even if this particular contract was 
invalid, the only order that could have been 
made was to restrain the I^Iunicipality from exe- 
cuting this particular contract. As to how they 
should enter into a fresh contract is a matter 
entirely within the discretion of the Standing 
Cornmittee. But as we have come to the con- 
clusion that on the merits the petitioner is not 
entitled to succeed and that the contract 
which the Municipality intends to enter into 
with the Hindustan Construction Co.. Ltd., is a 
valid contract, the order made by the learned 
Judge cannot stand. 

[15] We. therefore, allow the appeal, set aside 
the order made by the learned Judge and dismiss 
the petition. As some time was taken up both 
in the Court below and before us on the ques- 
tion of the maintainability of the petition and 
as the petitioner has succeeded on that preli- 
minary point, we think the fairest order to 
make with regard to the costs would be that 
the petitioner should pay to the respondents 
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three.fourthe of the costs of the petition below 
and three fourths of the costs of this appeal. As 
the matter was of considerable importance we 
allow on taxation two counsel in this appeal. 

R.G.D. Appeal allowed. 


A. I. R. (86) 1949 Bombay 242 [C, N. 64,] 
Rajadhyaksha and Jahagirdar JJ. 


Bai Faiba and another — Defendants — 
Appllants V. Chudasma J oruhha Gajubha and 
others — Plaintiffs — Respondents. 

First Appeal No. 250 of 1943, Decided* on 14th 
November 1947, from order of Civil Judge (Senior 
Division), Ahmedabad, in Suit No. 8»3 of 1937. 

(a) Hindu Law — Adoption — Adoption by Hindu 
widow after death of sole surviving coparcener 
— Effect is to displace title based on inheritance 
from coparcener. 

The coparcenary in a joint family does not come to 
an end on the death of the sole surviving coparcener 
and the adoption by a widow of a gotraja eapinda, so 
long as such widow is a member of the joint family of 
which the deceased was the sole surviving coparcener, 
can bring into the joint family a new member in whom 
the property vests immediately on adoption as it would 
have vested if be bad been a member of the joint 
family when the sole surviving corparcener died. The 
adoption by the widow, of a gotraja sapinda, whose 
husband was a member of the joint family, after the 
death of the sole surviving coparcener, displaces any 
title based merely on inheritance from such coparcener: 
A, I, R. (24) 1937 Bom 279 (F.B.) held overruled and 
A. I. R. (25) 1938 Bom. 383 (F.B.); A. I. R. (2«) 1941 
Bom. 323 and A. I, B. (29) 1942 Bom. 280 impliedly 
overruled by A.I.R. (30) 1943 P.C. 196; S. A. No. 1013 
of 1942, Disting. [Paras 8 and 10] 

(b) Hindu Law — Widow — Surrender — Surrender 
brought about as result of widow’s leaving matter 
to arbitration — Widow giving up only her right to 
adopt but retaining complete management during 
her life-time — Surrender not effective. 

The surrender by a Hindu widow must be voluntary 
and not brought about as a result of the widow’s lea- 
ving the matter to arbitration. It must be a bona fide 
and total surrender of all interests of the widow in 
favour of the nearest reversioners. Where the widow 
gives up only her right to adopt but retains complete 
management of the whole property during her life-time 
the surrender is not effective. [Para 11] 


J, C. Shah and N. C, Shah — for Appellants, 

B, J, Thakor and K, T, Pathak — for Respondents. 


Rajadhyaksha J. — This appeal from the 
judgment and decree of the Court of the First 
Class Subordinate Judge, Ahmedabad, in civil 
Suit NO, 893 of 1937 raises, on the findings made 
by the lower Court and submissions made to us, 
an important question of law. The dispute relat- 
ed to an undivided one-anna share in the taluk- 
dari estate ol the village of Kharad in Dhandbuka 
taluka of the Ahmedabad District. The relation- 
ship of the parties to the suit is shown by the 
genealogy in the judgment of the lower Court. 
The ancestor of the parties was one Akbabbai 
who died leaving two sons, Ahhesang and 
Dehabhai. Although the matter was in dispute 
before the trial Court, it is now conceded, as 


found by the learned trial Judge, that Ahhesang 
and Dehabhai were divided and that the pro- 
petty in suit came to the share of Dehabhai. 
Dehabhai had a son, Dajibhai. Dajibhai died 
leaving two sons, Ramabbai and Balubhai, In 
the trial Court a question arose whether Raraa- 
bhai and Balubhai were joint or divided. It has 
been found by the learned trial Judge that they 
were joint, and this finding is not disputed before 
us. Balubhai died in 1902 leaving his widow Bai 
Faiba, defendant 1. Ramabbai had a son, 
Vakhatsing, who died in 1913 leaving a son 
Anupsing who died in 1919 during his minority. 
Thus so far as Debabbai’s branch is concerned, 
Anupsing was the sole surviving coparcener. On 
Anupsing’s death the property vested in defen- 
dant 1 as the widow of a gotraja sapinda 
succeeding to the estate of Anupsing, the sole 
surviving coparcener. In 1931 Bai Faiba, defen- 
dant 1, adopted defendant 2. Thereupon the 
plaintiffs who are the representatives of the 
branch of Ahhesang filed the present suit for a 
declaration that defendant 1 had no right to 
adopt and that the adoption of defendant 2 by 
her was not valid and lawful. They also asked- 
for a declaration that defendant 2 did not acquire 
any rights over the properties as a result of his 
adoption. In support of this contention, the 
plaintiffs relied not only upon the law on the 
subject but also based their case on an agree- 
ment, Ex. 69, dated 9th December 1920, passed 
by defendant l to plaintiffs 3 and 4, The plain- 
tiffs alleged that by Ex. 69 she surrendered her 
right of adoption. 

[2] The defendants resisted the suit on the 
ground that the deed dated 9tb December 1920,. 
was obtained by the plaintiffs by means of fraud 
and misrepresentation, was opposed to public 
policy, and was void for absence of consideration. 

It was contended that there was a partition be- 
tween Ramabbai and Balubhai, that Hamabhai’s 
property had come by way of inheritance to 
Anupsing and that on Anupaing’s death defen- 
dant 1 bad succeeded to the estate. It was as- 
serted that she bad every right to adopt in spite 
of the document ex! 69 and that the adoption 
bad in fact taken place. The adoption, it was 
contended, was legal and valid, conferred title 
to the property on defendant 2, and that, there, 
fore, the plaintiffs’ suit should be dismissed 
with coats. 

[3] The learned Judge disbelieved the defence 
contention that the document was obtained by 
fraud and misrepresentation but held that it was 
not binding on the defendant as it was opposed 
to public policy and was void for absence of 
consideration. He also rejected the defence con- 
tention that Ramabbai and Balubhai were divid- 
ed and held that they formed a joint Hindu 
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family. On this view he held that Anupsing was 
the full owner of the property as the sole surviv- 
ing coparcener and that on his death defendant 1 
was entitled to the properties, although she 
obtained only a widow’s estate over them. He 
found that the adoption of defendant 2 by 
defendant 1 was proved and valid. Bat relying 
on the decision of the Full Bench of this Court 
in Balu Sahharam v. Lakoo^Sd Bom. L. R. 382: 
(A.I.R. (24) 1937 Bom. 279 P.B.),he held that by 
reason of the adoption defendant 2 did not obtain 
any interest in the property. He accordingly 
declared (l) that defendant 1 had a right to 
take defendant 2 in adoption, (2) that the adop- 
tion of defendant 2 by defendant l was proper 
and legal, and (3) that defendant 2 did not acquire 
any rights over the suit properties as a result of 
his adoption. He directed that the parties should 
bear their own costs in the circumstances of the 
case. It is against this order that the defendants 
have come in appeal. 

[4] In the appeal before us the respondents- 
plaintiffs have filed no cross-objections with 
respect to the first two declarations given by the 
lower Court, although the findings were against 
the stand taken by the plaintiffs. The appeal 
must, therefore, proceed on the basis of the cor- 
rectness of those findings. The only grievance 
that the appellants, therefore, make is that in 
view of those findings, it should have been held 
that defendant 2 obtained an interest in the 
properties by reason of the adoption and that the 
third declaration that the plaintiffs had asked 
for should also not have been given. In other 
words, the question that arises in this appeal is 
this ; although ddKndant 1 has a right to adopt 

and had legally and validly adopted defendant 2 , 

whether such an adoption does or does not 

confer upon defendant 2 the right to the suit 
properties. 

[6] The lower Court has dealt with the matter 
as follows ; 

‘Aa there wag no partition between Balubhai and 
Vakbatsing, Vakhatsing alone as member of a joint 
family with Balubhai got whole estate in 1902. Anop- 
eing, however, died in 1919 unmarried at the age of 15 
and the whole estate came to defendant 1 aa the only 
widow of a coparcener alive in that year. The plaintifia 
Bay that they are entitled to get this estate aa rever- 
sioners of Anopaing subject to the life estate of defen- 

the defendants allege that defendant 1 waa 
entitled to Inherit the estate of Anopsing on his death as 
a widow of a coparcener. Theadoption of defendant 2 took 
j ?? after the termination of the coparcenary on the 
death of Anopsmg In 1919 and so it had not the effect of 
reviving the coparcenary and defendant 2 does not 
get any interest in the property which was once enjoyed 
by Balubhai and Vakhatsing and which is now in the 
management of defendant 1 aa a widow of a coparcener 
after the death of Anopsing (vide the case of Balu 

I^ahoo. 39 Bom. L. R. 882: (A. I. R. (24) 
^37 Bom. 279 P. B.), followed in the case of Rudrappa 
Tellappa Baiiennabar v. Mallappa Malleshappa, 


Bom. L. R. 1277: (A. I. R. (27) 1940 Bom. 95). The 
adoption by the widow of a coparcener who wag not the 
last male holder is regarded valid by the above mention* 
ed decisions but such an adoption does not divest the 
property.” 

The Full Bench decision of Balu Sahharam v, 

Lahoo, (39 BOm. L. R, 382 : A. I. R. (24) 1937 
Bom. 279 P.B.) has since been overruled by the 
Privy Council in Anant Bhikappa Patil v. 
Shankar Bamchandra Patil, 4G Bom. L, r i ; 
(a. I, R. (30) 1943 P. O. 196) and the question, 
therefore, arises whether as a result of this Privy 
Council decision, the view taken by the lower 
Court, baaed as it was on Balu Sahharam v. 
Lahoo, (39Bom. L. R. 382: A. i. r. (24) 1937 Bom. 
279 P, B.) is correct or not. 

[6] The genealogy in the case of Balu Sakha- 
ram v. Lahoo, (39 Bom. L. r, 382: a. i. r. (24) 
1937 Bom, 279 P. B.) is given at page 884 of the 
report. The joint family there consisted of Balu 
and his three sons, Babaji, Laxman and Vithal, 
As a result of the various deaths in the family 
the last male member was Shiva who died in 
the year 1919 leaving three widows in the joint 
family: Tayaji, Bayaji and Gauri. Four years 
later, i. e. in 1923, Bayaji adopted Balu, defen- 
dant 1, and in May 1930 he took possession of the 
property. In August 1930 Lahoothe plaintiff filed 
a suit to recover possession of the property. His 
case was that after the death of Shiva, the last 
surviving coparcener, the family property was 
inherited by Shiva’s widow, Gauri, that as she 
had remarried, the property had devolved on 
Shiva’s sister Audi, and that as he was a purchaser 
from Audi, he was entitled to the possession of 
the property. The suit was resisted by defendant 
1 , Balu, his contention being that as he was 
adopted by Bayaji before Gauri's remarriage, 
he became the only coparcener in the family and 
aa such was entitled to the property and that 
Audi had no title to convey the property to the 
plaintiff. The suit was ultimately decided by a 
Full Bench of this Court. The majority view of 
Beaumont C. J. and N. J. Wadia J. was expressed 
in the judgment delivered by the Chief Justice, 

Rangnekar J. dissenting. The majority held 
that: 

“Where'a Hiudu coparcenary had come to an end 

on the death of the last surviving coparcener and the 

family property had vested In his heir, a subsequent 

adoption by the widow of a predeceased coparcener was 
valid.” 

According to the learned Judges this was a 
necessary implication of the Pnvy Council deci. 
^ons in Pratapsing Shivsing v. Agarsing ji 
Baisingji, 46 I. A. 97 : (A. i. r, ( 5 ) 1913 p ^ 
192), Yadao v. Namdeo, 48 I. a. 513: (a. i. r.’ 
( 9 ) 1922 p,o. 216), Bhimabai v. Gurunathgouda 
Khandappagouda, 60 1. A. 25 ; (a. i. r. ( 20 ) 1933 
P. o. 1), Amarendra Mansingh v. Sanatan 

Sing, 60 I. A. 242: (A. I. R. ( 20 ) 1933 P. O. 155) 
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and Vijaysingji Chhatrasingji v. Shivsangji 
Bhimasangji, 62 I. A, 161; (A. I. R. (22) 1935 
p, c. 95). But they held that such an adoption 
does not revive the coparcenary and does not 
vest the coparcenary property in the adopted 
son to the exclusion of the heir of the last holder 
other than the widow herself. In giving the 
decision, the majority of the Judges formulated 
the following propositions; 

(1) A widow of a deceased member of a Hindu joint 
family can adopt to her husband without obtaining the 
consent of her husband’s relations. 

(2) A Hindu widow’s right to adopt is based on 
religious considerations, and is not affected by any 
considerations as to the vesting or divesting of property. 

(3) Where a coparcenary exists at the date of the 
adoption, the adopted son becomes a member of the 
coparcenary, and takes his share in the joint property 
accordingly. This principle applies although the co- 
parcenary is a zamindari having the peculiar feature of 
being governed by the rule of primogeniture, 

(4) Where the adoption takes place after the termi- 
nation of the coparcenary by the death, actually or 
fictionally, of the last surviving coparcener, the adop- 
tion by a widow of a predeceased coparcener has not the 
effect of reviving the coparcenary, and does not divest 
property from the heir of the last surviving coparcener 
(other than the widow) or those claiming through him 
or her. 

The minoiity view of Rangnekar_ J. was 

(p. 443): 

“Where the coparcenary is extinct and the estate of 
the last surviving coparcener has passed by inheritance 
to his heir, the power of a widow of a predeceased 
coparcener to adopt a son to her husband is at an end and 
she cannot make a valid adoption to her deceased hus- 
band . . . (But) if the adoption was valid, it was valid 
for all purposes, and the adopted son had all the 
rights of a posthumous son.” 

The principles so enunciated came up for consi- 
deration of the Privy Council in Anant v, 
Shankar (46 Bom. L. R. 1 : A. i. R. (30) 1943 
p. o. 196). The genealogy in that case is given at 
page 41 of the report. Dhulappa had two sons 
Punappa and Hanamantappa who were divided 
long time ago. In the branch of Punappa the last 
surviving coparcener was Keshav who died in 
1917. On his death, his nearest heir was the de- 
fendant Shankar who belonged to the branch of 
Hanamantappa. He obtained possession of the 
properties from the Collector in 1928, In 1930 
Keshav’s mother Gangabai adopted the plaintiff 
Anant and in 1932 the plaintiff by his next friend 
filed a suit for recovering possession of the pro- 
perties from defendant Shankar. Following the 
decision in Bahv Sakharam v. Lahoo (39 Bom, 
B. K. 382 ; A, I. R. (24) 1937 BOm. 279 F.B.), the 

Division Bench of this Court held that the copar- 
cenary had come to an end on the death of 
Keshav and that the subsequent adoption by the 
widow in the joint family although valid did not 
have the effect of reviving the coparcenary and 
did not divest the property from Shankar who 
was the heir to the last surviving coparcener. 


The plaintiff’s suit was accordingly dismissed. 
The matter was then taken in appeal before the 
Privy Council. Upon the initial question of the 
validity of the plaintiff’s adoption, their Lord- 
ships approved the view of the majority of the Full 
Bench in Balu Sakharam v. Lahoo (39 Bom. 
L.R.382: A.I.R. (24) 1937 Bom. 279 P.B.) and re- 
jected the view -taken by Rangnekar J. They 
did not accept the view that Gangabai’s power 
to adopt came to an end on the death of her son 
Keshav by reason of the fact that she was the 
sole surviving coparcener in the joint family. As 
regards the effect of the adoption on the devolu- 
tion of the property, their Lordships observed as 
follows (p. 8): 

“Her (Gangabai’s) power to adopt could not have 
been exercised in his lifetime, and if exercised after his 
death, cannot, as their Lordships think, be given any 
less effect than would have attached to an adoption 
made after his death by the widow of a predeceased 
collateral. It must vest the family property in the 
adopted son on the same principle, displacing any title 
based merely on inheritance from the last surviving 
coparcener.'* 

In coming to this conclusion, their Lordships 
observed as follows (p. 7): 

“If then the plaintiff's adoption was valid, can It be 
held that it does not take effect upon the property 
which had belonged to the joint family because there 
was no coparcenary in existence at the date of the 
adoption ? On this point their Lordships, differing 
from the majority decision in Balu Sakharam' 8 case ; 
(39 Bom. L. R. 382 ; A. I. R. (24) 1937 Bom. 279 F.B.) 
(supra), held that the adoption being valid cannot be 
refused effect. That the property had vested in the 
meantime in the heir of Keshav is not of itself a reason, 
on the principles laid down in Amarendra's case : (60 
I. A. 242 : A. I. R. (20) 1933 P. C. 155), why it should 
not divest and pass to the plaiijtiff, Keshav’s right to 
deal with the family property as ms own would not be 
impaired by the mere possibility of an adoption • , . 
But in his lifetime adoption by the widow of a collateral 
coparcener would have divested him of part of his in- 
terest and the same right to adopt subsisting after his 
death must, in their Lordships’ view, have qualified 
the interest which would pass by inheritance from him. 
As Appovier v, Bama Subba Aiyar, 11 M. I. A. 75 : (2 
Sar 218 P. C.), made clear, the fraction which is at any 
time employed to describe the quantum of the interest 
of a male member of the family does not represent bis 
rights while the family js joint, but the share which he 
would take if a partition were then to be made. His 
interest is never static but increases by survivorship as 
others die and lessens as others enter the family by 
birth or adoption. What principle requires that the 
death of the last surviving coparcener should present any 
further fluctuation of the interest to which he was en- 
titled notwithstanding that a new member has since 
then entered the family by adoption V' 

Their Lordships quoted with approval the obser- 
vations of the Nagpur High Court in Bajirao v. 
Bamkrishna, I. L. R, (1941) Nag. 707 (p. 718) : 

(A. I. R. (29) 1942 Nag. 19) : 

“We regard it as clear that a Hindu family cannot 
be finally brought to an end while it is ^ssible in 
nature or law to add a male member to it. The fainily 
cannot be at an end while there is still a potential 
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mother if that mother in the way of nature or in the 
way of law brioga in a new male member." 

In view of this pronouncement the conclusion 
arrived at by the learned Judge, based as it is 
on the dictum in Balu Sakharam v. Lahoo 

(39 Bom. L. R. 382 ; A, I. R. (24) 1937 Bom. 279 
F.Bi), that the adoption though valid, does not 
give to the adopted son any interest in the pro- 
perty, must be held to be incorrect. If these 
principles had been applied in Balu Sakharam 
V. Lahoo (39 BOm. L. R. 382 : A. I. R. (24) 1937 
Bom. 279 F. B.), Balu’s adoption by Bayaji would 
have resulted in his obtaining full interest in 
the property of the joint family and the plaintiff 
would have been non-suited. In the present case 
also defendant 2’s adoption by defendant 1 would 
give him immediate interest in the property and 
divest defendant 1, and the plaintiffs’ prayer for 
a declaration that defendant 2 acquired no right 
over the suit properties must be rejected. 

[7] Although the trial Court did not rely upon 
it, a case almost exactly on all fours with the 
case that we have to decide was considered by a 
Full Bench of this Court in Krishnaji Baghu- 
nath v. Bajaram Trimbak, I. L. R. (1038) 
Bom. 679 : (a. I. R. (25) 1938 Bom, 383 F. B.). 
The genealogy in the case is given at page 680 
of the report. The branches of Keshav, Hari and 
Rajaram the plaintiffs were divided. In the 
branch of Keshav the last surviving coparcener 
was the infant son of Dhondiram. On the death 
of the infant son in 1900, the property passed to 
his mother Laxmibai. On Laxmibai’s death in 
1901 the property passed to his grand-mother 
Bhagirathibai, and on Bhagirathibai’s death, to 
his paternal aunt, Radhabhai (defendant 1). 
Radhabhai — who was a widow in the joint 
Hindu family — then adopted defendant 2 and 
thereupon Rajaram a representative of another 
branch sued for a declaration that the adop- 
tion of defendant 2 by defendant 1 was illegal 
and void and that defendant 2 obtained no title 
to the property by virtue of the adoption. This 
case is exactly like the present one where on 
the death of the last sole surviving coparcener 
Anupsingh. the property vested in the widow of 
a collateral who succeeded to him as a gotraja 
sapinda and thereupon adopted a son i. e., 
defendant 2, to her husband. As in the case of 
Krishnaji Baghunath v. Bajaram Trimbak^ 

(I. L. R. (1938) Bom. 679 : A.l.R. (26) 1938 Bom. 
383 F. B.), in the present case also the adoption 
is challenged by a representative of some other 
branch in the family and the same declarations 
as were asked for in Krishnaji Baghunath v. 
Bajaram Trimbak, i. L. R. (i938) Bom. 679 ; 
(a. I, R, (26) 1938 Bom. 383 F. B,), are being 
asked for here. If therefore Krishnaji Baghu^ 
naih V. Bajaram Trimbak, I. L. R. ( 1933 ) 


Bom. 679 : (A. I. R. ( 25 ) 1938 Bom. 383 F. B.), 
is still good law, the decision in the present case 
must be governed by the decision in that case. 
The Full Bench of this Court held that: 

“under Hindu law, a widow of a gotraja sapynda, 
who succeeds under the rule established by Lalloobhoy 
Bappoobhoy V , Cassibai,! I. A. 212 : (5 Bom. 110 
P. C.), cannot by adoption alter, after her own death, 
the devolution of property to which she is entitled as 
such widow.’* 

It was further held that 

“on the death of the last coparcener in a joint Hindu 
family, the widow of his paternal uncle succeeded to 
the family property as the widow of a gotraja sapinda, 
and the adoption though valid had no effect on the 
devolution of the property as against the plaintiff." 

In coming to this decision the Full Bench pur- 
ported to follow the case in Balu Sakharam v. 
Lahoo, 39 Bom. L, r. 332 : (A. i. r. (24) 1937 
Bom. 279 F. B.), and Beaumont C. J. at p. 690 
of the report observed as follows : 

. it was held (in that case) that an adoption by 
a widow, where the coparcenary is at an end, does not 
operate to divest property vested in or through the heir 
of the last holder. Wo long as that decision stands it 
must be taken as settled that in this presidency you may 
have an adoption by a widow which is valid, but which 
does not place the adopted son in the same position in 
regard to property as a natural born eon would have 
been in." 

Ifc was on this footing that the case was discussed 
and the Full Bench came to the conclusion that 
the adoption of defendant 2 was valid but did 
not affect the devolution of the property inheri- 
ted by defendant 1 as the widow of a gotraja 
sapinda as against the plaintiff. 

[8] In view of the Privy Council decision in 
Anant v. Shankar, 46 Bom. L. R. i: (A.I.K. (30) 
1943 p. 0. 196), we think that the decision in 
Krishnaji Baghunath v. Bajaram Trimbak, 
I. L. R. (1938) Bom. 679: (A. I. R. (25) 1938 Bom. 
383 F. B.), cannot any longer be held to be good 
law. It is true as stated by Broomfield J. in that 
case (p. 695) : 

“There is a strong current of authority In this Presi- 
dency to the effect that the widow of a gotraja sapinda 
cannot adopt so as to defeat the rights of the rever- 
sioners. The authority of these cases should not be 
disturbed unless it is necessary to do so.” 

But in our opinion the case of a widow of a 
gotraja sapinda who belongs to the same joint 
family stands on a different footing than the 
case of any other widow of a gotraja sapinda. 
Both in the case of Krishnaji Baghunath v, 
Bajaram Trimbak, (i. L. R. (1938) Bom. 679 : 
A. I. R. ( 25 ) 1938 Bom. 383 P. B.), and in Anant 
V. Shankar, (46 Bom. L. r. 1 : a. i. r, 
(30) 1943 p, c. 196), the adopting widow was a 
widow of a gotraja sapinda and the person 
who laid claim to the property was a represen- 
tative of a different branch. In Krishnaji 
Baghunath v. Bajaram, (I. L. R. 1938 Bom, 
679: A. I. R. (26) 1938 Bom, 383 F.B.), he was a 
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plaintiff and asked for a declaration that the 
adopted son obtained no title to the property by 
virtue of the adoption. In Anant v. ShanTcar 

(46 Bom. Ij. R. i; A. I. R. (30) 1943 P. O. 196), he 
was a defendant from whose possession the pro- 
perty was sought to be recovered by the adopted 
son. Even according to Balu Sakharam v. 
Lahoo (39 Bom. L. R. 382: A. I. R. (24) 1937 
Bom. 279 F.B.), the adoption was good. But so far 
as its effects are concerned, the following obser- 
vations of their Lordships of the Privy Council 
in Anant v. Shankar (46 Bom. L, R, 1 : a. i.E. 
(30) 1943 P. o, 196), apply exactly to the case of 
Krishnaji Baghunath \,Rajaram Trimbak 
(l. Ij. R. (1938) Bom. 679: A. I. R, (26) 1938 Bom. 
883 P.B.) (p. 8): 

“Taking 6rst the eimpler case where the adoption 
has been made by the widow of predeceased collateral 
of the last surviving coparcener, their Lordships find 
it difficult upon the foregoing principles to discover in 
the death of the latter before the adoption any ground 
for denying that the interest of the adoptive father or 
any part of it passes to the adopted son,” 

The principle on which their Lordships proceed- 
ed was that a joint Hindu family does not come 
to an end while there is still in that family 
a potential mother, if that mother irj the way of 
nature or in the way of law brings in a new male 
member. The view adopted in Balu Sakharam 
V. Lahoo, (39 Bom. L. R. 382: a. i. R. (24) 1937 
Bom. 279 F, B.) that the coparcenary in a 
joint family comes to an end on the death 
of the sole surviving coparcener is no longer 
good law, and the adoption by a widow of a 
Qotraja sapinda, so long as such widow is a 
member of the joint family of which the deceased 
was the sole surviving coparcener, can bring 
into the joint family a new member in whom the 
property vests immediately on adoption as it 
*WOuld have vested if he had been a member of 


the joint family when the sole surviving copar.| 
cener died. The observations of their Lordships' 
of the Privy Council that 

“the power of the mother of a sole surviving copar- 
cener exercised after bis death, cannot be given any 
less effect than would have attached to an adoption 
made after his death by the widow of a predeceased 
oollaterar* 

emphasise the same point. It must vest the family 
property in the adopted son on the same princi- 
ple, displacing any title based merely on inheri- 
tance from the last surviving coparcener. It 
must, therefore, be held that the adoption by the 
widow of a predeceased collateral in whom 
property has vested as a widow of a gotraja 
sapinda and whose husband was a member of 
the joint family, has the eflfect of divesting the 
property and displacing any title based merely 
on inheritance from the last surviving oopar- 
cerner. To that extent it must be held that 
Krishnaji Baghunath v. Bajaram Trimbak, 
(I. L. R. (1938) Bom. 679 ; A. I. R. (25) 1938 BOm. 
383 F.B.) has been impliedly overruled by Anant 
Bhikappa Patil v, Shankar Bamchandra 
Patil, 46 Bom. L. R. 1 : (a, i. r, (30) 1943 
P. o. 196) and is no longer good law. The same 
conclusion applies to the cases of Suhrao Baji v. 
Dada Bhitua, 43 Bom. L. R. 492 : (a. i. b. (28) 
1941 Bom, 323) and Madhavsang Haribhai v. 
Dipsang Jijibhai 44 Bom. D. R. 661 : (A. I. R. 
(29) 1942 Bom. 280), both of which were decided 
on the authority of Krishnaji Baghunath v. 
Bajaram Trimbak, (l. L, R. (1938) Bom, 679; 

A. I. R. (25) 1938 Bom. 383 F.B.). 

[9] Our attention has been invited to a deci- 
sion of this Court in Sivangauda Bajangauda 
Patil v. Budragauda Ningangauda Patil, 8. A. 
NO. 1013 of 1942 decided by Macklin and Raja- 
dhyaksha JJ. on 6th April 1945, to which I was a 
party. The genealogy in that case was as follows: 



Mangauda 


NINBEPPA 

I 



I I Kalangauda 

Rayai)gouda= Shiwangawa I 

(Died 26-6-1876) (Defendant No. 4). | j j 

I Demangauda Ninbeppa Shingappa 

Shivangouda 1 

(Plaintifi). I I 

(Adopted 1927) Sbingappa= Mallawa 

(Died 1918). (died 1925). 

Ninbeppa had two sons Mangauda and Deman- went to Shivangawa the widow of Rayangauda 
gauda. These two brothers were divided, and we defendant 4. Defendant 4 adopted the plaintiff 
were concerned in that appeal with the property in 1927 and he filed a suit to recover certain pro- 
of the joint family consisting of Demangauda perties against persons who were found, as a 

and his eon and grandsons. The sole surviving fact, to be mere trespassers in possession of the 
coparcener was one Shingappa who died in 1918. estate, though they claimed to be reversioners 

On his death the property went to his widow after the death of Mallawa. It was held in that 

Mallawa and on her death in 1925 the property case that the Privy Council case of Anant v. 
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Shankar (46 Bom. L. R. l; A. I. R. (30) 1943 P. C. April 1946), that the plaintiff’s adoption did not 
196), had no application and that even though entitle him to come in as heir after the property 

the adoption was made by the widow of a gotraja of Shingappa had already vested in his heir, who 

sapinda, it did not divest the property of the was defendant 4. 

adoptive mother. That case is obviously very [lO] We are, therefore, of opinion, on the 
different from the one which we have to consider, authorities as they stand at present, that the 

There the widow who succeeded to the last male adoption by the widow of a gotraja sapinda 

holder as the widow of a gotraja sapinda^ was whose husband was a member of the joint family, 

not a member of the joint family of Demangauda after the death of the sole surviving coparcener, 

and could not, therefore, introduce a new mem- displaces any title based merely on inheritance 

her into that joint family by making the adop- from such coparcener. In the present case, the 

tion of the plaintiff. The whole decision of adoption by Bai Faiba whose husband was a 

V. Shankar (46 Bom. L. R. l : A. I. R. (30) 1943 member of the joint family, though made by a 
P. C. 196), proceeds on the footing, as I have widow of a gotraja sapinda in whom the pro- 

stated in an earlier part of the judgment, that perty has vested as an heir confers on the ad- 

where the widow of a collateral brings, by means opted son the right to the property which was 

of an adoption, a new member into the joint held by the sole surviving coparcener. Anupsing. 

family, such an adoption has the effect of dives- The plaintiff, therefore, is not entitled even to 

ting the estate inherited from the last male the third declaration which was given to him by 

holder. In Anant v. Shankar (46 Bom. L. R. l: the lower Court. That being the case, in our 

A. I. R. (30) 1943 p. c. 196) itself, this distinction opinion, the appeal succeeds and the plaintiffs’ 

has been made out, for at page 9 their Lordships suit must be dismissed with costs in this Court, 

observe: The order of costs in the lower Court will stand. 


“Neither the present case nor Amarendra's case (60 
I. A. 242 : A. I. R. (20) 1933 P. C. 155), brings into 
question the rule of law considered in Bfiubaneswari 
hebi V. Nilkomul Lahirx^ 12 I. A. 137 at p. 141 : (12 
Cal, 18 P. G.) and slated by the Board to be that 
‘aooording to the law as laid down in the decided cases, 
an adoption after the death of a collateral does not 
entitle the adopted son to cDme in as heir of the 
collateral*.” 

In Bhubaneswari Debts case (l2 i. a. 137 : 12 
cal. 15 P. 0.), the family consisted of three 
brothers Rammohun, Shibnath and Kalimohun 


[ 11 ] One further point was argued by Mr. R. 
J. Thakor for the respondents, It was contended 
that the adoption of defandant 2 was bad as it 
was an adoption made after the property had 
been surrendered by her under Ex. 60. The 
lower Court has already held that the docu- 
ment was opposed to public policy and void 
for absence of consideration. Nothing was 
urged by Mr. Thakor against these conclu- 
sions of the lower Court, and if the docu- 
ment is bad for these reasons, it cannot be relied 


who were all divided, and tbe question related to upon for suggesting that defendant 1 had surrren- 
the separate property of Rammohun. After the dered her property. But even assuming that the 
death of Rammohun the property was inherited document is not bad, it does not, in our opinion, 
by his widow Ohandmoni who died in 1867. amount to a surrender, Mr. Thakor frankly 
Before Chandmoni’s death, Kalimohun had ad- conceded that if the document was inter partes 
opted a son Nilkomul. But Shibnath had died between the plaintiff and defendant 1, it would 
leaving only a widow Bhubaneswari. Go Chand- not amount to a surrender because the only 
moni’s death the property went to Nilkomul. right which the widow had given up under the 
Later on Bhubaneswari adopted a son Jotindra. document was the right to adopt. She retained 
Jotindra on adoption filed a suit claiming half complete management of the whole property 
share in the property of Rammohun, and it was during her lifetime. The learned counsel, however, 
held by their Lordships of the Privy Council that argued that because the document embodied the 
“an adoption after the death of a collateral does decisions of arbitrators who might have given 
not entitle an adopted son to come in as an heir nothing to defendant i, it should be regarded as a 
to the collateral.” This case was very different surrender. In our opinion, there is no substance in 
from the case with which we have to deal. Tbe this contention. The surrender must be voluntary 
adoption of the plaintiff in Bhubaneswari Debits and not brought about as a result of the widow’s 
case (12 I. A. 137 : 12 cal. 18 P.C.), did not bring leaving the matter to arbitrator. It must be 
into the joint family a new member, and it was bona fide and total surrender of all the interests 
held that the plaintiff a adoption did not entitle of the widow in favour of the nearest reversioners, 
him to come in as an heir of Rammohun after It must be a voluntary act to efface herself from 
the property had already vested in Nilkomul as the succession as effectively as if she had then 
the legitimate heir on the death of Ohandmoni.” died. (See Bhagwat Koer v. Dkamtkhdhari 
Following this principle, we held in Sivangau- Prashad Singh, 46 I. a. 259 : (a. 1. R. (6) 1919 
da s case (3. A. No. 1013 of 1942, decided on 6th p.o. 76). Judged by these criteria, it seems to ua 
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obvious that the document does not amount to 
a surrender and cannot have the effect which 
follows from a surrender. 

[12] In the result, therefore, in our opinion, 
the appeal succeeds and the plaintiffs’ suit must, 
as we have stated before, be dismissed with coats 
in this Court. The order regarding costs in the 
lower Court will stand. 

D.H. Appeal allowed. 

A. I. R. (36) 1949 Bombay 248 [C. N. 65.] 

Bavdekar and Dixit JJ. 

Vishnu Vishwanath Paranjpe — Plaintiff 
— Appellant v. The Government of Bombay — 
Defendant — Despondent. 

Second Appeal No. 94 of 1945, Decided on 12th July 
1948, from order of Dist. Judge, Nasik, in Appeal 
No. 249 of 1942. 

(a) Bombay Exemptions from Land-revenue 
(No. 1) Act (H [2] of 1863), S. 16 (G) — Inam 
village held jointly by joint Hindu family — Parti- 
tion effected — Members allotted specific shares — 
It does not amount to ‘transfer* within meaning 
of S. 16 (G). 

Where a person holds a village in inam as a joint 
family property on behalf of himself and his two bro- 
thers who constitute the joint family, the revenue is a 
joint family property and belongs to all of them. When 
subsequently a partition is efieoted between them, the 
effect is that what was previously owned and enjoyed 
in common is replaced by separate enjoyment of specific 
shares in the joint property owned separately. In such 
a case though there is a transfer, it is not a transfer 
within the meaning of S- 16, Cl, (G). To hold so would 
mean that what was conveyed was something to whioh 
the brothers were not entitled: A, I. R. (23) 1936 Bom. 
10, Disting. [Paras 8 & 10] 

(b) Bombay Exemptions from Land-revenue 

(No. 1) Act (II [2] of 1863), S. 5 (3) — It is a taxing 
provision and must be construed in favour of 
subject. [Para 11] 

T. N. Walavalkar — for Appellant. 

B. G. ThaUor^ AddL Asst, Qovt. Pleader 

— for Respondent. 

Dixit J, — This second appeal raises a ques- 
tion under Bombay Act ll [2] of 1863, and the 
facts necessary to understand the question are 
these: 

[2] Plaintiff Vishwanath and his two brothers 
Keshav and Krishnaji were members of a joint 
Hindu family. These three brothers were pos- 
seesed of considerable property consisting of 
houses, lands and a grocery shop. They had also 
an interest in a jahagir village called Vadner 
and that interest was that they were to receive 
a sum of Bs. 1,555-5-4 out of the revenues of the 
village. It appears that in 1936 there was a dis- 
pute between them about the division of the 
ancestral and jointly acquired properties and the 
dispute was referred to arbitration. The arbi- 
trator made an award and an award decree was 
passed on 25th October 1937. That decree was 
registered on 3rd January 1938. It appears that 


the award decree was to some extent modified 
by a compromise between the parties in Suit 
No. 210 of 1936. After the award decree the two 
brothers Keshav and Krishnaji made an appli- 
cation to have their names entered in the reve- 
nue records and their names were accordingly 
entered. From that order plaintiff Vishwanath 
preferred an appeal to the Commissioner, Central 
Division, and on 17th September 1938, he made 
an order imposing upon the plaintiff a penalty 
equal to the amount of the nazranaoi both the 
brothers for his failure to inform the Govern- 
ment of what was said to be a transfer, as re- 
quired by S. 6, cl. (3) of the Act. The plaintiff 
preferred an appeal to the Revenue Tribunal, 
but his appeal was unsuccessful, 

[3] The plaintiff, therefore, filed the present 
suit against the Province of Bombay alleging 
that the order made by the Commissioner on 
17th September 1938, was illegal, unjust and ultra 
vires. He also asked for refund of part of the 
amount of the penalty already paid by him and 
for an injunction restraining the defendant from 
recovering the remaining amount of penalty 
from him. The Province of Bombay filed a 
written statement, contending, inter alia^ that 
there was a transfer in favour of the plaintiff’s 
brothers within the meaning of Bombay Act II 
[2] of 1863, that the plaintiff failed to give notice 
as required by S. 6, cl. (3) of the Act, and that the 
Commissioner was competent to make the order. 

[4] Both the Courts have taken the view that 
there was a transfer within the meaning of the 
Act and that the Commissioner’s order was, 
therefore, legal. In accordance with that view 
the plaintiff’s suit has been dismissed. It is from 
the decision of the appellate Court that the 
plaintiff has preferred the present appeal. 

[5] Upon this appeal it is contended that the 
lower Courts were wrong in holding that there 
was in this case a transfer within the meaning 
of S. 16. cl. (G) of Bombay Act II [2] of 1863. In 
order to understand this contention it is neces- 
sary to set forth the material part of the consent 
decree. It is as follows : 

“The whole village of Mouje Vadner Dumala, taluka 
Nasik is a jahagir village and therein that is to say in 
the amount of Rs. 2,460, a share of Rs. 1,555-5-4 be- 
longs to the parties, via., the three brothers, the same 
being made up of Rs. 1,463-6-4 and Rs. 92 under the 

mortgage in possession Out of Bs. 1,655* 

5-4 which the said village would yield to them as vasul 
Rs.92 in respect of the jahagir under mortgage should 
be independently taken by Vishvanath. Plaintiff and 
defendant 2 have no right over the same. The balance 
of the amount should bo equally distributed by the 
three brofherB Vishvanath Ganesh, Keshav Ganesh and 
Krishnaji Ganesh amongst themselves and arrange- 
ments should be made by Vishvanath Ganesh by 
ordering the village Patil talathi to pay Keshav Ganesh 
and Krishnaji Ganesh their respective shares by sepa- 
rate (Potebandl).’* 
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This part of the decree has been construed to 
mean an alienation ^vitbin the meaning of S. 16 
cl. (g) of Bombay Act ii [2] of 1863. Section 16, 
cl. (G), runs as follows : 

“The word 'transfer* shall, for the purposes of this 
Act, be taken to mean the permanent alienation of 
land by assignment, gifti sale, deed or other instrument 
or otherwise howsoever, and also mortgage of the same 
under which possession shall have passed or is to pass 
to the mortgagee." 

[6] Now, the provisions under which the 
plaintiff was required to give notice of the trans- 
fer are contained in S. 5, cl. (3), which is as 
follows: 

“It shall also be the duty of the holder of any land 
made subject under this section to the payment of 
occasional nazrana instead of to an annual nazrana of 
one anna in each rupee of the assessment, who shall 
transfer the same or any part thereof to give to the 
Collector or Chief Revenue Officer of the District in 
which the lands so transferred are situate, notice in 
writing of such transfer, and of the nature and extent 
thereof, and of the person or persons to whom the 
same is made, within^pne month after such transfer 
has been made; and, in default of such notice, the 
person or persons so transferring as aforesaid shall 
forfeit a sum equal to the amount of the nazrana levi- 
able on the occasion from the person to whom the 
transfer shall have been made.*’ 

[7J In the present case the three brothers did 

not hold the lands as such. But that is imma. 

terial because 8. 16, cl. (B), provides: 

“The word ‘lands’ shall for the purposes of this Act 
be understood to include villages, portions of villages, 
Bhares of the revenues thereof, and landed estate of 
every description.** 

[8] It is manifest from what has been men- 
tioned above that the three brothers were entitled 
to the sum of Ra, 1,655-5-4 which was the amount 
of the revenue of the village. It is clear, there- 
fore, that so far as the sum of Rs. 1,665-5-4 is 
concerned it was the joint property of the three 
brothers. Now, partition of joint property, ac- 
cording to Mitakshara law, coneists in defining 
the shares of the coparceners in the joint pro- 
perty. In this case the three brothers held the 
village of Vadner in inam and the share in the 
revenue of Bs, 1,565-5-4 belonged to them all. 
This was before the partition. The effect of 
Ipartition was that what was previously owned 
And enjoyed in common was replaced by sepa- 
Tate enjoyment of specific shares in the joint 
property owned separately, 

[9] On behalf of the Province of Bombay it 
is argued, relying upon the case in Waman v. 
Ganpat, 37 Bom. l. r. 925; a. I. R. (23) 1936 
Bom 10, that there was in this case a transfer 
and so Vishwanath was bound to give notice as 
required by B. 5, cl. (a) of the Act. It is true 
that it has been held in the above-mentioned 
case that a partition by metes and bounds among 
the co-owners of immovable property amounts 
to a 'transfer* within the meaning of that term 
in S. 63, T. P, Act. But we are concerned in 


this case with the definition of the expression 
“transfer** as occurring in S. 16, cl. (g), of 
Bombay Act II [2] of 1863. The expression 
“alienation”, according to Stroud’s Judicial Dic- 
tionary, Vol I, p. 65, means “to make a thing 
another man's.” It will appear from page 143 
of Words and Phrases Judicially Defined by 
Koland and Burrows that alienation implies a 
transaction by which property is given to an- 
other person. In Wharton's Law Lexicon, 14tb 
Edn., p. 1006, “transfer” means “to convey; to 
make over to another.” 

[10] Question, therefore, arises as to whether 
in this case there was a transfer within the 
meaning of S. 16, cl. (g) of the Act. It is argu. 
able that in this case what was previously en- 
joyed in common was replaced by separate 
enjoyment of specific portions of the joint pro- 
perty and to that extent it is possible lo contend 
that there was a transfer. But to accept the 
construction contended for on behalf of the Pro- 
vince of Bombay that there was a transfer with- 
in the meaning of s. 16, cl. (g), is to hold that 
the two brothers were conveyed something to 
which they were not previously entitled. But 
that is an impossible construction. The two 
brothers to whom specific portions in the share 
of the revenue were given were entitled before 
the partition to the whole of the amount of the 
revenue as joint property. It cannot be said, 
therefore, that something was conveyed to the 
two brothers to which they were not previously 
entitled. Upon that construction we think that 
the construction urged on behalf of the Province 
of Bombay cannot be accepted. 

[ 11 ] There is also another way of looking at 
the matter. In so far as s. 5, cl. (3), enables 
Government to impose a penalty for failure to 
give notice of a transfer, the Act is obviously a 
taxing statute. According to cl. (3), an occasional 
nazarana has to bo levied and it is leviable 
from the person to whom the transfer is made. 
Therefore, in case of a transfer what happens is 
that Government is in the first instance entitled 
to receive occasional nazarana from the trans- 
ferees and also to receive a penalty from the 
transferor for his failure to inform Government! 
of the transfer. In these circumstances, we think; 
that the statute being a taxing statute, it must be 
construed strictly and in favour of the subject. 

[12] It is argued on behalf of the Province 
of Bombay, relying upon the case in Waman 
Ramkrishna v. Ganpat Mahadeo, (37 Bom.L.R. 
925 : A, I. R, (23) 1936 Bom, lO), that partition 
constitutes a transfer. But we are unable to 
accept the contention. The result is that there 
was no transfer within the meaning of S. 16 
cl. (G) of Bombay Act li [ 2 ] of 1863. 
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[13] The appeal will, therefore, be allowed, 
the decrees of the lower Courts set aside and the 
plaintiff’s claim decreed with costs throughout. 

R.G.D. Appeal allowed, 

A, I, R. (36) 1949 Bombay 230 [G, N. 66.] 

Bhagwati J, 

Vishioanath Keshav Joshi - — Plaintiff v, 
B. M. Sukhadwala — Defendant, 

O. C. J. Suit No. 700 of 1948. Decided on 11th Octo- 
ber 1948. 

Bombay City Civil Courts Act (XL [40] of 1948), 
S. 18 — “Proceeding’* includes execution proceed- 
ings — Decree by High Court for amount exceeding 
Rs. 2000 and not exceeding Rs. 10,000 — Execution 
application after coming into force of Act is not 
maintainable in High Court — Application lies in 
City Civil Court. 

The word “proceeding” in S. 18 includes execution 
proceedings. Consequently the High Court has no juris- 
diction to entertain application for execution of a 
decree passed by it for an amount exceeding Ks. 2,000 
but not exceeding Rs. 10,000 filed after the Act came 
into force, i.e. 16th August 1948. The execution pro- 
ceedings in such a case lie in Bombay City Civil Court. 

[Para 6J 

B. J . Diwan, Amicus curiae. 

Order. — The matter comes up before me 
for trial of issue as to the jurisdiction of this 
Court to entertain proceedings in execution of a 
decree passed by this Court, the decree being for 
an amount above Rs. 2,000 and below Rs. 10,000, 
The decree was passed in the suit on 2nd April 

1948, and this application for execution was made 
by tbe judgment-creditor on 22 September 1948. 

[2] A point was raised as to whether in view 
of the passing of the Bombay City Civil Court 
Act, XL [ 40 ] of 1948, this Court had jurisdiction 
to entertain this application for execution of the 
decree. The Bombay Act XL [40] of 1948 was 
enacted by the Legislature and received the as- 
sent of the Governor-General on lObh May 1948. 
It came into force by a notification in the ofifi- 
cial Gazette from I6th August 1948. Section 3 of 
that Act provided that notwithstanding anything 
contained in any law, the Bombay City Civil 
Court was to have jurisdiction to receive, try and 
dispose of all suits and other proceedings of a 
civil nature not exceeding Rs, 10,000 in value 
and arising within the Greater Bombay except 
for certain exceptions therein laid down which 
are not relevant for the determination of the pre- 
sent issue before me. Section 12 of the Act pro- 
vided that notwithstanding anything contained 
in any law, tbe High Court shall not have 
jurisdiction to try suits and proceedings cogni- 
zable by the City Court. Section 18 of the Act 
further provided that all suits and proceedings 
cognizable by the City Court and pending in the 
High Court, in which issues had not been settled 
or evidence had not been recorded on or before 


the date of the coming into force of this Act 
shall be transferred to the City Court and shall 
be heard and disposed of by the City Court and " 
the City Court shall have all the powers and 
jurisdiction thereof as if they had been originally 
instituted in that Court. These are the relevant 
provisions of this Act which have got to be borne 
in mind for the purposes of the determination 
of this issue. 

[3] The jurisdiction of the Bombay City 
Civil Court was to receive, try and dispose of all 
suits and other proceedings of a civil nature not 
exceeding Rs. 10.000 in value. The ban of the 
jurisdiction of the High Court also was in respect 
of the trial of suits and proceedings cognizable 
by the City Court, and what had got to be trans- 
ferred to the City Civil Court were also suits 
and proceedings cognizable by the City Court 
and pending in the High Court in which issues 
had not been settled or evidence recorded on or 
before 16th August 1948. The question, there- 
fore. which has to be determined is what is in- 
cluded in the suits and proceedings cognizable by 
the City Court ; and the whole difficulty in this 
particular matter has arisen because the suit has 
been already determined, a decree has been 
passed therein, and what is sought to be done is 
the execution of that decree. The question, there- • 
fore, which arises is whether an application for 
execution of the decree already passed by the 
High Court having had jurisdiction to do the 
same, can be said to be proceedings cognizable 
by the City Court, because the suit has certainly 
ended in so far as it has resulted in a decree 
being passed in favour of the plaintiff. It has 
been contended that the proceedings which are 
mentioned in these three sections are by analogy 
with s. 141, Civil P. C., and according to the 
decision of the Privy Council in Thakur Pra- 
sad V. Pakirullaht 17 ALL. 106 at p. 111 : (22 
I. A. 44) original matters in the nature of 
suits such as proceedings in probates, guardian- 
ships, and so forth, and not execution proceed- 
ings. In so far as this was a matter which was 
important and would lay down the principle 
for all proceedings in execution in similar suits 
where decrees have been passed by this Court 
before 16th August 1948, I requested Mr. 

B. J. Diwan to argue the matter per amicus 
curiae and he was good enough to do so and 
presented the arguments before me at the ad- 
journed hearing of this application today. It 
was pointed out by him that the word proceed- 
ings” in B. 141, Civil P. C., no doubt has come 
to be interpreted in this manner by the Privy 
Council, but execution proceedings are also to be 
regarded as proceedings though they are subse- 
quently adopted by the party after the decree 
in a suit has been passed They are separate 
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from the proceedings adopted by the parties in 
furtherance of the progress of the suit or what 
may be otherwise described as the previous steps 
in the suit. As has been laid down in Deb 
Narain Dutt v. Narendra Krishna, 16 Cal. 
267 at p. 279, execution has to be regarded as 
separate proceedings from the previous steps in 
the suit. Even though the expression “suits and 
other proceedings” has been used in the sections 
of the Bombay City Civil Court Act which I 
have noted above, proceedings in suits as well 
as proceedings of a civil nature which are con- 
templated after the decree in a suit is passed 
are nonetheless proceedings within the expres- 
sion as used therein. Those proceedings may be 
proceedings which are contemplated within S. 141, 
Civil P. C,, and which have been interpreted by 
the Privy Council as original matters in the 
nature of suits such as proceedings in probate, 
guardianship and -so forth. These proceedings 
can also be proceedings by way of execution 
proceedings which have been held in Deb 
Narain v. Narendra Krishna, 16 cal. 267 
(F.B.),a3 separate proceedings from the previous 
steps in the suit, whioh may be taken by a 
party after the suit has materialised into a 
decree. There is no warrant to read “proceed- 
ings of a civil nature” which has been used in 
the Bombay City Civil Court Act in a restricted 
or limited sense as is contended on behalf of the 
judgment-creditor. 

[4] It was pointed out to me that the Act 
does not contemplate taking away the jurisdic- 
tion of this Court in respect of suits which have 
been already disposed of or decided, and that 
what was contemplated was only the transfer of 
the suits which were pending in the High Court 
at the time when the" Act came into operation. 
My attention was particularly drawn to 8. 18 of 
the Act which provides that except in those cases 
where issues were settled or evidence was led, 
all suits and proceedings which w’ere pending in 
the High Court had got to be transferred to the 
City Civil Court. It was urged that in execution 
proceedings there would be no question of any 
issues being settled or evidence being led. This 
argument, however, is unsound in so far as it 
does not take count of the various circumstances 
which arise in execution proceedings where issues 
have got to be tried by the Court and evidence 
led in support of the various contentions arising 
in execution proceedings. Mr. B. J, Diwan drew 
my attention to the various provisions of the 
Civil Procedure Code, B. 47, S. 60 (2), O. 21. 
R. 3, O. 21, K. 4, O. 21, R. 50 (2), O. 21, Rr. 58 
and 59, o. 21, R. 89 and o. 21, R. 97 and the sub- 
sequent provisions thereof, all of which go to 
show that various cases arise in execution pro- 
needinga where as between the contesting parties 
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issues have got to be tried by the Court and for 
the determination of those issues evidence has 
also got to be led. If any question arose in such 
cases of execution proceedings and they had 
been agitated before the High Court before 16th 
August 1943, 8. 18 would have covered those pro- 
ceedings also and would have prevented them 
from being transferred to the City Civil Court if 
issues had been raised therein or evidence had 
been led by the parties for the purpose. Except, 
however, in those cases all the proceedings whioh 
were validly entertained by the High Court, 
before I6th August 1948, would have had to be 
transferred to the Bombay City Civil Court by 
virtue of the provisions of s. 18 of the Act. 
Section is of the Act therefore does not help the 
judgment-creditor. 

[5] My attention was also drawn to the pro- 
visions of S. 37, Civil P. C., where the expression 
“Court which passed a decree” or words to that 
ell'ect are in relation to the execution of decrees 
deemed to include, where the Court of first 
instance has ceased to exist or to have jurisdic- 
tion to execute it, the Court which, if the suit 
wherein the decree was passed was instituted at 
the time of making the application for the exe- 
cution of the decree, would have jurisdiction to 
try such-euit. It was pointed out that in those 
cases where pecuniary jurisdiction was curtailed 
subsequent toa decree passed’by a Court, the juris- 
diction to execute the decree w^as not lost and 
that in spite of the curtailment of the pecuniary 
juriadicbion in that manner the Court w^ould 
continue to have jurisdiction to execute the 
decree. There is no question here of the Court 
having ceased to exist. The only question w’hich 
arises is whether by reason of the pecuniary 
jurisdiction of this Court being altered in the 
manner provided in the Bombay City Civil 
Court Act it can be said that this Court has lost 
the jurisdiction to execute a decree which has 
already been passed by it. Reliance was placed in 
support of this contention on a decision reported 
in Ahdus Sattar v. Mohini Mohan Das, 37 
c. W. N. 679 (a. I. B. (20) 1933 Cal. 684) and 

the note in Mulla’s Civil Procedure Code at 
p. 162. This decision, however, runs counter to a 
decision of the Calcutta High Court itself whioh 
is subsequently reported in Masrab Khan v. 
Deb Nath Mali, i. l. r. (i942) i Cal. 289 at 
p. 291 : (a. I. R. (29) 1942 Cal. 32l) where the 
effect of s. 37 (b), Civil P. C., is laid down as 
substituting the Court in which the jurisdiction 
was subsequently invested as the only Court 
which can be considered to be the Court whioh 
passed the decree foe the purposes of this section. 
Mr. B. J. Diwan also drew my attention to a 
decision of our High Court reported in Gauskha 
V. Abdul Ropkha, 17 Bom. 162, where it is laid 
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down that there is no distinction which can be 
drawn between the nature of the causes which 
put an end to jurisdiction, so far as the terms of 
S. 37 (b) are concerned. What one has got to 
have regard to are the plain terms of S. 37 (b) 
themselves which lay down that where the Court 
of first instance has ceased to exist or to have 
jurisdiction to execute it, the Court which passed 
the decree or words to that effect shall in rela- 
tion to the execution of decrees be deemed to 
include the Court which would have jurisdiction 
to try such suit, if the suit wherein the decree 
was passed was instituted at the time of making 
the application for execution. Here by reason of 
the enactment of the Bombay City Civil Court 
Act the jurisdiction in respect of suits and pro- 
ceedings of a civil nature exceeding Rs. 2,000 
and not exceeding Rs. 10,000 in value was in- 
vested in the Bombay City Civil Court. If the 
suit had come to be filed after 15th August 1948, 
which is the relevant date (and the application 
for execution in this case as I have stated before 
was made on 22nd September 1948), it would 
have had to be filed in the Bombay City Civil 
Court. That was the Court which was substituted 
for the High Court according to the terms of 
8. 37 (b), Civil P. C., and it is that Court which 
can be said to be "the Court which passed a 
decree" in relation to the execution of this decree 
which was passed by the High Court. I am, 
therefore, of opinion that in respect of these 
proceedings for execution of the decree "the 
Court which passes a decree" should be deemed 
to include the Bombay City Civil Court which 
would have jurisdiction to try the suit if it had 
been filed on 22Dd September 1948, which was 
the date of the application for execution. There 
is no cogent reason urged on behalf of the judg- 
ment-creditor which can make me hold that this 
Court has in spite of the provisions of the Bom- 
bay City Civil Court Act which I have mention- 
ed above retained the jurisdiction to execute the 
decrees which have been already passed by it in 
those cases where the claim was exceeding 
RS. 2,000 and not exceeding Rs. 10,000 in value. 

[6] I have, therefore, come to the conclusion 
that this application for execution does not lie in 
this Court and must be dismissed. Before con- 
cluding my judgment, I feel that I ought to 
express the thanks of the Court for the help ■ 
which it has derived from the arguments of Mr. 
B. J. Diwan who was good enough to argue this 
point per amicus curiae. 

R.G.D. Application dismissed. 
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Chagla C. J. 

Shripatrao Madhavrao Shinde — Plaintiff 
— Appellant v. Parvatibai Oanpatrao Shinde 
and another — Defendants — Respondents, 

Second Appeal l^o. . 696 of 1944, Decided on 6th 
February 1948, from order of Aset, Judge, Satara, in 
Appeal No, 327 of 1941, 

Bombay Hereditary Offices Amendment Act (V 
[5] of 1886), S. 2 — Section not to disable Hindu 
widow from adopting— Line of male heirs laid down 
under ordinary Hindu law not altered as regards 
watan lands by section. 

One M was the owner of certain watan lands. On his 
death they devolved upon his sons S and G, Q died 
leaving his widow P and a son R who also died. On 
death P adopted B. 

Held, that S. 2 did not place any disability on the 
widow from adopting. The disability imposed by the 
section was on the female heirs. B was not claiming 
through P but his title was paramount. There was 
nothing in the section to suggest that the line of male 
heirs as laid down under the ordinary Hindu law should 
be altered as far as watan lands were concerned. The 
ordinary Hindu law as declared by the decision of the 
Privy Oouncil in A. I. R. (30) 1943 P. C. 196, was that 
although on the death of R the property would go to 
the next reversioner of G, viz. S., on the adoption of B 
the property vested in S would be divested and B would 
become entitled to It: 37 Bom. 698 and 24 Bom. 484, 
held no longer good law. [Paras 2, 6 6] 

T. N. Walavalkar — for Appellant. 

M. M. Virkar — for Respondents, 

Judgment. — In this appeal the question that 
arises for decision is the succession to certain 
lands which are governed by the Bombay Here- 
ditary Offices Act. V [6] of 1886. The facts briefly 
are these. One Madhavrao Shinde was the 
owner of these lands. On his death they devolv- 
ed upon his two sons Sripatrao who is the plain- 
tiff and Ganpatrao. Ganpatrao died leaving bis 
widow Parvatibai who is defendant 1. Ganpat- 
rao had a son Ramcbandra who died on 22nd 
July 1921, issueless and unmarried. On 23rd April 
1928, Bajirao was adopted by Parvatibai, and 
the question is whether by reason of the adoption 
Bajirao, defendant 2, is entitled to the watan 
lands. 

[2] There can be no doubt that if succession 
was governed by the ordinary principles of Hindu 
law, in view of the recent decisions of the Privy 
Council, although on the death of Ramcbandra 
the property would go to the next reversioner of 
Ganpatrao, viz. plaintiff, on the adoption of 
Bajirao on 23rd April 1928. the property vested 
in the plaintiff would be divested and Bajirao 
would become entitled to those properties. But 
Mr. Walavalkar contends that the ordinary and 
normal rule of the Hindu law of succession can- 
not and should not apply to properties which are 
watan lands and governed by Act v [6] of 1886. 

In support of bis contention he first relies on a 
passage in the case of Anant Bhikappa Patil 



19M Shkipatrao Madhavrao v< Parvatibai Ganpatrao (C/tagZa C. J.) Bombay 268 


V. Shankar Bamchandra Patilt 46 Bom. L, R. 
1 ; (a. I. R. (30) 1943 P. 0. 196). Sir George 
B.ankin in delivering the judgment points out 
that the properties in that suit were governed by 
Act V [6] of 1886 and he goes on to say that that 
Act imposes a special rule of succession whereby 
every female, other than the widow of the last 
male owner, is postponed to every male member 
of the watan family qualified to inherit, and Sir 
George Rankin adds (p. 4) ; 

“No other feature special to watan property was relied 
on or discussed in the Courts in India or mentioned in 
the printed case lodged by the parties upon this appeal, 
and their Lordships are not called upon or prepared to 
consider whether upon other grounds the law applica* 
ble to watandars or watan property varies from the 
ordinary Hindu law.” 

[3] The question, therefore, I have got to con- 
aider is whether there is any special feature in 
the Watan Act which would induce me to hold 
that the law applicable to watandars or watan 
property is different from the ordinary Hindu 
law. Section 2 of Act v [5] of 1896, which is 
relied upon, is to the following affect : 

“Every female member of a watan family other than 
the widow of the last male owner, and every person 
claiming through any female, shall be postponed in the 
order of succession to any watan, or part thereof or 
interest therein, devolving by inheritance after the date 
when this Act comes into force to every male member 
of the family qualified to inherit such watan, or part 
thereof or interest therein.” 

[4] Therefore, apart from authority it is cleat 
to my mind that the section prefers male heirs 
to female heirs excepting the case of the widow 
of the last owner as far as succession to watan 
land is concerned. 

[6] Now, on the adoption of Bajirao by defen- 
dant 1 he became the male heir of Ganpatrao 
next in succession to Ramchandra, and therefore, 
when a claim is put forward by him, it is put 
forward as the male heir of Ganpatrao who is 
nearer in succession than the plaintiff. The whole 
fallacy in Mr. Walavalkar’s argument lies in this 
that it is not through the widow of Ganpatrao, 
defendant l, that Bajirao claims. If he was 
claiming through any female, undoubtedly under 
8. 2 he would be postponed, but his claim, 
although it arises by reason of the adoption by 
defendant 1, is not through her but his title is 
paramount, and on adoption he becomes the 
male heir of Ganpatrao. Therefore, I see nothing 
whatever in s. 2 which suggests that the line of 
male heirs as laid down under ordinary Hindu 
law should be altered as far as watan lands are 
concerned and the ordinary Hindu law as now 
declared by the Privy Council is that on adop- 
tion the adopted son divests the property vested 
iin the next reversioner. 

[6] Mr. Walavalkar has strongly relied on the 
decision of Parsons and Ranade JJ. in Erishnaji 


v. Tarawa, 24 Bom, 484 : (2 Bom. L. R. 276). 
They were considering also S. 2 of this very Act 
and the facts of that case undoubtedly were very 
similar to the facts before me. In that case the 
watan in question was owned by the brothers 
Rango and Bhimaji. Bhimaji died and thus 
Rango became the last male holder. Rango died 
in 1881 leaving a widow Laxmi, who held until 
her death in 1892. The widow of Bhimaji, Tarawa, 
who was still surviving, adopted plaintiff 2 in 
1893, and the plaintiff claimed the watan as 
against the defendant, who was a male member 
of the family and had been registered by the 
revenue authorities as the watandaron the death 
of Laxmi, and the Court there held that the 
plaintiff was not entitled to succeed. Parsons J. 
in his judgment skated that in a case where there 
is a male member qualified to inherit, he inherits, 
and a widow other than the widow of the last 
male owner acquires no rights by succession or 
inheritance, and consequently she cannot create, 
transfer or revive any by adoption. It is per- 
fectly true that the widow in that case and 
defendant 1 in this case could not acquire any 
right by saccession or inheritance as female heirs 
are disqualified under S. 2. But with very great 
respect, I do not see how it follows that she 
cannot create, transfer or revive rights by 
adoption. Ranade J, in a concurring judgment 
points out that the chief object of the Watan Act 
was to ensure that the watan property should be 
in the hands of male heirs who can render per- 
sonal service in preference to females. But that 
object of the Act is satisfied by the adopted son 
who is the heir and the preferential heir succe- 
eding to the watan. The disability imposed by 
S. 2 is on female heirs. I see no disability placed 
upon the widow from adopting, and as the Privy 
Council has now clearly and emphatically laid 
down the power of the widow to adopt is not 
exhausted until those circumstances arise which 
have been indicated by the Privy Council and 
in this case the power of the widow of Ganpat- 
rao to adopt was certainly not exhausted as 
Ramchandra died issueless and without leaving 
a widow. 

[7] My attention has also been drawn to 
Amarendra Man Singh v. Sanatan Singh, 

35 Bom, L. R. 869 : (A. I. R. (20) 1933 P. O. 165) 

and at p. 871 Sir George Lowndes delivering the 
judgment of the Privy Council referred to the 
case of Phimabai v, Tayaypa \MuTaTTao, 37 

Bom. 698 : (21 I. 0, 107) and he pointed out that 
unless there was something in the nature of 
watan property which made, the decision in 
Pratapsing's case, A. i. r. (s) 1918 P. o. 192 : 
(43 Bom. 778) inapplicable, their Lordships 
thought that the case can no longer be regarded 
as authoritative. 
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A. I.B, 


[8l If Mr. Walavalkar’a contentions were 
sound, then the decision in BhimabaVs case, (37 
Bom, 698 : 21 I. G. 107) should still be good law 
because there also the, plaintiff as the next re- 
versioner sued to recover possession of the watan 
property against the defendant who had been 
adopted by the widow, and the Court held that 
the property vested in the plaintiff could not be 
divested by the adoption made by the widow. 
But it is clear that Bhimabai's case, (37 Bom, 
598 : 21 I. o. 107) no longer lays down the 
correct law. In my opinion therefore the deci- 
sion in Krishnaji v. Tarawa^ (24 Bom. 484 : 2 
Bom. Ij. R. 276) is no longer good law in view 
of the recent decisions of the Privy Council and 
therefore on tbe adoption of defendant 2 by 
defendant i defendant 2 became entitled to 
watan lands. 

[9] The appeal must, therefore, fail and must 
be dismissed with costs, 

D.H, Appeal dismissed. 


A. I. R. (36) 1949 Bombay 234 [C. N. 68.] 

Desai J. 


Plain^ 

Defen^ 


Bai Aimai Limjibhai Kavarana- 
tiff V. Minoo Manchershaw Davar 
dant. 

O, C. J. Suit No. 2200 of 1948, Decided on 30th 
September 1948, 

Bombay City Civil Courts Act (XL [40] of 1948), 
S. 3— Jurisdiction — Suit to recover possession of 
part of house from defendant alleged to be in pos- 
session as licensee — Letting value of house Rs. 50 
per month — Valuation of suit for purposes of 
jurisdiction above Rs, 10,000 — High Court has 
jurisdiction — Bombay Rents, Hotel and Lodging 
House Rates Control Act (LVII [57] of 1947) has 
no application, suit being between licensor and 
licensee and not landlord and tenant — Court-fees 
Act (1870), S. 7 (v) — Suits Valuation Act (1887), 

S. 8 Bombay Rents, Hotel and Lodging House 

Rates Control Act (LVII [57] of 1947). 

Bombay High Court has jurisdiction to entertain a 
suit for recovery of possession of a part of a house the 
monthly letting value of which is Ba. 50, from the 
defendant who is alleged to be in occupation as a 
licensee, notwithstanding the Bombay City Civil Courts 
Act, because the claim for purposes of jurisdiction in 
Buch a suit has to be valued at over Rs. 10,000. 
Section 8, Suits Valuation Aot, which has left untouch- 
ed S. 7 (v), Court-fees Aot, has no application to such a 

suit 

similarly. Bombay Rents, Hotel and Lodging House 
Rates Control Act, which applies to suite between land- 
lord and tenant, has no application to such a suit 
between licensor and licensee, [Paras 3, 5, 11 and 13] 

Annotation : ('44-Com.) Court-fees Act, S. 7 (v), 
N 12 ; (’44-Com.) Suits Valuation Aot, 8. 8, N. 10 

and 12, 

jW, a. Mody and M. Ij. Maneksha — for Plaintifl. 

M. P. Amin, Advocate-Oeneral and A, J. Poona~ 
walla — for Defendant. 

Judgment. — The plaintiff is the mother-in-law 
of the defendant. The plaintiff says that after 


the marriage of her daughter with the defendant, 
the defendant was allowed to stay in the plain- 
tiff’s flat with the plaintiff’s leave and license 
and that the defendant is at present in wrongful 
occupation of one bed-room in that flat as the 
license given by the plaintiff to the defendant 
has been withdrawn. The plaintiff submits that 
tbe defendant is a trespasser in respect of that 
room and that bre is liable to pay damages for 
trespass at the rate of rs. 60 per month or at 
such other rate as this Court may determine 
from 20th June 1948, The plaintiff prays that 
the defendant, his servants and agents may be 
ordered to remove himself and them from the 
room in the flat with their belongings and that 
tbe defendant, bis servants and agents may be 
restrained by an order and injunction of this 
Court from entering the flat or occupying any 
room therein ; and that the defendant should be 
ordered to pay to the plaintiff damages at tbe 
rate of rs. 50 per month or at such other rate as 
this Court may determine from 20th June 1948, 
till the injunction prayed for becomes effec- 
tive. 

[2] The defendant denies that he is the licensee 
in occupation of the room under a license from 
the plaintiff and he says that he is a sub-tenant 
of the plaintiff. At the hearing the following 
issues were raised : 

(1) Whether having regard to the Bombay Rent 
Control Aot, LVII [57] of 1947 and/or the Bombay 
City Civil Court Aot, 1948, this Honourable Court has 

jurisdiotion to entertain the suit ? 

(2) Whether the defendant is a licensee or a sub- 
tenant of the plaintid ? 

(3) Whether the plaintiff is entitled to any, and if so, 
what reliefs ? and 

(4) Whether the plaintiS Is entitled to compensation, 
and if so, at what rate ? 

[3] The Advocate- General appearing with Mr. 
Poonawalla on behalf of the defendant argued 
issue NO. 1 first, as his submission was that if 
this Court had no jurisdiction to entertain the 
suit, tbe question whether the defendant was a 
licensee or a sub-tenant could not be decided by 
this Court. The Advocate-General did not press 
the point that this Court had no jurisdiotion be- 
cause of the Bombay Rent Control Act (LVli 
[67] of 1947), as he realized that that Aot applied 
only in cases where the relationship of landlord 
and tenant subsisted. Though the defendant in 
this case maintains that he was the sub-tenant 
of the plaintiff, tbe plaintiff has denied that 
allegation and has brought this suit on the foot- 
ing that the defendant was a licensee only. If ih 
the course of the hearing it transpires that the 
defendant was not the licensee but was the sub- 
tenant, the plaintiff’s suit will fail. There is no 
relief that this Court is going to give to the 
plaintiff on the footing that the defendant is the 
tenant of the plaintiff. 
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[ 4 ] The Advocate. General argued that the would also fall under s. 7, sub-cl. (v), Conrt-feea 


Bombay City Civil Court Act, 1948, takes away 
the jurisdiobion of the High Court to try this 
suit. The Advocate General referred me to 8, 7, 
sub-cl. (xi) (cc), Court-fees Act (vil [7] of 1870), 
which provides for the court-fees to be levied in 
suits between landlord and tenant for the re- 
. covery of immovable property from a tenant, 
including a tenant holding over after the deter- 
mination of a tenancy. In such suits by S. 7, 
sub-cl. (xi), it is provided that the court-fees 
have to be levied according to the amount of the 
rent of the immovable property to which the 
suit refers, payable for the year next before the 
date of presenting the plaint. I pointed out to 
the learned Advocate-General that the present 
suit is not a suit between a landlord and a tenant 
and, therefore, the provisions of S. 7, sub-cl. (xi) 
(cc). Court-fees Act, did not apply. But the 
learned Advocate-General maintains that the 
' same considerations must apply to the facts of 
the present case. He said that assuming that the 
defendant was a licensee, he was not a trespasser, 
and if for the purposese of the Court-fees Act 
the amount must be assessed on the basis of the 
rent payable for the year next before the date 
of the presentation of the plaint in the case of a 
tenant, the sam^ considerations must apply for 
the purpose of determination of the jurisdiction 
of this Court to entertain this suit. 

[6] The learned Advocate-General referred me 
to 8 8, Suits Valuation Act, (vii [ 7 ] of 1887) 
which reads as follows; 

“Where in suits other than those referred to in the 
the Court-fees Act, 1870, 8. 7, paras. V, VI and IX and 
para. X. cl. (d). court-fees are payable ad valorem 
under the Court fees Act, 1870, the value as determina- 
ble for the oomputatlon of court-fees and the value for 
purposes of jurisdiction shall be the same.”- 

Proceeding on the footing that for the purpose 
of the assessment of the court- fees 8. 7, sub- 
cl, (xi) (cc), applies, he said that the same valua- 
tion must apply for the purposes of the deter- 
mination of the jurisdiction in this case. I 
pointed out to the learned Advocate-General that 
S. 8, Suits Valuation Act, specifically excluded 
from its operation 8. 7, para, (v), Court-fees Act 
(vii 17] of 1870), which reads as follows: 

In suits for the possession of lands, houses and 
gardens — acoordlng to the value of the subject-matter; 
and Buah value shall be deemed to be’* etc. etc. 

Therefore where we are concerned with suits for 
the possession of lands, houses and gardens, the 
valuation which is to be determined according 
to the provisions of 8. 7, sub-ol, (v), Court-fees 
Act (vii [7] of 1870), will not be the valuation 
for the purpose of determining the jurisdiction 
under the Suits Valuation Act (vii [7J of 1887). 
iThe learned Advocate-General conceded that the 
'suit for the possession of a part of the house 


Act (VII [7] of 1870). 

[6J Mr. N. A. Mody appearing on behalf of 
the plaintiff pointed out this further difficulty 
that S. 3, Suits Valuation Act (VII [7] of 1887), 
provides as follows : 

“3. (1) The Provincial Governraont may, subject to 
the control of the Governor-General in Council, make 
rules for determining the value of land for purposes of 
jurisdiction in the suits mentioned in the Court-fees 
Act 1870, S. 7, paraS'V and VI and para, X, cl. (d).” 

“(2) The rules may determine the value of any class 
of land, or of any interest in land, in the whole or any 
part of a local area, and may prescribe different values 
for different places within the game local area.” 

Mr. Mody pointed out that the Provincial Gov- 
ernment had not made any rules as provided 
for by S. 3 of that Act. In this connection Mr. 
Mody pointed out that S. 14, Madras Civil Courts 
Act, provides as follows : 

“When the subject-matter of any suit or proceeding 
is land, a house or a garden, its value shall, for the 
purposes of the jurisdiction conferred by this Act, be 
fixed in manner provided by the Court- fees Act, S. 7 (v).” 

There is no such provision to be found in the 
Bombay City Civil Court Act (XL [lO] of 1948). 

[7] In the result I am afraid I derive no as- 
sistance from the Court-fees Act or the Suits 
Valuation Act. 

[8] This being the position, I turn to the 
Bombay City Civil Court Act (Bombay XL [40] 
of 1948). By 8. 3 of that Act, it is provided that 

“the Provincial Government may, by notification in the 
0/fical Gazette, establish for the Greater Bombay a 
Court, to be called the Bombay City Civil Court. Not- 
withstanding anything contained in any law, such 
Court shall have jurisdiction to receive, try and dis- 
pose of all suits and other proceedings of a civil nature 
not exceeding ten thousand rupees in value, and arising 
within the Greater Bombay . , . . “ 

What I shall now consider is whether the present 
suit is a suit not exceeding Rs. 10,000 in value. 
These words, in my opinion, mean that the 
value of the subject-matter of the suit should 
not exceed Rs. 10 , 000 . The learned Advocate- 
General referred me to S. 110, Civil P. C., which 
says that 

“in each of the cases mentioned in cle. (a) and (b) of 
S, 109 the amount or value of the subject-matter of the 
suit in the Court of first instance must be ten thousand 
rupees or upwards, and the amount or value of the 
subject-matter in dispute on appeal to His Majesty in 
Council must be the same sum or upwards, 

“or the decree or final order must involve, directly or 
indirectly, some claim or question to or respecting pro- 
perty of like amount or value.’* 

The Advocate-General said that this case does 
not fall within the first part of s. lio, Civil P. C. 
as the value of the subject-matter of the suit is 
not above Rs. 10,000 as according to him. the 
value of the subject-matter of the suit could not 
in any event be computed as more than the 
total of one year's rent or compensation payable 
in respect of the room in the occupation of the 
defendant. 
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[ 9 ] The learned Advocate-General referred me 
to Kasturbhai v. Hiralal, 24 Bom. L. R. 360 : 
(a, I, R ( 10 ) 1923 Bom. 23) where the head-note 
reads as follows : 

‘*The plaintiffs sued to evict the defendant from their 
premises, under the Bombay Rent Act on the ground 
that they reasonably and 6ona fide required the pre- 
mises for their own u^e and occupation. The monthly 
rent of the portion occupied by the defendant was 
Rs. 275. The Court of first instance passed a decree for 
possession in favour of the plaintifia and it wasoonfirm- 
ed by the Court of Appeal. The defendant, thereupon, 
applied for a certificate to appeal to the King in Council. 
It was held that the certificate must be granted, for the 
decree allowing poesession of the tenancy Involved 
directly a claim or question to or respecting property 
over Rs, 10,000 as the monthly rent of the premises was 
Rs. 275 and capitalized at twenty years* purchase the 
value of the property would be over Rs. 10,000.” 

The Advocate-General argued that for the pur- 
poses of the Bombay City Civil Court Act, what 
I am concerned with is the value of the subject- 
matter of the suit. He argued Kasturbhai 

V. Hiralal, 24 Bom. L. R. 360 : (A.I.R. ( 10 ) 1923 
Eom. 23) their Lordships did not consider the 
question of the value of the subject-matter of the 
suit, and they gave leave to appeal to the Privy 
Council as the decree allowing possession in- 
volved directly a claim or question to or respect- 
ing property over Rs. 10,000 in value. In my 
opinion in the case of KasHcrbhai v, Hirdlalt 
24 Bom. li. R. 350 : (A. I. R. (lO) 1923 BOm. 23) 
the value of the subject-matter of the suit also 
was over Rs. 10,000 though that is not the ground 
on which the right to obtain a certificate was 
recognized. The distinction that the learned 
Advocate-General seeks to make between the 
value of the tenancy and the value of the pro- 
perty, in my opinion, is not the correct distinc- 
tion as I am concerned with the value of the 
property in the defendant’s possession. The suit 
is to recover possession of -property, the value 
whereof, for the reasons which I shall hereinafter 
set out, in my opinion, is more than Rs. 10,000. 
That is the property which is the subject-matter 
of the suit. In my opinion, therefore, the City 
Civil Court has not got the jurisdiction to try 
this suit and the High Court has jurisdiction to 
try this suit. 

[ 10 ] The learned Advocate-General referred 
me to Balkrishna v. Bamkrishnat 33 Bopa. L. 
B. 263 : (A. I. R. (18) 1931 Bom. 234). The plain- 
tiff in that suit sued to recover arrears for two 
years’ rent with interest (viz. Rs. 51-5-6) and 
possession of the property from his tenant. A 
question having arisen what was the valuation 
of the suit for purposes of court-fees, it was held 
that the claim for recovery of possession should 
be valued at one year’s rent preceding the suit 
(viz. R3, 23-10-6) under s. 7 (xi) (cc), Court-fees 
Act, 1870, and that the court-fees were leviable 
on Rs. 74' 15- 6. It is clear, however, that that 


was a suit between a landlord and a tenant; and 
if so, it is equally clear that 8. 7, sub-cl. (xi) (oc), 
applied. If this suit had been a suit filed by a 
landlord for the recovery of possession from a 
tenant, this Court would not have jurisdiction to 
try the suit. 

[ 11 ] The Advocate-General next referred me 
to Jamnadas v. Chandulal, 39 Bom. L. R, 138: 
(A. I. R, (24) 1937 Bom, 167). It was there held 
that in a suit for declaration and injunction the 
valuation of claim for the computation for court- 
fees and for purposes of jurisdiction being the 
same, under s. 8, Suits Valuation Act, the value 
adopted for court-fee purposes under S. 7 (iv) 
(c), Court-fees Act, 1870, will determine the 
jurisdiction of the Court which hears the case. 
But as appears from the judgment of Beaumont 
C. J. in that case, though the value of the pro- 
perty which, was the subject matter of the suit 
exceeded Rs. 5000, it was held (bat the second 
class Subordinate Judge, whose jurisdiction was 
limited to suits wherein the subject-matter did 
not exceed in amount or value Rs. 6000, had the 
jurisdiction to try the suits because the valuation 
had, for the purposes of jurisdiction, to be fixed 
having regard to S. 8, Suits Valuation Act of 
1887. But this again brings me back to the same 
point, namely, that para, (v) of 8. 7, Court-fees 
Act of 1870, has been left untouched by 3. 8, Suits 
Valuation Act of 1887. 

[ 12 ] What then are the grounds on which I 
am holding that the subject-matter of this suit 
is over Rs. 10,000? The plaint states that RS. 50 
would be the amount payable by way of dam- 
ages for deprivation of the plaintiff’s right to use 
the room in the defendant’s occupation. The 
yearly rent of that room would come to Rs. 600, 
and adopting the test laid down in Kasturbhai 
V. Hiralal, 24 Bom. B. R. 350; (A. I. R. (10) 1923 
Bom. 23) that sum capitaL'sed at twenty years’ 
purchase would bring the value of the subject- 
matter of the suit to over Rs. 10,000. The evi- 
dence in this case establishes the value of the 
room as at least Rs. 50 per month. 

[ 13 ] I must point out that the suit was filed 
on 6th August 1948, and the Bombay City Civil 
Court Act. 1948, (Bombay Act XB [40] of 1948), 
came into operation on I6bh August 1948. I have 
no reason to think that the figure of Rs, 460 as 
damages caused to the plaintiff every month was 
inserted merely for the purpose of enabling the 
High Court to have jurisdiction to try the suit. 
This being my opinion, I hold that this Court 
has jurisdiction to entertain this suit. 

[ 14 ] I answer issue 1 in the affirmative. 

[16] After I delivered the above judgment, 
Mr. Mody on behalf of the plaintiff drew my 
attention to the case of Baiilat Mariilal v. 
Ohandulal Chhoialalt 49 Bom. B. B. 652: (A.I.B 
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< 34 ) 1947 Bom. 482) where it waa held that in a 
suit for possession of a house, where the plaintiff 
claimed that the defendant in possession was his 
licensee, the court-fee waa payable according to 
the market value of the house, under B. 7, sub- 
cl. (v) (e), Court-fees Act, 1870. This case sup- 
ports my judgment that the provisions of S. 8, 
Suits Valuation Act (vii [7] of 1887) have no ap- 
plication to this particular case. 

R.G.D. Order accordingly, 

A. I. R. (36) 1949 Bombay 257 [C, N, 69.] 

Chagla 0. J. and Bhagwati J. 
Tarmahomed Haji Abdul Rehman — De- 
fendant — Appellant v. Tyeb Ebrahim Bha- 
ramchari — Plaintiff — Respondent. 

O. C. J. Appeal No. 58 o( 1948, Decided on 10th 
November 1948. 

Negotiable Instruments Act (1881), S. 118 — Pre- 
sumption under — Presumption is in favour of there 
being consideration valid in law and not considera- 
tion mentioned in negotiable instrument — Burden 
to prove contrary is on defendant even though 
consideration mentioned in instrument turns out 
to be wrongly described — Whole evidence to be 
considered to determine proof of contrary — Plain- 
tiff attempting but failing to prove consideration — 
Burden to prove contrary not discharged. 

Section 118 raises a statutory presumption in favour 
of there being consideration for every negotiable instru- 
ment. The presumption continues until it is rebutted 
and the only way it o^n be rebutted is by proving the 
contrary, viz., that the negotiable instrument was with- 
out ooDsideratiOD. The presumption that is raieed under 
the section ia not in respect of the consideration men- 
tioned in the negotiable instiumeot but the presump- 
tion is in favour of there beiug a consideration for the 
negotiable instrument, any consideration which is a 
valid consideration in law. It is perfectly true that if a 
particular oonsideration is mentioned in a nego'.iable 
instrument and that oonsideration is found to be false 
and some other oonsideration is set up, that is a factor 
which the Court would take into consideration in decid- 
ing whether the defendant had discharged the burden 
cast upon him by S. 118. But the mere fact that the 
consideration mentioned in the negotiable instrument 
turns out to be wrongly described dees not rebut the pre- 
sumption under S. 118 and the burden still lies on the 
defendant to satisfy the Court that there was no consi- 
deration for the instrument. In order to determine 
“whethor the contrary is proved or not as required by 

B. 118, the whole volume of evidence led before the 

Court including admissions of the plaintiff made in his 
cross-examination, must be considered. But in consider- 
ing the volume of evidence the Court must always bear in 
mind the statutory presumption and also the fact that 
the burden of proof lies upon the defendant and that 
burden has got to be discharged by the defendant. Where 
the plaintid attempts to prove a particular considera- 
tion, the mere fact that he failed to prove such a consi- 
deration does not, in any way, relieve the defendant 
from hia obligation in law to establish the contrary of 
the presumption : A. I. R. (30) 1943 Cal. 22 ; A. I. R. 
(22) 1935 All. 609 and A. I. R. (10) 1923 All. 214, Bel. 
on ; A. I. R. (14) 1927 Lab. 864 and A, I. R. (2) 1915 
Lah. 86, Dtsficni, [Paras 2, 3 and 4] 

Annotation ; {46-Man.) Negotiable Instruments Aot 

S. 118, N. 2. 

1949 B/33 & 34 


Purshotiam Tricumdas and A. A, Peerbhoy — 

for Appellant. 

Af. P.AmiHt Acting Advocate- General and Sir Jain- 
shedji Kanga — for Respondent. 

Chagla C. J. — This is an appeal from a 
judgment of Tendolkar J., by which he passed 
a decree for Rs. 8,000 in favour of the plaintiff. 
The plaintiff hied a suit on three hundis, two 
dated 4th April 1947, payable 90 days after the 
date of the hundis, and the third hundi dated 
29th April 1947, for Rs. 3000 payable 68 days after 
the date of the hundi. The defence of the defen. 
dant waa that these hundis were passed for ac- 
commodation. At the trial three issues were 
raised : 

“(1) Whether the hundis were passed for the accom- 
modation of the plaintih as alleged in para, 2 of the 
written statement ? 

(2) What relief is the plaintiff entitled to ? and 

(3) Whether the defendant is entitled to the return 
of the said three hundis as alleged in para. 6 of the 
written statement and counter-claim ?’* 

[2] The learned Judge came to the conclusion 
that the defendant had failed to prove that the 
hundis in suit were passed for accommodation. 
It was then argued before him that inasmuch as 
the plaintiff had put forward as the considera- 
tion of the hundis something different from what 
was mentioned in the hundis themselves, the 
presumption which arises under s. 118, Negotia- 
ble Instruments Act, 1881, was rebutted and the 
burden was upon the plaintiff to prove that 
there was consideration for these hundis. The 
hundis mention the amount as the consideration 
for value received in cash this day, z, e , cash 
received on the day on which the hundis were 
executed. But at the hearing the defendant ad- 
mitted that the consideration mentioned in the 
hundis waa not correct and the real considera- 
tion was something different from what waa 
mentioned in the hundis. Now, S. 118, Negotiable 
Instruments Act, raises a statutory presumption 
in favour of there being consideration for every 
negotiable instrument, and tbe language of the 
section is that ’Until tbe contrary is proved, the 
following presumptions shall be made : (a) that 
every negotiable instrument was made or drawn 
for consideration. . . Those are the material 
words with which we are concerned. Therefore, 
the statutory presumption continues until it is 
rebutted, and the only w'ay it can be rebutted ia 
by proving the contrary, viz., that the negotiable! 
instrument was without consideration. 

[3] Now, what was urged before Tendolkar J. 
and what has been urged before us ia that as 
soon as it is shown that the consideration men- 
tioned in the negotiable instrument ia not the 
real consideration, the presumption under 8. 118 
is rebutted and it ia for the plaintiff who ia 
suing on the negotiable instrument to prove 
what the real consideration was. Looking to thp 
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jjlain language of the section, it is impossible to 
accept that contention, because the presumption 
that is raised under S. 118 is not in respect of 
the consideration mentioned in the negotiable 
instrument; the presumption is in favour of there 
being a consideration for the negotiable instru- 
ment, any consideration which is a valid consi- 
deration in law. Mr. Purehottam for the appellant 
wants US to read the section as if it were word- 
ed thus : That every negotiable instrument was 
made or drawn for consideration mentioned in 
the negotiable instrument. There is no warrant 
for importing into the section words which the 
Legislature did not think fit to incorporate in 
that section. Two judgments of the Lahore High 
Court have been relied upon for the purpose of 
jutting this interpretation upon the section. One 
is Mi. Zohra Jan v. Mt. liajan Bibi, 48 l\ B. 
1915 : (a. I. B. (2) 1915 Lab. 8G) and the other is 
Sunday Sinqh v. Ehushi Ram, A. I. K. (14) 1927 
Lab, 861 : (102 I. c, 42), With very great res- 
pect to the Lahore High Court, the learned 
Judges have not attached sufficient importance 
to the plain language of the section and have 
more been carried away with the question of ap- 
preciation of evidence and the approach to the 
evidence led rather than the legal construction 
of the section in the statute. It is perfectly true 
that if a particular consideration is mentioned in 
a negotiable instrument and that consideration 
is found to be false and some other consideration 
is set up, that is a factor which the Court would 
take into consideration in deciding whether the 
jdefendant has discharged the burden cast upon 
him by S. 118. But it is a very different thing 
to say that merely because the consideration 
mentioned in the negotiable instrument turns 
out to be false, therefore the statutory presump- 
tion is rebutted and the burden is thrown upon 
the plaintiff to prove the consideration. Pal J. 
of the Calcutta High Court, although his obser- 
vations are obiter in Ramani Mohan v. 
Surjya Kumar Dhar, A I.R. (30) 1913 CAL. £2: 
(201 I. C. 2£9), has taken a different view as to 
the true construction of the section from the ^ 
view taken by the Lahore High Court. In our 
opinion, therefore, Tendolkar J. was right 
in coming to the conclusion that the mere 
fact that the consideration mentioned in the 
three hundis turned out to bs wrongly described 
did not rebut the presumption under s. 118, and 
the burden still lay on the defendant to satisfy 
the Court that there was no consideration for 
the three hundis. 

[4] The learned Judge on a review of the 
evidence came to the conclusion that the defen- 
dant had failed to prove that the three hundis 
were for accommodation and he gave his find- 
ing on the first issue accordingly. That should 
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have been suflfioient to dispose of the suit and a 
decree would have followed in favour of the 
plaintiff. But in view of this legal argument 
advanced, the learned Judge thought :it neces- 
sary, in the event of a higher Court taking a 
different view, to approach the case from a 
different angle. If the legal view was as laid 
down by the Lahore High Court, then undoubt- 
edly the burden to prove the consideration 
would have been bn the plaintiff inasmuch as 
the consideration mentioned in the hundis had 
been found to be false. He, therefore, went on to 
consider whether the plaintiff had succeeded in 
proving that there was consideration for the 
three hundis, and having considered the evi- 
dence of the plaintiff and the witnesses ex- 
amined by him be came to the conclusion 
that the plaintiff had failed to prove that there 
was that consideration for the three hundis 
which he alleged and on which he relied* 
Now, it is argued by Mr, Purahottam that this 
finding of the learned Judge is tantamount to a 
finding that there is no consideration for the 
three hundis and that in any view of the case 
the defendant has succeeded in rebutting the 
presumption raised by S. 118, Negotiable Inatru- 
ments Act. As I have already pointed out, this 
finding of the learned Judge must be viewed 
end appreciated in its own context. The learned 
Judge was considering not whether the defen- 
dant had discharged the burden, but whether 
the plaintiff had discharged the burden in the 
event of its being held that the burden was on 
the plaintiff, and all that he held was that the 
plaintiff had failed to discharge the burden of 
proving consideration. But :a3 I have already 
pointed out earlier, the statutory presumption 
continued in favour of the plaintiff and there- 
fore it was for the defendant to establish that 
there was no consideration. It is one thing to 
say that the plaintiff has failed to prove a par- 
ticular consideration for the three hundis; it is 
an entirely different thing to say that it was 
proved that there was no consideration at all 
for the three hundis. The mere failure to prove 
consideration on the part of the plaintiff did not 
establish that the hundis were for accommoda. 
tion as the defendant alleged, or that the defen- 
dant had succeeded in proving that there was 
no consideration at aU for these hundis. Mr, 
Purshottam has made a grievance of the fact 
that the learned Judge has considered the evi- 
dence in two water tight compartments. He has 
considered only the evidence of the defendant 
in coming to the conclusion that the defendant 
had failed to discharge the burden. What the, 
learned Judge should have done was to have 
considered the evidence as a whole, and accord- 
ing to Mr, Purahottam it is not merely from 
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the evidence of the defendant that it can be 
established that there was no consideration, but 
it is open to the defendant to prove his case 
even from the mouth of the plaintiff himself. 
There Mr. Purshottam is quite right. In order 
to determine whether the contrary is proved or 
not, as required by S. 118, the whole volume of 
the evidence led before the Court must be con- 
sidered. Very often important admissions are 
elicited by counsel for the defendant by cross- 
examining the plaintiff and those admissions 
certainly can be availed of by the defendant. 
But in considering the whole volume of evidence 
the Court must always bear in mind the sta- 
tutory presumption under S. 118 and also the 
fact that the burden of proof lies upon the de- 
fendant and that burden has got to be discharg- 
ed by the defendant. How that burden can be 
discharged or whether it has been discharged 
is a matter of appreciation of evidence. As a 
matter of fact, in this case no express issue was 
raised as to the consideration. The only issue, 
as I have pointed out, was whether the hundis 
were passed for accommodation as alleged by the 

defendant. But the learned Judge points out 

and this has been strongly relied upon by Mr. 
Purshottam — that the plaintiff himself put for- 
ward bis version of the consideration, and 
although no issue was in terms raised by the 
learned Judge, he says in his judgment that it has 
been tried and answered by him. But even 
assuming that the leared Judge was right in con- 
sidering an issue which w'as not expressly raised 
and to which the attention of the parties was not 
directed, even so the only finding on this issue 
is that the plaintiff has failed to prove the con- 
sideration which he set out to prove. That does 
not get over the earlier finding of the learned 
Judge that the defendant bad failed to prove that 
the hundis were passed for accommodation. We 
must look at both these findings in order to try 
and assess what is the effect of these two findings. 
In our opinion, it is clear that the learned 
Judge comes to the conclusion that the defen- 
dant has failed to prove want of consideration 
as required by S. 118, and then he goes on to say 
that the plaintiff also has failed to prove the 
particular consideration which he attempted to 
prove. Now, it must be brone in mind that as 
soon as the learned Judge had decided that the 
defendant had failed to prove that the hundis were 
passed for accommodation it was entirely 
unnecessary and irrelevant to consider whether 
the plaintiff had failed to prove consideration or 
not. It was not necessary for the plaintiff to 
prove any consideration. The presumption under 
B. 118 continued in all its rigour. Assuming that 
|the plaintiff did attempt to prove consideration, 
Ithe mere fact that he failed to prove such a 


consideration did not in any way relieve the 
defendant from his obligation in law to establish 
the contrary of the presumption raised by s. 118, 
Negotiable Instruments Act. Therefore, we do 
not read the finding of the learned Judge as 
meaning that on the record it has been estab- 
lished and proved that there was no considera- 
tion for the three hundis. 

[5] Certain authorities have been cited at the 
Bar and considerable emphasis has been laid by 
Mr. Purshottam on a decision of the Allahabad 
High Court reported in Lai Gtrwar Lai v. Dau 
Dayal, 57 ALL. 895: (a. I. R. (22) 1935 ALL. 509). 
All that that case lays down is that where the 
Court, after a careful consideration of the entire 
evidence, records a clear finding one way or the 
other, then that finding is based not on a mere 
presumption but on the evidence and has to be 
accepted. With great respect, that is a proposi- 
tion of law which is unexceptionable. If Tendol- 
kar J. had given a clear finding that there was 
no consideration for the three hundis, then, apart 
from any question of presumption, that finding 
if accepted, would have resulted in the defendant 
succeeding, because the result of that finding 
would be that the presumption under s. ii8 had 
been rebutted. Two cases were referred to in this 
judgment of the Allahabad High Court by 
bulaiman J. and both those cases have also been 
referred to at the Bar. One is another decision of 
the Allahabad High Court. Md. SJiafi Khan v. 
Md, Moazzam Ali, A. I. R. (lo) 1923 all. 2U : 
(79 I. c. 46-1). That case decided that in case 
where consideration is denied and the plaintiff 
goes into the witness box and the result of his 
cross-examination is such that he failed to esta. 
bliah the point which he set out to make, viz,, 
that he gave the consideration, and the Court is 
satisfied that he did not give the consideration, 
the defendant can avail himself of that. It is to 
be-noted that in that case there was only one 
issue as to consideration, and on that issue the 
Court considering the contradictory evidence 
given by the plaintiff’ came to the conclusion that 
there was no consideration, and Sulaiman J. in 
Lai Girwar Lai v. Dau Dayal, 57 ALL. 895 : 

(a. I. E. (22) 1936 ALL. 509), sounds a note of 
warning as to how that case should be properly 
understood, and this is what he says (p. 898)' 

^0 are not eatiafied that it was meant to be laid 
down in that case that where the plaintiff merely fails 
to prove that consideration passed and the defendant 
also fails to prove that he didinot get consideration 
there is no presumption in favour of the plaintifE.’* * 

That is exactly the case here. The plaintiff has 
failed to prove that consideration passed and the 
defendant has also failed to prove that he did 
not get consideration. Under those circumstances 
the presumption in favour of the plaintiff con- 
tinues. The other case is L, Earn Nath v. Lala 
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Bam Chandra Mai, A. I. R. ( 22 ) 1936 ALB. 164; 
(158 I. o. 193). In that case the plaintiff sued on 
a promissory note and a receipt on which he 
clainaed that Rs. 2,000 cash had been lent to the 
defendants. The defendants, on the other hand, 
admitted the execution of the promissory note 
and the receipt, but they denied that there was 
a loan of Rs. 2.C00 cash. The plaintiff’ failed to 
prove consideration and the defendant also did 
not prove the allegations made by him. A 
Divisional Bench of the Allahabad High Court 
consisting of Niamatullah and Bennett JJ. held 
that in that state of the record the presumption 
under 8. 118 applied and the suit should be 
decreed. 

[6] These authorities clearly show that the 
presumption under s. 118 is not rebutted till it 
is proved that there is no consideration for the 
negotiable instrument, and the mere fact that the 
plaintiff fails to prove the particular considera- 
tion on which he relies is not sufficient to rebut 
that presumption and lead the Court to the con- 
clusion that the contrary as required by 8. 118 
has been proved. In this case it is clear that the 
defendant failed to prove that the hundis were 
for accommodation, and the mere fact that the 
plaintiff also failed to prove the consideration on 
which he relied is not sufficient to lead one to 
the conclusion that the presumption under S. 118 
has been rebutted. 

[ 7 ] The findings of facts as arrived at by the 
learned Judge have been accepted by Mr. Pur- 
shottam and therefore the result is that the 
learned Judge was right in coming to the con- 
clusion that he did. The appeal, therefore, fails and 
must be dismissed with costs. In taxing the costs 
of the appeal, costs of including the notes of 
evidence in the record to be disallowed. As 
regards the cross-objections, they deal with the 
order for costs made by the trial Court. In the 
exercise of his discretion he allowed only two- 
thirds costs to the plaintiff. We see no reason 
why we should interfere with the discretion 
exercised "by the learned Judge. Cross-objections, 
therefore, must be dismissed with costs. 

Bhagwati J. — I agree and have nothing 
to add, 

D.H. Appeal dismissed, 

A. I. R. (36) 19M Bombay 260 [C. N. 70.] 
Chagla C. J. and Bhagwati J. 

Dhulesaheb Dawalsaheh Jambaji — Appel- 
lant V. Municipal Borough, Bijapur — Res- 
pondent, 

Second Appeal No. 110 of 1945, Decided on 30th 
August 1948, from order of Dist. Judge, Bijapur, in 
Appeal No. 118 of 1944. 

Limitation Act (1908), Art. 182, Expl. 1 — * Joint 
and several decree — Suit decreed against defen- 


dant 1 and dismissed against defendants 2 and 3 

Appeal to District Judge against dismissal allowed 
and suit decreed against all defendants — Costs of 

appeal directed to be paid by defendants 2 and 3 

Execution against defendant 1 of trial Court decree 
disposed of — Appeal by defendants 2 and 3 against 
appellate decree — During pendency of appeal 
decree-holder taking out execution of appellate 
decree of District Judge against defendant 1 — Exe- 
cution disposed of, on defendant l*s paying decre- 
tal amount and costs of trial Court — Second appeal 
of defendants 2 and 3 dismissed — Another execu- 
tion for costs of appellate Court against defendant 2, 
filed beyond three years of date of decree of District 
Judge — Decree for costs passed by District Judge 
held was not joint decree against all defendants — 
Previous execution against defendant 1 could not 
be availed of to save limitation — Execution there- 
fore held was barred. 

Plaintiff obtained a decree against defendant 1 and 
the suit against defendants 2 and 3 was dismissed. 
Plaintifl appealed against the dismissal to the District 
Judge who allowed the appeal on 11th August 1936 and 
awarded to the plaintiff a decree against all the defen- 
dants. The decree contained provisions as to costs. The 
costs of the appeal were to be paid by defendants 2 and 
3. When the appeal was pending the plaintiff took out 
on 8tb April 1936 execution of the trial Court decree 
by Execution No. 293 of 1936 against defendant 1. 
The execution application was disposed of on 12th 
August 1936. Defendants 2 and 3 preferred appeal 
against the decree of the District Judge to the High 
Court. This appeal, however, was dismissed with costs. 
During the pendency of the appeal on 5th July 1938 
the plaintiff filed execution No. 474 of 1938 to execute 
the appellate decree of the District Judge against defen- 
dant 1 . This application was disposed of on 13th Decem- 
ber 1941 by defendant 1 paying the decretal amount 
and the costs of the trial Court. On 8th April 1943, the 
plaintiff filed execution No. 210 of 1943 against defen- 
dant 2, to recover the costs of the two appeals. On the 
question whether the execution was barred by limitation: 

Held that the decree for costs of two appeals against 
defendants 2 and 3 was not a joint decree against all 
the defendants. Plaintiff could not therefore avail him- 
self of the execution application No. 474 of 1938 filed 
on 5th July 1938 against defendant 1. The execution 
application filed on 8th April 1943, being beyond three 
years of the decree of the District Judge was barred by 
limitation : A. I. R. (13) 1926 All. 440 and A. I. R. (24) 
1937 Cal. 547, Rel, on; 30 Mad. 268, Dissent. 

[Paras 4*5] 

Annotation : (’42-Com.) Limitation Act, Art. 182, 

N. 141. 

G. R. Madbhavi — for Appellant, 

N, M. Hungund — for Respondent. 

Chagla C. J. — This appeal arises out of 
execution proceedings, and a few facts may be 
stated in order to appreciate the contentions of 
the parties before us. It seems that the plaintiff 
as the decree-holder obtained a decree in Suit 
NO. 264 of 1934 againt defendant 1, and the suit 
against defendants 2 and 3 was dismissed. The 
plaintiff-municipality appealed against the order 
of dismissal. On 11th August 1936, the learned 
District Judge allowed the appeal and awarded 
to the municipality a decree against all the 
defendants. There was also a provision in the 
decree for the costa of the appeal and that provi- 
sion was that the costs of the aopeal were to be 
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paid by defendants 2 and 3. The costa of the 
trial Court were made payable by all the defen- 
dants. On 8th April 1936, while the appeal before 
the District Court was pending, darkhast No. 298 
of 1936 was filed by the municipality to execute 
the decree of the trial Court against defendant i, 
and on 12th August 1936, that darkhast was dis- 
posed of. From the judgment of the District 
Court defendants 2 and 3 preferred an appeal to 
this Court and this Court dismissed the appeal 
with costs. While this appeal was pending before 
this Court, on 5th July 1938, the municipality 
filed darkhast No. 474 of 1938 to execute the 
appellate decree passed in the appeal disposed of 
by the District Court. That darkhast was filed 
against defendant 1 only and in that darkast the 
municipality claimed the whole of the decretal 
amount, the costs of the trial Court and the costs 
of the appeal before the District Court. Obvi- 
ously the municipality was in the wrong in 
trying to execute the decree with regard to the 
costs of the appeal against defendant 1, and in 
the darkhast proceedings they withdrew that 
claim. On 13th December 1941, that darkhast was 
disposed of by defendant l paying the amount 
of the decree and also the costs of the trial Court. 
Then on 8th April 1943, the present darkhast, 
from which this appeal arises, was filed by the 
municipality against defendant 2 to recover the 
costs of the two appeals. The executing Court 
took the view that the darkhast was barred by 
limitation and dismissed it. The learned District 
Judge came to the opposite conclusion and 
reversed the order of the trial Court. 

[ 2 ] Now, what the judgment-creditor is execu- 
ting is the decree of this Court passed on 6th 
December 1938, and prima facie as the present 
darkhast is filed on 8fch April 1943, the darkhast 
is barred by limitation. But the judgment-creditor 
seeks to avail itself of the darkhast filed on 5th 
July 1938, viz,, darkhast No. 474 of 1938, and the 
short point that we have to consider is whether 
it is open to the municipality to avail itself of 
that darkhast. That darkhast was only against 
defendant l; it was not against defendants 2 and 
3. But the contention of Mr. Hungund for the 
respondent is that as the decree that was passed 
was a joint decree against all the defendants, the 
darkhast filed against defendant 1 only must 
take effect also against defendants 2 and 3 , and 
for this purpose reliance is placed on Para. 2 of 
Expln. I to Art. 182, Limitation Act. This para- 
graph deals with decrees which are severally 
passed against judgment-debtors and decrees 
which are passed jointly against judgment-deb- 
tors. With regard to decrees which are passed 
severally, the explanation provides that execution 
of such a decree against one of the judgment- 
debtors cannot take effect against the other 


judgment- debtors. With regard to joint decrees 
the provision is that an application for execu- 
tion against one of the judgment-debtors would 
take effect against them all. Mr. Ilungund’s con- 
tention is that if there is a decree against more 
than one judgment-debtor, even though a portion 
of it may be against some and a portion of it 
may be against the others, it must be looked 
upon as a joint decree. It seems to me that this 
argument on the face of it is untenable and fal- 
lacious. There may be a decree containing vari- 
ous provisions; some provisions may be against 
all the judgment-debtors jointly; others may be 
provisions severally against some or other of the 
judgment-debtors. Merely because in a part of 
it the decree is joint against all the defendants, 
to say therefore that it is a joint decree is a pro- 
position which, in my opinion, is unstatable and 
inarguable. According to Mr. Hungund, then, 
one can never have a decree which is partly joint 
and partly several. If it is partly joint, then 
the whole of it is joint and the second part of the 
explanation would apply to such a decree. 

[ 3 ] For the purpose of this argument strong 
reliance is placed on a decision of the Madras 
High Court in Suhramanya Chettiar v. Ala- 
gapim Chettiar, 30 Mad. 268 : (2 M. L. t. 189), 
which is a judgment of a Divisional Bench, 
consisting of Sir Arnold White C. J., and 
Miller J. There the decree for mesne profits 
was only against defendants 1 and 2, and 
a joint decree for his costs against defendants 1 , 
2, 6 and 9, and the question wsa w'hether the 
application made for execution of the joint decree 
could take effect against all the defendants with- 
in the meaning of the Explanation to Art, 132. 
The Bench of the Madras High Court held that 
the second paragraph of the Explo.nation to 
Art. 182 must be read literally, and they took 
the view that although part of the decree was 
joint in eo far as it related to costs and part of 
the decree was several in so far as it related to 
mesne profits, still the decree must be locked 
upon as a joint decree. With very great respect, 

I am unable to agree with this view of the 
Madras High Court. It is difficult to understand 
why even a literal interpretation of the second 
paragraph of explanation to Art. 182, should 
drive one to the conclusion to which the Madras 
High Court seems to have been driven. When 
the explanation speaks of a decrea, it must in- 
clude a decree or part of a decree or a portion 
of a decree, and putting that interpretation upon 
the second paragraph of the explanation it is 
easy to reconcile all difficulties and to come to a 
solution which is not illogical or anomalous. The 
Allahabad High Court has refused to follow the 
Madras High Court in its interpretation and has 
taken a contrary view. The case is reported in 


I 
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Nand Lai Saran v. Dharam Kirti Saraw, 48 

ADD. 377 : (a. I. R. (l3) 1926 ADD. 440). and a 3 

that Court points out, the principle underlying 
the second paragraph of Expln. I to Art. 182 is 
that when a decree is being executed against a, 
B and o who e.re jointly liable under the decree 
and the application for execution is only against 
one of them, the judgment-creditor should not 
be barred from recovering the decretal amount 
if he fails to recover it from a particular judg- 
ment-debtor against whom he has applied for 
execution. But that principle would not apply 

in a case where a decree is partly joint and 
partly several. 

[ 4 ] The Calcutta High Court had also to con- 
sider the same question and it considered it in 
the case of Chant Chandra Boy v. Hrishikesh 
Boyt A. I. R. ( 24 ) 1937 Cal. 547 : (l74 I. O. 184), 
and the principle that Mukherjea J. laid down 
was that the test that should be applied should 
be whether the separate relief given against a 
particular defendant is really a part of the joint 
decree passed against all the defendants. If it is 
so. then the execution of the joint decree would 
keep alive the separate relief also; but if it is in 
substance a separate decree, that principle would 
not apply. Now, applying that test here, it cau- 
jnot be said that the decree for costs against de- 
fendants 2 and 3 is a part of the joint decree 
passed against all the defendants. This decree 
for costs has nothing whatever to do with the 
decree passed jointly against all the defendants 
which was for the decretal amount and the costs 
of the trial. Defendant 1 had nothing to do with 
the appeals. He was not a party either to the 
first appeal or to the second appeal, and it is 
difficult to see how it could possibly be contend- 
ed that the decree for costa of the two appeals 
against defendants 2 and 3 must be looked upon 
as a joint decree against all the defendants. 
When the application for execution. Darkhast 
1^0. 474, was pending against defendant 1, with 
regard to the decretal amount and the costs of 
the trial Court, there was nothing to prevent the 
municipality also applying for execution against 
defendants 2 and 3 with regard to the costs of 
the appeals. 

[ 5 ] In our opinion, therefore, it is not open to 
the judgment-creditor to avail itself of Darkhast 
NO. 474 and that darkhast cannot take effect 

I 

against defendants 2 and 3. Therefore the present 
darkhast filed on 8th April 1943. is clearly barred 
by limitation. The result, therefore, will be that 
the appeal will be allowed with costs throughout. 

[6] Bha^wati J. — I agree with the conclu- 
sion reached by my Lord the Chief Justice. I 
may. however, add that the principle is correctly 
laid down in the decision of the Allahabad High 
Court in Nand Lai Saran v, Dharam Kirti 


Saran, 48 add. 377: (A. i. r. ( 13 ) 1926 ADL.440), 
382, where the learned Judge observed: 

"The case is different when certain portions of a 
decree are jointly passed and others severally passed 
against more persons than one. While a decree-holder 
is executing a joint portion of the decree against one of 
the joint judgment-debtors, there is nothing to prevent 
hina from executing the other portions of the decree 
against^ the several judgment-debtors who are liable 
thereunder. It would be expected of a diligent decree- 
holder that he should do so. We think, therefore, that 
where a decree is jointly passed against all the defen- 
dants in one matter and severally against different de- 
fendants with respect to other matters, the first portion 
of the explanation should apply to decrees passed 

severally and the second portion to a decree or decrees 
passed jointly.” 

Applying this ratio to the facts of this execution 
matter before us it was open to the municipality 
when they had filed the Darkhast No. 474 of 
1938 against defendant 1 also to file another 
darkhast against defendants 2 and 3 for recover- 
ing the costs of the appeal. This they did not do 
and it does not avail them now to say that the 
decree was a joint decree and the present dar- 
khast which they filed for recovery of the costs 
of the appeal from defendant 2 was in time. 

Appeal allotoed. 
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Tendolkar J. 

In re East Africa Hardware Co, 

I. C. No. 57 of 1945, Decided on Slst January 1947. 

Companies Act (1913), S, 109 (1) (e) _ Pledge 
and mortgage or charge on stock-in-trade not to 
require registration — Mortgage or charge on 
movable property other than stock-in-trade to be 
registered. 

In the punctuation of ol. (e) one must read after the 
word ‘pledge’ a comma in order that the clause may 
make sense. The result would be that a pledge would 
not require registration though a mortgage or a charge 
on movable property would require registration, provi- 
ded the movable property was not stock-in-trade. The 
proviso leads to the result that a mortgage or charge on 
stock-in-trade would not require registration. [Para 1] 

Annotation: ('46-Man.) Companies Act, S. 109, N. 5. 

H. M, Seorvai — for Petitioner. 

M. S. Vakil — - for Official Liquidator. 

Order. — The third question, as to the neces- 
sity for registration, arises in this manner. Sec- 
tion 109, Companies Act, states : 

"Every mortgage or charge created after the com- 
mencement of this Act by a company and being either 

{e) B. mortgage or a charge, not being a pledge 

on any moveable property of the company except stock- 
in-trade, shall, so far as any security on the company’s 
properly or undertaking is thereby conferred, be void 
against the liquidator . . . 

The question for consideration is, what is the 
meaning to be attached to cl. (e) of this section? 

The clause read with the punctuation as it exists 
in the statute hardly makes sense. I have not 
heard of such a thing as a **pledge on a property." 

One ordinarily talks of '*of a pledge of property,*’ 
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|but a mortgage or charge is "on” a property. It 
appears to me that in the punctuation of this 
clause one must read after the word “pledge” a 
comma in order that tbe clause may make sense. 
Thus read, the clause would be “a mortgage or 
charge, not being a pledge, on any moveable 
property of the company, except stock, in- trade...” 
The result would be that a pledge would not 
require registration, though a mortgage or a 
charge on movable property would require regis- 
tration, provided the moveable property was not 
stock-in-trade. The proviso leads to the result 
, that a mortgage ora charge on stock-in-trade 
(would not require any registration. The case I 
am dealing with is. as I have held, a case of 
pledge, bub, even if I am wrong in holding that 
in this case possession of the goods had not been 
handed over to the petitioner it would still be a 
mortgage or a charge on stock-in-trade. In either 
contingency, to my mind, registration is not ne- 
cessary, Tbe objections urged by respondent l, 
therefore, fail. 


n.H. 


Order accordivgly. 


A. 1. R, (36) 1949 Bombay 263 [C. N. 72 J 
Djxix and Jahagirdar JJ. 

VamcLn Vasudeo Chitaley — Applicant v. 
Raghunath Ganesh Thakar — Opponent* 

Civil Appin. No. 324 of 1917, Deciaed on 27th 
November 1947, 

(a) Civil P. C. (1908), S. 24 — Bench on appellate 
side entitled to transfer suit pending on original 
side to Court in mofussil. 

A Bench on the appellate side of the High Court 
transfer a suit pending on tbe original side of the 
High Court to a^ Court in the mofussil if satisfied that 
such a transfer is’neoespary: Civil Appin. No. 55 of 1915 
(Bom.) ; Civil Appin. No. 672 of 1939 (Bom.) and Civil 
Appin. No. 1532 of 1945 (Bom ), Rel. on. [Para 6] 

Annotation: (*44-Com) Civil P. C., S. 24 N. 9. 

(t) Civil p. C. (1908), S. 24 — d, resident of 
^ agpur and B and C, residents of Poona entering 
into agreement at Bombay_C filing suit against A 
at Poona ^ A filing suit against h at Poona — B 

All”® against A on original side at Bombay — 
All suits concerned with consideration and con- 
struction of agreement _ Suit of B transferred to 

— Suits of A and B to be tried by 
same Court. ^ 

resId/rTtiff'pi resident of Poona and C. 

C fild ®r't®red into an agreement in Bombay- 

of C “K^ement against A in the CouH 

a suit n th. rn"T'. ^ filed 

say mat Rs. 10,000 were deposited with A and for an 
mjuoct.on restraining B from demanding C lO.oTo 

Xw°” ‘fie eame. Shortly 

original side 
.0 recover Rs. 

f Bide of the High Court of 

Bombay to a Court in Poona competent to try it. 


Held that (1), the Poona and Bombay suits involved 
the consideration and the true construction of the agree- 
ment entered into by the parties and it was desirable to 
avoid different conclusions on the constrcction of the 
same agreement by different Courts and this was a 
consideration in favour of the transfer; [Para 7] 

(2) as a plaintiff was entitled to file hi=3 suit in a 
forum of his choice, tha Court should be slow in 
changing the forum and in compelling the plaintiff to 
go to another Comt and thereby expose him to unneces- 
sary expenses of litigation. In the present cage, how- 
ever, it wag not clear as to whether expenses would be 
greater at Poona than they would be in Bombay and so 
the consideration of expenses was not decisive; 

[Para 11] 

(3) the mere fact that suit of A was contended to be 
not bona fidi and not maintainable was not by itself 
sufficient for refusing the transfer application; 

[Para S] 

(4) the question of convenience was also a relevant 

though not decisive consideration and from this point 
of view also it was proper that B's suit was transferred 
to a Court at Pcona where the other two suits were 
filed; [Para 12] 

(5) tbe suit filed by B on the original side must, 
therefore, be transferred to the Court of the Civil Judge, 
Senior Division, Poona, and tuit filed by A must alsolia 
transferred to the same Court and both suits must ba 
heard and decided by that Court according to law. 

[Para 15] 

Annotation: (’44-Com) Civil P. C., S. 24 N. 13 Pts. 1, 
3 & 4. 

H. C. Coyajee and K. B. Sukthankar — for Applicant. 

S. R. Parulekar — for Opponent. 

Dixit J — This ia an application for transfer 
of a suit, and in order to understand the nature 
of the application it ia necessary to mention some 
introductory facts. Those facts as recited in the 
application are as follows: 

[2] The petitioner i3 a resident of Nagpur, 
while the opponent resides at Poona. On I7th 
October 1912, an agreement was executed in 
Bombay by five persons including the opponent 
and that agreement was accepted by the petitioner. 
On 6th July 194G, the petitioner filed a Suit No. 
620 of 1916, in the Court of the Civil Judge, 
Junior Division, Poona, claiming a certain decla- 
ration and an injunction — a declaration that tha 
opponent bad no right to say that Es. 10,000 
were deposited with the petitioner and an injunc- 
tion restraining tbe opponent from demanding 
Rs. 10.000 and from filing a suit against the petit 
tioner for the same. It appears that this appli. 
cation was supported by an affidavit which was 
declared on behalf of the petitioner as long ago 
as 7th December 1946. though the application came 

to be filed on the date ist A pril 1947. On 2ilh septem- 
her 1946. the opponent filed a summary suit No. 
1920 of 1946, against the petitioner on tbe original 
side of this Court claiming to recover a sum of 
Bs. 10,000 under the writing dated 17th October 
1942. Prior to tbe filing of the suit the opponent 
had given notice to the petitioner on 2nd August 
1945, asking for the return of the amount in 
question and this notice was followed by another 
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EOticG which wag given by him on 29th June 
1046i in which the opponent made a demand for 
the said amount, to which the petitioner also 
gave no reply. It will, therefore, be apparent that 
the petitioner’s suit wag filed after the two notices 
referred to above and the opponent’s suit was 
filed thereafter in September 1946. 

[ 3 ] It appears that a person of the name of 
Dftvdekar who is also one of the five persons who 
executed the above agreement in Bombay in 1942 
also filed a suit No. 1098 of 1945, against the peti- 
tioner in the Court of the Civil Judge, Junior Divi- 
sion, Poona. 

[4] The application now made is that Suit 
NO. 1020 of 1946, pending on the original side of 
this Court should be transferred to a Court at 
Poona and competent to try the suit. The ques- 
tion, therefore, arises whether we should grant 
the application as prayed for. 

[6] It is obvious that if suit No. 1920 of 1946 
is to be transferred to a Poona Court, it ought 
to be transferred to the Court of the Civil Judge, 
Senior Division, and not to the Court of the 
Civil Judge. Junior Division, because the amount 
which the opponent claims at Bombay is a sum 
of Rg. 10,000 and the Court of the Civil Judge, 
Junior Division, has no pecuniary jurisdiction to 
try a suit for that amount. However, we shall 
have to consider whether we should transfer Suit 
No. 1920 of 1946, in order that that suit may be 
heard along with Suit No. 820 of 1946 filed by 
the petitioner in Poona. 

[6] The present application has been made 
under a. 24, Civil P. 0., and if we are disposed to 
transfer Suit No. 1920 of 1946 pending on the ori- 
ginal side of this Court to the Court at Poona, we 
must transfer it to the Court of the Civil Judge. 
Senior Division. That we can do having regard 
to the language of S. 24 of the Code. That this 
Court has power to make the order in the sense 
applied for is, I think, beyond dispute. There is 
abundant authority for the view that a Bench 
on the appellate side can transfer a suit pend- 
ing on the original side of this Court to a Court 
in the mofuseil. But the Court must be satisfied 
that such a transfer is necessary. In this connec- 
tion reference may be made to the decision in 
l^arayan Vithal Samant v. Janhihai Sitaram 
Vithal Samant, Civil Appln. no. 65 of 1916 d/- 
11th August 1916 by Scott C. J. and Batchelor J., 
to the decision in Lachmandas Tulsidas v. The 
Buckingham <£ Carnatic Co, Ltd., civil Appln. 
No. 672 of 1939 d/- 17th January 1940 by Broom- 
field and Macklin JJ. and also to the decision 
in Gopal Pandharinath Sulakhe v. Loha- 
manya Mills Barsi^ Ltd,, civil Appln, No. 1632 

of 1945 d/- 17th April 1946 by Bavdekar and 

Dixit JJ. Indeed the learned advocate on behalf 


of the opponent does not dispute the position that 
this Court has got that power, 

[7] It only remains, therefore, to consider the 
question whether the facts of the case justify us 
in making the order in question. At the outset 
it is to be borne in mind that both the Poona 
and the Bombay suits (in this judgment I shall, 
for the sake of convenience, refer to the suits as 
Poona and Bombay suits) involve consideration 
of the agreement of I7th October 1942, Theyl 
also involve the true construction of that agree- f 
ment, and it is desirable that the question should 
be decided by one Court instead of by two Courts. 
That this is desirable will be apparent from the 
fact that if the two suits involving the construe, 
tion of the same agreement are allowed to go on 
in two dififerent Courts, it is likely that the two 
Courts may come to dififerent conclusions on the 
construction of the same agreement. It is most 
desirable to avoid that result. That is a consi- 
deration in favour of the order of transfer. As 
against that, several considerations have been 
pointed out on behalf of the opponent. 

[8] In the first place it is said that the suit 
which has been filed by the petitioner at Poona 
is not a bona fide suit. It is said that the 
opponent gave the petitioner notices in 1946 and 
in 1946 and certain negotiations were in progress 
between the petitioner and opponent as regards 
the repayment of the amount of Rs. 10,000; but 
all of a sudden the petitioner chose to file a suit 
in Poona on 5th July 1946. There is some force 
in this contention. But that circumstance is not, 
in our opinion, decisive. It often happens that 
negotiations are in progress between the parties for 
the settlement of the dispute outstanding between 
them and not unoften they end without any 
settlement being made. The more substantial 
point which has been urged against the applica- 
tion is the contention that the suit which the peti- 
tioner has filed in Poona is not maintainable* 
that it is not bona fide and that accordingly an 
order of transfer should not, therefore, be made. 

The learned advocate on behalf of the opponent 
has relied upon a number of authorities upon 
that point such as Ramki'ishna v. Narayana^ 

39 Mad. 80 : (a. I. R. (2) 1916 Mad. 684), Gopal 
Das v. M 7 d Baj, A.I.R. (24) 1937 Lah. 389: (173 
I. c. 444 ) and Shripatrao v. Shanharrao, 82 

^Bom. L. R. 207: (ai.R. (17) 1930 Bom. 331). The 
*^coDtention is that a suit of the nature filed by the 
petitioner under s. 4 2, Specific Relief Act, is not 
maintainable inasmuch as it is a suit based upon 
a contract and that accordingly an order of 
transfer as prayed for should not be made. If 
that question is to be decided now, there is an 
end of the matter, but surely it is not desirable 
to decide that point at this stage, because if wo 
decide the point now, it will prejudice the peti- 
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tioner in the purBuifc of his remedy to which he 
is entitled. If the poinfc has any importance it is 
only from this point of view that the suit which 
the petitioner has filed at Poona is or is not bona 
fide. It is to be remembered that the petitioner 
is a resident of Nagpur. The opponent is a re- 
sident of Poona. And the agreement was execu- 
ted in Bombay. The opponent was justified in 
bringing the suit on the original side of this 
Court, and if the petitioner chose to bring his 
suit in Poona w^here the opponent resides, it can 
hardly be suggested that his suit is not bona 
fide. That the suit is or is not maintainable is 
|at this stage clearly irrelevant. We are not, 
therefore, satisfied that merely because the suit 
is contended to be not maintainable is by itself 
a sufifioient ground for refusing the application. 

[9] The next contention taken on behalf of 
the opponent is that the learned Civil Judge, 
Junior Division, has held in an order which he 
made upon an interlocutory application that the 
suit is not maintainable. That again is a matter 
with which we are not concerned at the moment. 
What the petitioner did was that he applied for 
a temporary injunction in his suit and the learned 
Civil Judge while dealing with that application 
had incidentally to consider the question about 
the maintainability of the suit. He actually 
refused that application and it appears that from 
that order refusing the temporary injunction an 
appeal has been filed in the District Court and 
that the said appeal is pending. It is urged on 
behalf of the opponent that it is manifest from 
the order of the learned Civil Judge that the 
suit is not maintainable and that, therefore, we 
should now hold that this transfer is uncalled 
for. We are again not prepared to accede to 
that argument. 

[10] It is also pointed out that the petitioner’s 
proper remedy was to make an application to 
this Court for stay of Suit No. 1920 of 1946 under 
8. 10 , Civil P. 0. That it was oj^en to the peti- 
tioner to make such an application cannot be 
disputed. But merely because he did not make 
such an application it does not follow that we 
should, therefore, refuse his present application. 
In this connection wq are again not satisfied that 
wo should refuse the petitioner’s application on 
the ground urged by the learned advocate on 
behalf of the opponent. 

[11] The real question to consider is whether 
the opponent should be deprived of the forum 
which he has chosen for vindicating bis right. 
That a plaintiff is entitled to file his suit in a 
Court of bis choice which has jurisdiction to try 
it can hardly be open to objection and it is not 
suggested on behalf of the petitioner that the 
opponent could not have filed the suit in Bombay. 
At the same time it can hardly be disputed that 


the petitioner could as well file a suit in tho 
Court of bis choice and in this instance he haa 
filed the suit at Poona where the opponent resides. 
But while a plaintiff is entitled to file his suit 
in a forum of his choice, it must be recognised 
that the Court should be slow in changing the 
forum and in compelling the plaintiff to go tO; 
another Court and thereby expose him lo un-j 
necessary expenses of litigation. It is said that if 
Suit NO. 1920 of 1946 is transferred to the Court 
at Poona, the opponent will have to pay ad 
valorem court-fee upon the amount claimed by 
him, whereas he is not compelled to do so if the 
suit is filed in Bombay, which he has done and 
that it would take a longer time for the suit to 
be decided in Poona than would be the case if 
the suit is heard in Bombay. The question of 
expenses is, I think, a material consideration, 
and if a party chooses to compel his opponent 
to go to another Court, the Court has to sea that 
the person against whom the order is to be made 
is not prejudiced. But in this case it is not clear 
as to w'bether the expenses will be greater at 
Poona than they will be in Bombay. It may 
be that the Court costs may be less in Bombay. 
As regards the time which will be taken up for 
the hearing of the suit, that again depends upon 
various factors such as the arrears accumulatedj 
in the Court, and in our opinion that again is 
not a decisive consideration. 

[ 12 ] The question of convenience is a matter| 
to be considered. It is not decisive though it is 
a relevant consideration. From this point of, 
view it is a point in favour of the petitioner that! 
the opponent resides at Poona, so that it is a* 
matter of some convenience to him, if the suit- 
is heard at Poona, though he cannot be com-! 
polled to have his suit heard at Poona, if he can 
file his suit in Bombay, But the main considera- 
tion v/hicb, WG thiuH, is decisive of this matter 
is the fact that there are three different suits 
brought by the petitioner, by the opponent and 
by Bavdekar. The petitioner’s suit is in Poona; 
the opponent’s suit is in Bombay and Bavdekar’s 
suit is also filed in Poona, and if all these three 
suits involve the consideration and the true con- 
struction of the agreement of 17th October 1942, 
it is, we think, a more desirable course to adopt 
if all these three suits are heard by the same 
Court. The present application seeks only to 
have the Bombay suit transferred to the Poona 
Court and there is no application for the transfer 
of Bavdekar’s suit. We are told that that suit 
has been filed in the Court of the Civil Judge, 
Junior Division, and that that Court has made 
an order returning the plaint for presentation 
to the proper Court and it is said that the proper 
Court is the Court of the Civil Judge, Senior 
Division. If the order prayed for is not made,. 
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the result will be that the petitioner’s suit will 
be heard at Poona; the opponent’s suit will be 
heard in Bombay and Bavdekar’s suit will be 
heard in Poona either by the Court o£ the Civil 
Judge. Junior Division, or by the Court of the 
Civil Judge, Senior Division. It is necessary to 
emphasize that this is, in our opinion, not a very 
satisfactory way of dealing with the suits if it is 
possible to make an order by which the suits 
will be heard by the same Court. It is from that 
point of view that we are disposed to make an 
order in favour of the applicant. 

[13] On behalf of the opponent Mr, Parulekar 
has cited the case in Geffert v. Riikchand 
Mohla, 13 Bom. 178, and relying upon the obser- 
vations at p. 182 be contends that the petitioner’s 
suit is vexatious. Whether that is so or not will 
be decided at the hearing of the suit and on the 
merits of the dispute between the parties. But 
we think that on the whole the most material 
consideration is to appreciate the fact that since 
all the three suits arise out of the same agree- 
ment of 17th October 1942, it is not only neces- 
sary but desirable that the sime Court should 
be seized of the three suits and should dispose of 
them according to law. As I have already stated, 
we are not at present making any order in 
regard to Bavdekar’a suit. Bub as that suit is 
referred to during the course of the argument at 
the Bar, we have thought it fit to make reference 
to it. 

[14] As already stated, the applicant has pre- 
ferred an appeal in the District Court against 
the order of the trial Court refusing the tempor- 
ary injunction. As we are now disposed to make 
an order of transfer as applied for by the peti- 
tioner. it would be desirable for the applicant to 
withdraw his appeal because in view of the order 
of transfer that appeal becomes really unneces- 
sary. 

[16] We, therefore, make the rule absolute 
land direct that Suit NO. 1920 of 1946 pending on 
the original side of this Court be transferred to 
the Court of the Civil Judge, Senior Division, 
Poona, that Suit No. 820 of 1946 pending in the 
Court of the Civil Judge, Junior Division, be 
transferred to the Court of the Civil Judge, 
Senior Division, Poona, and that both the suits 
should be heard and decided by the Court of the 
Civil Judge, Senior Division, Poona, according 
to law. As regards costs, we think that the fair 
order will be that the applicant should pay the 
opponent’s costa of this application. 

D.H. Mule made absolute* 
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Chagla C. J. and Gajendragadkar J. 

Vishnu Ramkrishna and others — Plain^ 
tiffs — Appellants v, Nathu Vithal and others 
— Defendan ts — Respondents* 

First Appeal No. 191 ol 1944, Decided on 10th 
August 1948, from order of Civil Judge (Senior Divi- 
sion), Jalgaon, in Special Suit No. 10 of 1943, 

(a) Evidence Act (1872). Ss. 68 and 71 — Com- 
pliance with — Witness called to prove execution of 
will not in position to prove attestation by other 
witness — Requirements of S. 68 not fulfilled — One 
attesting witness not able to prove execution — 
Other attesting witness available but not called — 
S. 71 not applicable. 

Although the Succession Act requires that a will has 
to be attested by two witnesses S. 68 permits the execu- 
tion of the will to be proved by only one attesting 
witness being called. The execution of the will does not 
merely mean the signing of it by the testator or patting 
bis thumb impression on the document but it means 
all the formalities required and laid down by S. 63, 
Succession Act. Where the attesting witness who is 
called to prove the execution is not in a position to 
prove the attestation of the will by the second witness, 
the evidence of the witness called falls short of the 
mandatory requirements of S. 68. In such a case the 
evidence of the witness must be supplemented by the 
other attesting witness being called to prove the execu* 
tion. [Para 6] 

Sectlcn 71 is a safeguard introduced to S. 68 where 
it Is not possible to prove execution of a will by calling 
attesting witness though alive. The section can only be 
requisitioned when the attesting.witnesses^who have been 
called fail to prove the'execution of the will by reason 
of either their denying their own signatures or denying 
the signatures of the testator or having no recollection 
as to the execution of the document. The section has no 
application when one attesting witness has failed to 
prove the execution of the will and other attesting 
witnesses are available who could prove the execution 
if they were called : A. I. B. [33) 1946 Bom. 12, if’oZh; 
Case law referred, [Para 7] 

Annotation : (’46*Man.) Evidence Act, S. 68, N. 8; 
S, 71, N. 1. 

(b) Civil P. C. (1908), O. 41, R. 27 — Propounder 
of will negligently not complying with requirements 
of S. 63, Succession Act— High Court in appeal can 
call for necessary evidence. 

In dealing with the case of a will the High Court in 
appeal has to approach the problem as a Court of 
Eoience, The High Court must be aatiefied whether the 
document put forward is the last wiJJ and testament of 
the testator. If the High Court finds that the wishes of 
the testator are likely to be defeated or thwarted merely 
by reason of want of eoire teohnioalily the High Court 
as a Court of conscience would not permit such a thing 
to happen. -The mere fact that the propounders of the 
will are negligent and grossly negligent in not comply- 
ing with the requirements of S. 63, bucoesaion Aot, and 
proving the will, should not deter the High Court from 
calling for the necessary evidence in order to satisfy 

itself whether the will was duly executed or not. 

(Para 16] 

Annotation : (’44-Com.) C- P. C , O. 41, B. 27 N. 8. 

K. N. Dharap, 8, Q* Paiwardhan and U. U* 

Virhar^ioc Appellants. , r* ^ ji. • 

R. B. Kotwal (for Nos* 1 and 3) andV*R.Qadi^r% 
for B. N* Qokhale (for No* 2) and A. O. Desa% 
(for No. 3) — for Respondents. 
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Chagla C. J. — This appeal arises out of a 
suit filed by the plaintiffs for possession of certain 
properties, and in order to appreciate the con- 
tentions of the parties it is necessary to set out a 
pedigree which will explain the relationship of 
the parties necessary to understand the material 
questions. 


[ 2 ] One Shivram had three sons: Narayan, 
Hari and Ramkrishna. Narayan had a son 
Madhav who died in 1936 and his sons are 
Murlidhar and Vasudev. Hari was married to 
Gangabai and Hari died on 22nd March 1927 , 
Gangabai died on 22nd July 1941. Hari and 
Gangabai had one issue, a daughter Narmadabai 
who deid in 1935. She was married to Natu, who 
is defendant 1 in the suit. Ramkrishna died in 
1939 and his widow is Gitabai, and Ramkrishna 
had three sons: Vishnu, Laxman and Ram- 


chandra, who are plaintiffs l, 2 and 3. Narayan, 
Hari and Ramkrishna separated a long time 
ago. Gangabai made a will on I4th July 1941 , 
and by that will she disposed of the property in 
suit by giving a part of it to defendant 1 . another 


part of it to defendant 2, who was a distant 
relation of Hari, and the third part to charity, 
appointing defendants l and 2 as trustees of that 
charity. Defendant 3 is a purchaser of defen- 
dant 1 8 share in the property which he claims 
under the will of Gangabai. The defendants in 


answer to the plaintiff s claim for possession of 
the property in suit set upGangabai’s will and 
the trial Court held that Gangabai's will was pro- 
ved, that under the will defendants 1 and 2 and 
charity were legatees and that the plaintiffs were 
not entitled to succeed in the suit which they had 
brought. From that decision the plaintiffs have 
come in appeal before us and various points 
have been raised by Mr. Dharap on behalf of the 
plaintiffs. 


[ 3 ] The first contention is that under the will 
of Hari dated 6th May 1926, Hari constituted 
Gangabai merely a limited owner of the pro- 
perty in suit and Gangabai had no right to dis- 
pose of this property. If that contention were 
sound, then on Gangabai’s death the plaintiffs 
would succeed to the property as the next rever- 
sioners of Hari. In order to test this contention 
we must look at the provision of the will of 

I A lu ^ Ilari states that on 

his death bis wife Gangabai was to be the owner 

o he property and excepting her no ether 

person should have any right or interest over 

the said property. He then expressly excludes 

his brothers nephews or other heirs from claim- 

ing any right, title or interest to the property. The 

teetator then repeats and reiterates what he has 

already stated and he says that after his death his 

wife should enjoy the property as owner thereof 

and should be the absolute owner and she would 


be fully entitled to dispose of or transfer the 
same. Mr, Dharap has relied on one provision 
in this clause which comes subsequently, w’hich 
according to him makes it clear that the inten- 
tion of Hari was not to make his wife the 
absolute owner of the property and tbat provi- 
sion is with regard to his daughter Narmadabai. 
The testator provides in the will that if there 
remained any property after the death of his 
wife, her daughter Narmadabai should be the 
owner thereof. But he goes on to say that if, per 
chance, the order of death of the three persons, 
namely himself, his wife and his daughter, should 
be changed, then the survivor of these three 
shall deal with this property as owner thereof 
and shall be owner thereof. Whatever might 
have been the position if Narmadabai had surviv- 
ed her mother, the position is clear when we 
look to the circumstances prevailing on the death 
of Gangabai. The will of Gangabai only begins 
to speak at her death and at her death her 
daughter was not alive, and it is clear from the 
provisions of her husband’s will that she being 
the survivor of herself, her husband and her 
daughter, her husband intended that she should 
be the absolute owner of the property. Therefore, 
at her death she had full power to dispose of her 
property as she wished, and we do not agree with 
Mr. Dharap’s contention that the will of Hari 
read as a whole constituted his wife merely a 
limited and not an absolute owner. 

[ 4 ] Then Mr. Dharap wanted to raise two 
contentions with regard to the will itself, assum- 
ing that Gangabai was the absolute owner and 
capable of disposing of the property. Mr. Dharap 
contended, in the first place, that Gangabai did 
not have a sound and disposing mind, and, 
secondly, that the due execution of the will had 
not been established. We have not heard Mr. 
Dharap on the first* point. Having heard him for 
some time on the second point we have come to 
the conclusion tbat this is a case where it is 
essential that further evidence should be placed 
before the Court and therefore we have decided 
to remand the matter back to the trial Court 

The reasons which have ltd us to this conclusion 
are these ; 

The will is alleged to have been executed 
by Gangabai by her putting her thumb impres- 
sion on the will, and the execution is attested by 
four attesting witnesses : Dr. Amrit D. Pillay 
Onkar Lahanu, Laxman Sonu Wani and Vishnu 
Nathu Warn. The defendants, in support of the 
will, only examined one of these four attesting 
witnesses, and that was Dr. Pillay. It is not 
disputed that the other three attesting witnesses 
are alive and are subject to the process of the 
Court. It is also not disputed that as a matter 
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of faok one of them, viz., Onkar Lahanu, was 
actually subpoenaed by the defendants, was pre- 
sent in Court for a long time and was still not 
examined. Mr. Dharap’s contention is that the 
only attesting witness Dr, Pillay, assuming his 
evidence is to be accepted in toto, does not prove 
the due execution of the will, and the evidence 
with regard to the execution of the will cannot 
bo supplemented by other evidence which the 
defendants have called. For instance, they have 
called the evidence of defendants 1 and 2 them- 
selves and also the evidence of the writer. But 
Mr. Dharap*s contention is that it is not open to 
the Court to travel outside the evidence of Dr. 
Pillay, the attesting witness, in order to come 
to the conclusion whether the will has been duly 
executed or not. We have got to look to S. 63, 
Succession Act, in order to ascertain what the 
Legislature intended to be the due execution of 
a w'ill. Section 63 requires proof of three things 
mentioned in sub cls. (a), (b) and (c) of that sec. 
tion before it can be said that a will has been 
duly executed. The first is that the testator has 
to sign or affix his mark to the will, or it has got 
to be signed by some other person in his pre- 
sence and by his direction. The second is that 
the signature or mark of the testator, or the 
signature of the person signing at his direction, 
has to appear at a place from which it could 
appear that by that mark or signature the docu- 
ment was intended to have effect as a w'ill, and 
the third, which is the most important and with 
w^hich we are concerned in this appeal, is that 
the will has to be attested by two or more wit- 
nesses and each of these witnesses must have 
seen the testator sign or affix his mark to the 
will, or must have seen some other person sign 
the will in the presence and by the direction of 
the testator, or must have received from the 
testator a personal acknowledgment of his signa- 
ture or mark, or of the signature of such other 
person, and each of the witnesses Jaas to sign the 
W'ill in the presence of the testator. And then 
the section makes a departure from the English 
law, viz., that it is not necessary that the wit- 
nesses should sign in the presence of each other. 
Turning to the evidence of Dr. Pillay which has 
been recorded by the trial Court, Dr. Pillay says 
that he went to the house of Gangabai after she 
had placed her thumb mark on the will, and 
when he came near her she acknowledged before 
him that the thumb mark on the document was 
hers. He also says that Onkar Lahanu, one of 
the attesting witnesses, was there when he arriv- 
ed. Prom this evidence it is clear that as far as 
bis own attestation is concerned, ha has proved 
it as required by S. 63. Although he did not see 
Gangabai put the thumb impression on the 
document, she acknowledged it in his presence 


and he signed the will in the presence of the 
testatrix. But the difficulty arises with regard to 
the second attestation. As far as Onkar Lahanu 
is concerned all that this witness is in a position 
to say is that be was present near Gangabai 
when he came there. He has not seen Onkar 
Lahanu seeing the testatrix put the thumb im- 
pression. He cannot depose to the fact that 
Gangabai acknowledged to Onkar Lahanu that 
the thumb impression was hers. He is not in a 
position to say that Onkar Lahanu signed the 
will in the presence of the testatrix. Therefore,, 
it is clear that reading only the evidence of Dr. 
Pillay all that he established is that the will was 
attested by him only. The attestation of the 
second witness is not established by him and. 
therefore, if the evidence with regard to attesta- 
tion was to be confined to the evidence of Dr. 
Pillay, one of the important factors necessary to 
be established for the due execution of the will, 
viz, attestation by two witnesses, would be ab- 
sent in this case. Mr. Desai for the respondent 
argues that there is ample evidence on the re- 
cord which will satisfy the Court that the other 
witnesses attested the will in the manner re- 
quired by the law, and the question that we have 
got to consider is whether it is open to the Court 
to consider other evidence for the purpose of 
satisfying itself that the will was attested by 
two witnesses. 

[6] Section 68, Evidence Act. provides that if 
a document is required by law to be attested, it 
shall not be used as evidence until one attesting 
witness at least has been called for the purpose 
of proving its execution, if there be an attesting 
witness alive and subject to the process of the 
Court and capable of giving evidence. Therefore, 
S. 68 makes an important concession to those 
who wish to prove and establish a will in a» 
Court of law. Although the Indian Succession 
Act requires that a will has to be attested by 
tw’O witnesses, S. 68 permits the execution of the 
will to be proved by only one attesting witness 
being called. But it is important to note that at 
least one witness should be in a position to prove 
the execution of the will. If that attesting wit- 
ness can prove the execution of the will, the law 
dispenses with the evidence of the other attest- 
ing witness. But if that one attesting witness 
cannot prove the execution of the will, then his 
evidence has to be supplemented by the other 
attesting witness being called to prove the exe- 
cution. In this case the one attesting witness 
who has been called, and he is the only attesting 
witness, Dr, Pillay, does not prove the execution 
of the will. The execution of the will does not 
merely mean the signing of it by the testatrix or 
putting her thumb impression on the documen^^ 
but it means all the formalities required and 
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laid down by S. 63, Succesaion Act, and, as we 
have already pointed out, Dr. Pillay is not in a 
position to prove the attestation of the will by 
the second witness, and, therefore, the evidence 
jof Dr. Pillay falls short of the mandatory re- 
’quirements of s. 68, Evidence Act. 

[7] In this connection our attention was 
drawn to s, 71, Evidence Act. It provides that 
if the attesting witness denies or does not re- 
collect the execution of the document, its execu- 
tion may be proved by other evidence. This is a 
sort of a safeguard introduced by the Legisla- 
ture to the mandatory provisions of s. 68, where 
it is not possible to prove the execution of the 
will by calling attesting witnesses, though alive. 
Section 71 can only be requisitioned when the 
attesting witnesses who have been called fail to 
prove the execution of the will by reason of 
either their denying their own signatures, or 
denying the signature of the testator, or having 
no recollection as to the execution of the docu- 
ment. Section 71, in our opinion, has no appli- 
cation w'ben one attesting witness has failed to 
prove the execution of the will and other attest- 
ing witnesses are available who could prove the 
execution if they were called. In any case, on the 
facts that W'G have before us there is no question 
of any attesting witness denying or not recollect- 
ing the execution of the document. The difficulty 
with Dr. Pillay’s evidence is that he can only 
speak to a part of the execution of the docu- 
ment. He cannot depose to all the formalities 
which go to constitute the execution of a will. 

[8] In this connection s. 69, Evidence Act, 
may also be looked at. That provides for cases 
where no attesting witnesses can be found and 
then the Legislature provides for proof of the 
will by proving the handwriting of one of the 
attesting witnesses and the signature of the exe- 
cutant of the document to be in the handwriting 
of that person, 

[9] Mr. Desai’s contention is that s. 68 does 
not rule out supplementary evidence in case the 
oneatteating witness who has been called does not 
succeed in speaking to all the ingredients which 
go to make the due execution of the will. Mr. 
Desai says that the only mandatory provision of 
s. 68 is that one attesting witness has to be call- 
ed. and according to him once that has been 
done, any lacuna in the evidence can be filled 
up by calling witnesses other than the attesting 
witnesses, ^ye cannot accept that contention. 

ho whole principle underlying s. 68 is that exe- 
cution of the will must be proved by at least one 
attesting witness, that it is only an attesting 
witness who la entitled to prove the execution of 

■ ® pointed out. it is a eonces- 

Bion that the Legislature has made, and if that 

concession does not result in complying with the" 


mandatory requirements of 8. 68, then the only 
proper method is to call the other attesting wit- 
ness so that both the attesting witnesses are be- 
fore the Court and the due execution of the will 
is proved ly the two attesting witnesses which 
are necessary before a will can become a valid 
document. 

[10] The rule of English law is also the same. 
To prove the attestation of a will in the Court 
of Probate, it is not necessary to examine both 
attesting witnesses. But a party propounding a 
will is bound to call at least one of the attesting 
witnesses, if be can be produced, to prove due 
execution, and, if such witness fails to prove duo 
execution, he is bound to call the other, although 
he may know him to be an adverse wutnees : 
{see Mortimer on Probate, Edn. 2, p. 267). There- 
fore, the rigour of the law in England has gone 
to this length that the duty is cast upon the 
party propounding the will to call the other 
attesting witness in case the first witness is not 
sufficient to prove the execution of the wull even 
if that witness happens to be an adverse witness, 
and it is only then when the second witness has 
been called and he turns out to be hostile that 
the right arises of leading other evidence. This 
principle is based on the leading case of Ccles v. 
Coles and Brown, (i866) L. R. i p. 70 : (35 L. j. 

p. 40). 

[11] Our attention was drawm to the decision 
of the Calcutta High Court in Ayenaii Shikdar 
v. Md, Esmail, a. i. R. (14) 1927 caJ. 441 : (122 
I. C. 554) where a Bench of Jack and Mitter JJ. 
held contrary opinions with regard to the very 
point which we are considering. According to 
Jack J. where out of two attesting witnesses one 
is produced but turns hostile, other evidence be- 
comes admissible under S. 71, and the plaintiff 
is not bound to produce the other, though alive. 
W’hom there are grounds to believe to be hostile. 
But according to Mitter J. it was not intended 
by enacting S. 71 to differ from the rule of 
English law that the evidence of the other 
witnesses should not be introduced unless the 
absence of the other attesting witness was satis- 
factorily explained in the case where one of the 
two attesting witnesses had been called and had 
denied execution. With very great respect, we 
prefer the view taken by Mitter J., but we may 
point out that really the facts of this case are 
very different from the facts Jack and Mitter JJ. 
were considering. In our opinion 8. 71 has no 
application at all because this is not a case 
where Dr. Pillay has turned hostile or has stated 
that he has no recollection as to the execution 
of the document. It is only in those two cases 
that S. 71 has any application, 

[ 12 ] In Murari Lai v. Muhammad Samiud* 
din Ahmed Khan, A. i. r. ( 24 ) 1937 all. 273 ; 
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(168 I. O. 988) a Divisional Bench of the Allaha- 
bad High Court, Thom and Allsop JJ. held that 
there was nothing in the Evidence Act to pre- 
elude a person from adducing as witness to the 
execution of the deed any person who happened 
to be present when the deed was executed and 
actually saw it signed by the executant and by 
the attesting witnesses. According to these learn- 
ed Judges, S. 71 was merely permissive in cha- 
racter and did not render other evidence W’hich 
was relevant and admissible evidence inadmis- 
sible, With very great respect, it is true that 
S. 71 is a permissive and enabling section and 
X)ermits a party to lead certain kind of evidence 
under certain circumstances. But what we have 
to consider is not so much s. 71 as the manda- 
tory provisions of s. 68. Section 68 is certainly 
not permissive or enabling. It lays down the 
necessary requirements which the Court has to 
observe in order that a document can be held to 
be proved. 

[13] There is an earlier decision of the Allaha- 
bad High Court in Shib Dayal v. Sheo Ghulam, 

39 ALti. 211 ; (a. I. R. (4) 1917 ALU. 103). In that 
case the question was as to the execution of a 
mortgage.deed, and this morfcgage-deed was at- 
tested by a large number of witnesses. One 
attesting witness only was called and he proved 
that he saw the mortgagor sign the mortgage 
and that he himself signed his name as an at- 
testing witness. The other witnesses were not 
called, nor did the witness who was called say 
that any other attesting witness was present. On 
that the Court held that in the absence of any 
rebutting evidence, the mortgage-deed must be 
considered to be sufficiently proved. In coming 
to this conclusion the learned Judges relied on 
an earlier decision of that very Court in Uttam 
Singh v. Huham Singhs 39 ALL. 112 : (A. I. B. 
(4) 1917 ALL. 89). With very great respect to 
the learned Judges of the Allahabad High Court, 
they seem to have overlooked the fact that the 
decision on which they were relying was really 
based on 8 . 69, Evidence Act; because in that 
case the executant and all the attesting witnesses 
to a mortgage were dead and it was held that 
the mortgage deed was sufficiently proved by 
proving the signature of the mortgagor and the 
signatures of two of the attesting witnesses. 
Again with very great respect, this decision, viz. 
Uttam Singh v. Tlnkam Singh, 89 ALL. 112 : 
(A. I. R. (4) 1917 ALL. 89) is nothing more than 
merely the enunciation of the very language 
and words used by S, 69, Evidence Act. 

[ 14 ] Then we have a decision of our own 
Court which is directly in point and that is Hoda 
Framroze v. Ka%ta Varjivandas, 47 Bom. L.B. 
709 : (A. I. B. (33) 1946 Eom, 12). That was a 
case of a will and it was duly signed by the 


testator and attested by two witnesses and only 
one attesting witness was called to prove the 
will. Kania J, (as he then was) who tried the 
case on the probate side held that even if the 
evidence of the one attesting witness was accept- 
ed in full, it did not satisfy the requirements of 
s. 63 because there was no evidence that the 
alleged second witness was present when the 
testator executed the document or had received 
from the testator a personal acknowledgment of 
his signature. On that ground Kania J. dismiss- 
ed the petition. The matter went to the Court of 
Appeal consisting of Sir Leonard Stone, C. J„ 
and Divatia J., and the Court of Appeal confir- 
med the decision of Kania J. Divatia J. points 

out (p. 716) : 

“Beading S. 63, Succeasion Act, with S. 68, Evidence 
Act, it seems to me to be clear that what the person 
propounding the will has got to prove is that the will 
was duly and validly executed and that must be done 
by not simply proving that the signature on the will 
was that of the testator but that the attestations were 
also properly made as required by cl. (c) of 8. 63. No 
doubt S. 68, Evidence Act, says that it is not necessary 
to examine both or all the attesting witnesses, but it 
does not follow therefrom that if one attesting witness 
only proves that the testator had acknowledged his 
signature to him, it is not necessary that the ac- 
knowledgment by the testator before the other attesting 
witness need be proved. All that it means is that if 
two attesting witnesses had signed in each other's 
presence, it is not necessary to examine both of them 
to prove that they had received the acknowledgment 
from the testator.” 

In oui* opinion, therefore, as the record stands, 
the defendants Lave failed to prove the due exe- 
cution of the will as required by S. 68. 

[l&] The next question that we have to con- 
sider is what order we should make in view of 
this finding of ours. Mr. Dharap strenuously 
argues that the duty of propounding the will 
was on the defendants. Although all the attest- 
ing witnesses were available to them they chose 
only to call one and they ehould not be given an 
opportunity to make up the lacuna in the record 
by leading further evidence. We are dealing 
with the case of a will and we must approach 
the problem as a Court of Conscience. It is for 
US to be satisfied whether the document put 
forward is the last will and testament of Ganga- 
bai. If we find that the wishes of the testatrix 
are likely to be defeated or thwarted merely by 
reason of want of some technicality, we as a 
Court of CoDSoienoo would not permit such a 
thing to happen. We have not beard Mr. Dharap 
on the other point; but assuming that Gangabai 
had a sound and disposing mind and that she 
wanted to dispose of her property as she in fact 
has done, the mere fact that the propoundera of 
the will were negligent — and grossly negligent 
in not complying with the requirements of 8, 63 
and proving the will as they ought to have» 
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lehould not deter us from calling for the neces- 
Isary evidence in order to satisfy ourselves whe- 
jther the will was duly executed or not. In this 
case there is an additional consideration why we 
should exercise our powers under 0.41, R. 27. 
One of the legatees, as we have pointed out 
earlier, under the will is charity, and if the will 
is held not be proved, charity would be defeated. 
Therefore, this is clearly a case where the Court 
would require additional evidence which is 
available in order to satisfy itself and satisfy its 
conscience whether in fact the will was duly 
executed or not. We, therefore, reverse the find- 
ing of the learned Judge as to the due execution 
of the will and send back this case for the 
learned Judge to give a proper finding after 
considering not only the evidence already led 
and which forms part of the record, but also 
considering such other evidence as the defendants 
may lead on the question of the due execution 
of the will. Such evidence must be confined to 
the three attesting witnesses who are available 
and have so far not been called. Under certain 
eventualities it may be open to the defendants 
to call evidence beyond these three attesting 
witnesses. As pointed out in “Mortimer on 
Probate*’ (p. 2C8) : 

“If an attesting witness called by a party propDund- 
iog the will gives evidence against the will, such party 
may cross examine him, and may call evidence to dis- 
prove such of the laots stated by the witness as are 
material to the issue, and to prove that he Las made 
fitatemontfl inconsiateot with his evidence, although he 
denies Laving made such statements, and is not a 
hostile but merely an adverse witneas; for such a 

witness ia not the witness of either patty, but of the 
Court.” 

This clearly shows that at this stage s. 71 , Evi- 
deuce Act, would apply, and it iu this case the 
defendauts find that the attesting witnesses give 
evidence against the will and they want to dis- 
prove their evidence, it would be open to them 
to lead evidence to disprove such evidence given 
by the attesting witnesses. After considering the 
evidence the learned Judge will give his finding 
and send the matter back to us for our conside- 
ration within three months from the receipt of 
the record in the lower Court. 

[16] With regard to costs, there is no doubt 
that defendants ought to have put before the 
Court all the evidence available, especially as 
the wiU was strongly contested and also because 
the defendants were responsible for the making 

^ Ml benefit under the 

will. We have not dealt with that aspect of the 

case ; but it was certainly their duty to do every- 
thing in their power to remove the suspicion of 
the Court which is naturally aroused when the 
inaker of a will takes benefit and propounds 
that document. We think the fairest order to 
make would be that the defendants should pay 


the costs of the plaintiffs of this appeal in any 
event. The costs of the suit will abide by the 
final decision of this appeal. 

Case remanded. 
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Jahagirdar J. 
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Plaintiff — Respondent, 

First Appeal No. 29 of 1947, Decided on 7tb July 
1948, from order of Civil Judge, (Junior Division) 
Jalgaon, in Special Darkhaet No. 110 of 1944. 

Civil P. C. (1908), 0.21. Rr. 89 and 90 -Appli- 
cation under R. 90, pending- Application under 
R. 89, subsequently made is liable to be dismissed 
—Mere stay ot application under R 89, until dis- 
posal ot application under R. 90 not sufficient. 

Where while an application under R. 90 is pending 
an application under R. 89 is made, the application 
under R. 89 is liable to be dismissed as not competent 
under R. 89 (2). The provisions of R. 89 (2) cannot be 

said to have been sufficiently complied with when the 

application is merely not proceeded with and is stayed 
until the disposal of the application under R. 90 Case 
law referred. [Para 14] 

Annotation:— r-44-Com.) C. P. C., 0. 21 R. 89 N.24 
pt. 7, 

G. A. Desai — ioe Appellant. 

M. W . Prad/iau— for Respondent. 

Judgment. — This ia an appeal filed by the 
judguient-dobtor against the order dismissing 
his application to set aside the sale under o. 21 
R. 89. The facts of the case are briefly these. 
The plaintiff obtained a mortgage decree and 
filed Darkbast No. no of 1044 , to execute the 
decree. That decree was transferred to the 
CoUector for execution. On nth May 1946 , the 
decree-holder purchased the property for Rupees 
18,250. On 3rd June 1946, the defendant iud'^ 
ment-debtor applied to the Collector to set 
aside the sale under o. 21, e. 90, and on eth 
June 1946, the judgment-dehtor entered into an 
agreement with one Dhondiram for the sale of 
the property which had been sold in execution 
One of the conditions was that Dhondiram was 
to deposit ES. 19.500 in Court. This amount was 
deposited by Dhondiram on eth June 1946 on 
behalf of the judgment-dehtor. Then the judg 

ment.debtor made the present application for 

setting asile the sale under o. 21, R, 89. 

[ 2 ] The decree-holder contended that it is not 
competent to the judgment-dehtor to file an 
application under o. 2X. E. 69. as the amount is 
not deposited by him, and secondly, fie conten- 
ded that when an application under o, 21 , r. 90 
18 pending, it was not competent to the judg- 
ment-debtor to make another application under 
o. 21, R. 89. Both these contentions found favour 
wuth the trial Court, with the result that the 
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application to set aside the sale stands dismissed. 
Against this order the defendant-judgment-deb- 
tor has come in appeal. 

[3] If the case had been • res Integra there 
would not have been any difficulty in arriving 
at the conclusion. Paragraph 2 of o. 21, R. 89, 
reads thus: 

“Where a i^orson applies under R. 90, to set aside the 
pale of his immoveable property, he shall not, unless he 
withdraws bis application, be entitled to make or pro- 
pecute an application under this rule.’* 

[4] In this case it is admitted that on 3rd 
Juno 1946, an application -for setting aside the 
sale under O. 21, R. 90, had been made and 
under the Civil Circulars that application to the 
Collector is treated as an application made to 
the Court within the meaning of O. 21, R. 90. 
So. an application under O. 21, R. 90, was pend- 
ing when the present application for setting 
aside the sale under R. 89 was made. Now, 
sub-r. (2) of R. 89, in terms directs that where 
an application under R. 90, is made, no appli- 
cation under R. 89 can be made or prosecuted 
unless the application under R. 90, is withdrawn. 
So, looking at the wording of O. 21, R. 89 (2), I 
am inclined to hold that the learned Judge was 
right in dismissing the application. This con- 
struction of sub-r. (2) is supported by the case 
of Seth Juharynal v. Ramdas-Baldeo Das, 
A. I. R. (24) 1937 Nag. 161 : (l68 I. C. 1003). 
There the facts were very similar to the facts 
in the present case. There the judgment-debtor 
whose property was attached and sold in execu- 
tion of a decree on 8th April 1933, applied for 
setting aside the sale under O. 21 R. 90, on 21st 
April 1933, and subsequently he sold the property 
privatwly to a third person, who applied on 22nd 
April 1933, to set aside the sale under o. 21 R. 89. 
I might incidentally mention here that the per- 
son, who deposited the money could file an 
application in his own name for setting aside the 
sale under o. 21, R. 89 under the local amend- 
ment to R. 89. It was held that the application 
made by the purchaser from the judgment-deb- 
tor under o. 21. R. 89. was not competent as the 
application made by the judgment-debtor under 
O. 21, R. 90, was still pending. The material ob- 
servations are at p. 162 : 

“It was then argued that the lower Court should not 
have dismissed the application but should have put the 
applicant to election as was done in Sarvi Begam v. 
Bamchandra Sarup, 47 All. 850 : (A. I. R. (12) 1925 
All. 778). It was urged that the stricter role applied in 
Kabirziddin v. Krishna Bao, A. I. R. (16) 1928 Nag. 
136 : (109 I. C. 449) may be permissible in some oases 
but the application is wrong. An election under R. 89 
in that event would have to date from the date of 
which the application under R. 90 is actually accepted. 
The prohibition is express. 

He shall not, unless he withdraws his application, be 
entitled to make or prosecute an application under this 
rule. 


Therefore, no application can be entertained until the 
other under R. 90 has been withdrawn and it is for the 
applicant to do this and not for the Court. He cannot 
shift his responsibility to another.’* 

[5] There is another decision of the Sind Court 
in Rughunath Jethabhai v. Ilariram Dip- 
chand, A. i. R. (27) 1940 Sind. 181 ; (i, L. R. 
(1940) Ear. 360) which supports this view. It is a 
decision of a Division Bench consisting of Davis 
J, C. and Weston J. Here a composite applica- 
tion was made for setting aside the sale both 
under o. 21 R. 90, and under o. 21 R. 89. But 
the prayer for setting aside the sale under 

0. 21 R. 90, was mentioned first. The prayer to 
set aside the sale under R. 90 was supported by 
detailed allegations of irregularity, and the 
application further contained a prayer that it is 
only after the Court has refused to set aside the 
sale under R. 90, it should consider the application 
under R. 89. The application under R. 90, was 
therefore considered to be made first and that was 
not withdrawn till 23rd February when the lear- 
ned advocate for the judgment-debtor abandon- 
ed his first prayer for relief under R. 90. Then 
it was argued that the application for setting 
aside the sale under R. 89 was already there and 
the Court should proceed with it. This conten- 
tion was negatived and the Court held that : 

“Rule 89 prohibita the making or prosecution of an 
application under R. 89 unless a previous application 
under R. 90 has been withdrawn, and as it prohibits 
the making, so it excludes an application already 
made.” 

Therefore the application under O, 21 R. 89, was 
nob at all taken into consideration. This decision 
shows that the application made under B. 89 
when the application under R, 90 was pending 
was not regarded as a valid application which 
could be taken into consideration. These two 
cases therefore support the construction which I 

am putting on R. 89 (2). 

[6] Mr. Desai has invited my attention to 
certain observations of the Calcutta High Court 
and the Madras High Court which support^ the 
contentions of the appellant. The facts in &our 
Chand Mallik v. Pradyumna Kumar Mallik, 

1. li. R. (1945) 2 Cal. 485 : (A. I. B. (32) 1945 Cal. 

6) were that on 8th March 1943. the petitioner 
made an application for setting aside the sale 
under o, 21 R. 90, in para. 1 of that application. 
Then in paras. 3 and 4 he prayed that the 
sale should be set aside as he has deposited the 
amount as required by O 21 R. 89. It was con- 
tended by the decree-holder that such an appli- 
cation was not competent. The learned Judge 
had framed three questions which will be found 

^ ‘vi)^Wa8 prayer (a) of the Bummons wholly based on 

rule 90 or was it based partly on rule 90 and 

S.47, Civil P. C.? In so far as it was not based on ruleyo 

did it attract the operation of R. 89 (2) ? 
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(2) Even if 0. 21, R. 89, applied to prayers (c) and 
(d) (i, e. Paras. 3 and 4) must those prayers be with- 
drawn or dismissed in Zimtne because the petitioner 
insists on going on with his application under R. 90 ? 
and 

(3) Can prayers (o) and (d) be treated, if necessary as 
application under O. 34, R, 5, If there is any difficulty 
in applying O. 21, R. 89 ?” 

[7] The reply to these questions was given by 
the Court at p. 501 : 

“Xo summarise, I hold : 

(1) that the application in so far as it seeks to set 
aside the sale on grounds not covered by O. 21, R. 90, 
may be combined with the application, in so far as it 
seeks to set aside the sale on payment of the requisite 
amount ; 

(2) that if prayers (c) and fd) be treated as one under 
O. 21, R, 89, it need not be dismissed in limine^ if the 
applicant does not withdraw his application under O. 21, 
R. 90, and that it will be sufficient to stay that part of 
the application until after the disposal of the other part 
of the application ; 

(3) that this application, in so far as it seeks to set 
aside the sale on payment of the requisite amounts, 
may be treated as one substantially under 0. 34, R. 5, 
also if 0. 21, R. 89, fails and need not be dismissed in 
limine.'* 

[8] After pronouncing this opinion, the learned 
Judge proceeded with the disposal of the case on 
merits and he set aside the sale under o. 21 , 
R. 90, on account of the irregularities which 
were held to have been proved in the conduct of 
the sale. From this it would be clear that the 
question of proceeding with the application under 

0. 21, R. 89, was not present before the Court at 
all. 

[9] Mr. Desai relies upon these observations 
at p. 498 : 

“I am inclined to the view, for reasons stated above, 
that the requirements of aub-r. (2) of R. 89 are suffi- 
ciently complied with and satisfied if the application 
under R, 89 is not allowed to be 'made* or ‘prosecuted,’ 

1. e., actually moved or proceeded with and be stayed 
until the disposal of the application under R. 90 and it 
is not obligatory on the Court to dismiss it in limine." 

TlO] With great respect to the learned Judge, 
I do not agree with this view. The second ques- 
tion framed was this : Should the application 
under o, 21, R, 89, be withdrawn or dismissed 
in limine because the petitioner insisted on 
going on wich his application under R. 90 ? That is 
not. however, R. 89 (2). Rule 89 ( 2 ) only directs 
that when an application under R. 90 is pending, 
an application under R. 89 cannot be made or 
proceeded with, and therefore the observations 
that have been made in the course of the judg- 
ment may be regarded as obiter, and there is 
another reason for holding that these observa- 
tions are obiter because the Court came to the 
conclusion that the prayers for setting aside the 
sale in Paras, (c) and (d) need not be necessarily 
treated as an application under o. 21, R. 89, but 
they may be treated as an application under o. 34 , 
R. 6, Civil P. C. It is, therefore, clear that this 
question did not fall to be considered by that 
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Court. The only question that was decided was 
that it is not necessary to dismiss the application 
under R. 89 before the hearing of the application 
under R. 90 is proceeded with. This case there- 
fore is not a direct authority on this point. 

[11] I might even add that the learned Judge 
does not seem to have considered an earlier rul- 
ing of a Division Bench of the same Court reported 
in Bajendra Nath Haidar v. Nilaratan Mittra, 
23 cal. 958. Though it is not a direct authority, 
there are some helpful observations. In that case, 
an application under s. 3io, Civil P. C., was 
made to set aside the sale. The very next day 
another application under s. 311 was made for 
the same purpose. Before the application under 
S. 311 was disposed of, the judgment-debtor 
requested the Court to proceed with the application 
under S. 310A corresponding to o. 21, R. 89. His 
contention was that under the proviso to s. 310A, he 
was prevented from making an application and 
not from proceeding with the application which 
he had already made. This contention was nit 
accepted. It was held that a person makes an 
application not only when he presents it, but 
also when he carries it on or "continues to make 
it." As a result of this case, the words “or 
prosecute" were added in O. 21, R. 89 (2) in the 
new Civil Procedure Code, 1908. It may be 
noticed that not only the word "make" is retain- 
ed. but the word "prosecuted" is added. The 
intention of the Legislature appears, therefore, 
to be very clear. It prevented not only the 
making of the application but also prosecuting 
the same, when an application under o.21,R. 9(^ 
is pending. This case, therefore, may be regard- 
ded as an authority for holding that no applica- 
tion under r. 89 can be presented when a similar 
application under r. 90 is pending. 

[ 12 ] Then the nest case which is relied upon 
by Mr. Desai is Krishna Ayyar v. Arunacha^ 
lam Chettiar, 58 Mad. 972 : (a. i. r. ( 22 ) 
1936 Mad. 842.) It is a judgment of the Pull 
Bench. But the facta appear to be entirely diffe- 
rent and the point under o. 21 . r. 89 ( 2 ), was 
not considered. There the judgment-debtor ap. 
plied to have the sale set aside under o. 21, R. 9o. 

A few days later, the assignee of the judgment- 
debtor applied for setting aside the sale under 
O. 21. R. 89, by depositing the amount as provided 
by that rule. Later both the applications were 
allowed on the same day. The assignee of the 
judgment-debtor thereupon filed a suit to recover 
the amount deposited by him under R. 89. It was 
held that the amount must be taken to have been 
deposited for payment to the decree-holder vol- 
untarily and unconditionally and, therefore, no 
suit would lie for its recovery, 

[13] Here their Lordships assumed that an 
application under r. 89 can be made and pro. 
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ceeded with even though an application under 
B, 90 was pending, and then proceeded to consi- 
der the effect of setting aside the sale under 
R, 89 on the rights of the decree-holder and the^ 
person depositing the amount. I do not find any 
discussion as to whether the application under 
R. 89, which was admittedly filed by the assignee 
of the judgmeiit-debtor a few days after the 
judgment-debtor had applied to set aside the sale 
under R. 90, was validly made and whether that 
application was rightly allowed. This case there^ 
fore cannot help the appellant. 

[14] I, therefore, hold that the trial Court 
.was justified in dismissing this application as not 
competent under o. 21. R. 89 ( 2 ). In this view, 
it is not necessary for me to consider the other 
ground for dismissing the application. The other 
ground was that the application has not been 
made by the person depositing the money in 
Court. But in the view I have taken of R. 89 ( 2 ), 
it is not necessary for me to decide that point. 
The result is that the appeal fails and is dismis- 
Bed. There will be no order as to costs of this 
appeal. 

H-H. Appeal dismissed^ 


earlier suit and must be held to have been raised and 
decided in that suit: 35 Bom. 607 and A. I. R. (9) 1922 
Bom. 29, Disting» [Para 3] 

Annotation: (*44-Com ), C. P. C., S. 11, N. 37. 

22. B. Kotwal — for Appellant. 

K, N. Dharap and M, M, Virkar—lot Respondent. 

Judgment — This is an appeal by the plain- 
tiff against the decision of the Assistant Judge 
at Nasik dismissing the suit. The few facts rela- 
ting to the present dispute can be briefly stated. 
On 22nd August I927i the plaintiff passed a sale 
deed in defendant’s favour for Ba. 3,000. It is the 
plaintiff's case that though the tranaaotion as- 
sumed the form of a sale-deed, it was in fact a 
mortgage. He has filed the present suit for ac- 
counts under s. 15D, Dekkhan Agriculturists' 
Relief Act, alleging that the transaction of 1927 
was in fact a mortgage and that the considera- 
tion was only bs. 1,700. The defendant contended 
that the present suit is barred by res judicata 
and that the transaction of 1927 was a sale out and 
out and that the consideration for the sale was 
Es. 3,000 and not Bs. 1,700 as stated by the plain- 
tiff in his plaint. The trial Court held that the 
suit is not barred by res judicata and that the 
transaction of 1927 was a mortgage and that 
the consideration for the mortgage transaction 
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Jahagirdar J. 

Rajaram Maniram — Plaintiff — Appel- 
lant V. J agannath Batoath7nal — De fendant 
— Respondent, 

Second Appeal No. 70 of 1945, Decided on 8th July 
1948, from order of »AsBt. Judge, Nasik, iu Appeal 
No. 309 of 1942. 

Civil P. C. (1908), S. 11 — Might and ought — 
Suit by A for declaration that he owned certain 
property which was not liable for attachment and 
sale in execution of decree against B^B's conten- 
tion that transaction in favour of A was bogus sale 
overruled and decree in favour of A — Subsequent 
suit by R against A under S. 15D, Dekkhan Agricul- 
turists* Relief Act alleging that transaction in 
favour of A amounted to mortgage — Suit held 
barred by res judicata. 

If the decree in a previous suit is inconsistent with 
the defence which ought to have been raised, that de- 
fence must be deemed to have been raised and hoally 
decided and is barred by res judicata, [Para 3] 

A brought a suit for a declaration that ho was the 
owner of certain property and the same was not liable 
to be attached and sold in execution of the decree 
against R by others. R contended that the sale in favour 
of A was a bogus sale intended to defraud bis creditors. 
The Court held that the transaction amounted to a sale 
out and out and that R had no interest whatsover in 
the property which could be attached and sold in exe* 
cution of the decree against him. This decision was 
confirmed in appeal by R by the High Court. Sub- 
sequently R filed a suit against A under S. 15D, Dek- 
khan Agriculturists* Belief Act alleging that the trans- 
action was in fact a mortgage though in form a sale: 

Held that the decision in the former suit operated 
as res judicata as the plaintiff's contention in the sub- 
sequent suit was inconsistent with the decision in the 


was only Rs. 1700. It, therefore, found that 
Bs. 2,320-12- 0 are due to the defendant after taking 
accounts under the Dekkhan Agriculturists’ Be- 
lief Act. Against that decree the defendant filed 
an appeal to the District Court at Nasik. The 
learned Assistant Judge who decided the appeal 
has held that the present suit of the plaintiff 
was barred by res judicata and that the trans- 
action was a sale out and out and not a mortgage 
and thatBs. 3000 was a consideration for the sale 
deed, and inconsonance with these findings the 
appeal was allowed and the suit was diamissed 
with costs. Against this decree the plaintiff has 
come in appeal. 

[2] Now, Mr. Kotwal, the learned advocate for 
the appellant, contends that the decision of the 
appeal Court on issue 1 about res judicata is 
wrong. I have to state a few additional facta in 
order to understand the plea of res judicata. 
Other creditors of the plaintiff had obtained de- 
crees against him and in execution of those de- 
crees attached the present suit property as be- 
longing to the present plaintiff alleging that the 
apparent sale of 1927 was in fact a mortgage. The 
present defendant applied on 30th November 1931, 
for raising the attachment. That application was, 
however, dismissed on 12th July 1932. The present 
defendant thereupon filed Suit No. 187 of 1984 in 
Sinnar Court praying for a declaration that he was 
the owner of the suit property and for a decla- 
ration that the properties are not liable to be 
attached and sold in execution of decrees of de- 
fendants 1 and 2 against defendant 8. Defen- 
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dants 1 and 2 were the other creditors of the 
present plaintiff and defendant 3 was the present 
plaintiff. The Sinner Court held that the valua- 
tion of the suit property was more than Rs. 6.000 
and the suit was, therefore, transferred to the 
Nasik Court and it was re-numbered as Suit 
No. 425 of 1935. There the contention of defen- 
dant 3 who is the present plaintiff, was that the 
sale deed of 1927 was a bogus sale deed not 
intended to pass any title and that it was execut- 
ed in order to defraud the creditors of defen- 
dant 3, without any consideration. In the trial 
Court several issues were raised, but issues 3 and 
8 appear to be important. Issue 3 was: “Whether 
the plaintiff proves his title to the suit property” 
and issue 8 was: "Whether defendant 3 had any 
and what interest in the suit property when it was 
attached in Regular Darkkhast no. 290 and No. 470 
by Sinnar Court." The trial Court found that the 
transaction of 1927 was a sale out and out and 
that defendant 3 had no interest whatsoever in 
the suit property which could be attached and 
sold in execution of the decree against him. It 
further held that the then defendant 3 failed to 
show that it was a hollow sale deed. A decree 
was, therefore, passed in favour of the plaintiff. 
Defendant 3 i. e., the present plaintiff, preferred 
First Appeal No. 278 of 1937. There the findings 
of the trial Court were confirmed and the appeal 
was dismissed with costs. It appears that the 
counsel for defendant 3 applied for a remand to 
the trial Court alleging that defendant 3 had 
mortgagor’s interest in the suit property. Their 

LiOrdships did not accede to the request and 
observed: 

"This must necessarily negative any finding or issue 
on the basis oi the sale deed having been a mortgage, 
lor in the latter case, defendant 3 would havo°had’ 
obvioualy Bome interest left in the property —at least by 
way of the equiiy of redemijtion. Exhibit 5, the extract 
from the record of rights, supports the plaintifl’s ease. 

I am of opinion that (apart from the fact that neither 
Bide in this suit pleaded that the sale deed was a mort- 
gage) there is enough oral and documentary evidence 
on the record to justify the finding of the learned trial 

Judge that the plaintiff had proved his title as owner 
and purchaser and that defendant 3 had no interest 

Jeft in the properties at the date of the attachment.” 

So to me it appears that the High Court inter- 
preted the judgment of the trial Court as holding 
by implication that defendant 3 had no interest 
left in the property at the date of the attach- 
ment, which must necessarily mean that the 
transaction was not even a mortgage. Their 
Lordships have also given reason for not remand- 
ing the case and that reason is that it was not 
raised in the trial Court. But in my opinion 
their Lordships expressed their opinion in clear 
terms that on the evidence before the trial Court 
the learned Judge was justified in coming to the 
conclusion that defendant 3 had no interest left 


in the suit properties at the date of the attach, 
ment. 

[3] The trial Court in this suit held that the 
decision of the Nasik Court and the High Court 
would not operate as res judicata in the present 
suit on the ground that this defence could not 
have been taken in the earlier suit as it was 
destructive of the case set up in that suit. 
The learned Assistant Judge, however, has held 
that the decision in Suit No. 425 of 1935 and also 
in First Appeal No. 278 of 1937 would operate as 
res judicata, and I feel satisfied that the learned 
Assistant Judge was right in holding that the 
decision in the earlier suit operates as res judi- 
cata. It may be noted that the suit was not 
merely for a declaration that the plaintiff was 
the owner but it was also for a declaration that 
defendant 3 i. e., the present plaintiff, had no 
interest in the property whatsoever. Now, if it 
once be held that there was no saleable interest 
of the defendant, then any contention that may 
be raised now which would be inconsistent with 
that decision must beheld to have been raised 
and decided in the earlier suit. The real test is 
that if the decree in the previous suit is incon- 
sistent with the defence which ought to have been 
raised, that defence must be deemed to have been 
raised and finally decided and is barred by res 
judicata. Mr. Eotwal has referred me to a num- 
ber of cases in which it has been held that though 
inconsistent pleas may be taken, it is not obliga- 
tory to take inconsistent pleas which would be 
destructive of each other. This proposition may 
be generally true provided it satisfies the test 
which has been laid down, viz., that the conten- 
tions raised in the second suit must not be in- 
consistent with the decision already given in the 
earlier suit. The cases referred to by Mr. Kotwal 
can all be distinguished on this ground. In Moho- 
med Ibrahim v. Sheikh Ilamja, 35 Bom. 607 ; 

(12 I. c. 387), it has been held that "where a per- 

son brings a redemption suit and fails, his second* 
suit in ejectment against the same defendant is 
not barred by res judicata." Here it may be 
seen that the decision in the redemption suit 
cannot be inconsistent with the claim made bv 
the plaintiff that he is the owner. In the redemption 
suit, the mortgagor has only to prove the execution 
of the mortgage deed and the mortgagee is estopp. 

ed from challenging the title of the mortga<^or. So 

the question of title was never iuvolved°in the 
redemption suit but the question of title will be 
involved in a suit for ejectment. Therefore the 
contention in the second suit is not inconsistent 
with the decisions in the first suit. Similarly in 
Dola Ehetaji v. Balya Kanoo, 46 Bom. 803 : 

facts were that the 
plaintiff sold the property in suit to the defen. 

dant on leth March 1906. On I3th August 1906, 
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the deiendant executed a satekhat to the plaintiff 
agreeing to re-sell the property to him on receipt 
of Ks. 395 from him any time within 12 years. 
In 1911 the plaintiff filed a suit claiming to re- 
deem the property on the ground that the docu- 
ment of 16th March was a mortgage transaction. 
The suit was dismissed. The plaintiff, thereupon, 
sued for specific performance of the satekhat. It 
was contended that the claim was ves judicata 
inasmuch as the plaintiff might have sued in the 
suit of 1911 for specific performance of the 
satekhat. The Court held that the suit was not 
barred as the two suits were mutually incon- 
sistent, and if the plaintiff failed in proving the 
mortgage, he still had a number of years within 
which be could have sued to get back the pro- 
perty on payment of the consideration mentioned 
in the satekhat. So, though the earlier suit was 
for redemption and though it was dismissed, the 
suit under the satekhat was not inconsistent 
jWith the decision in the mortgage suit. I, there- 
ifore, hold that the present suit is barred by res 
^ judicata in view of the decisions of the Nasik 
Court in Suit No. 425 of 1935 and of the High Court 
in First Appeal No. 278 of 1937. In view of this 
finding on this issue, it is not necessary to con- 
sider the other issues, 

[4] The appeal, therefore, fails and is dis- 
missed with costs. 

D. H, Appeal dismissed, 

A. I. R. (36) 19^9 Bombay 276 [C, N. 76.] 

Chagla C. J. and Gajendragadkar J. 

Abdullamiya Hamdumiya — Appellant v. 
Mahomedmiya Gidamhusein and others — 
Respondents. 

First Appeal No. 83 of 1944, Decided on 26tli July 
1948, from order of Joint Civil Judge (Senior Division), 
Ahmedabadi in Special Suit No. 34 of 1943. 

Civil P. C. (1908), O. 41, R. 22 (4) — Appeal abat- 
ing by reason of appellant’s death and his legal 
representatives not having been brought on record 
within limitation — Cross-objections of respondent 
cannot be heard. 

When the appeal has abated by reason of the death 
of the appellant and his legal representatives not having 
been brought on the record within limitation, the res- 
pondent has no right to have his cross-objections beard, 
even if be has brought the heirs of the deceased appel- 
lant on the record for the purpose of his cross-objection. 
In such a case O. 41, R. 22 (4) does not provide for the 
hearing of the cross-objections. [Para 3] 

Annotation: (’44-Com.) Civil P. C., O. 22 R. 3 N. 23; 
O. 41 R. 22 N. 8. 

N, C. Shah — for Respondents 2 and 3. 

Chagla G. J. — This appeal has abated as 
the appellant died and the legal representatives 
have not been brought on record within the time 
prescribed by the law of limitation. Mr. Shah’s 
clients have filed cross-objections to the appeal 


and Mr. Shah contends that although the appeal 
has abated, he has a right to have his cross-objec- 
tions heard since he has brought the heirs of 

the appellant on the record for the purpose 
of bis cross-objections. 

[2] Now, the provision with regard to the hear- 
ing of cross objections is to be found in o. 41 , 

R. 22, and in order to understand and appreciate 
the present position in law one must look ab the 
history of legislation as contained in this parti- 
cular rule. Under the old Code of 1882 , s. 561 
contained the corresponding provisions and under 
that section the language used was that any 
respondent may upon the hearing of the appeal 
not only support the decree on any of the grounds 
decided against him in the Court below, but 
take any cross-objection to the decree which he 
could have taken by way of appeal, Therefore, 
the position under the old law was that ib was 
only when an appeal was heard that the cross- 
objections could be also heard. The Code was 
amended in 1908 and the amendments made to 

S. 661 were two.fold. The expression “upon the 
hearing” was omitted and a new sub-clause was 
added which was sub-r. (4), which is in the 
following terms : 

*‘Where, in any case in which any respondent has 
under this rule filed a memorandum of objection the 
original appeal is withdrawn or is dismissed for default, 
the objection so filed may nevertheless be heard and 
determined after such notice to the other parties as the 
Court thinks fit.” 

[3] Therefore, under sub-r. ( 4 ) when an appeal 
is withdrawn or is dismissed, the cross-objec- 
tions may nevertheless be heard. Therefore, 
the original rigour of the law has been relaxed 
but it has been relaxed, only to this extent, 
viz. in the two cases laid down in aub-r, (4), 
(1) where the appeal is withdrawn, and (2) 
where the appeal is dismissed. It is significant 
to note that sub-r. ( 4 ) does not provide for a 
case of an abatement of an appeal. Therefore, 
it is clear that the Legislature did not intend 
that cross-objections should be beard when the 
appeal bad abated. Under the circumstances, as 
this case is not a case of a withdrawal of an 
appeal or a dismissal of an appeal, but is a case 
of an abatement of an appeal, Mr. Shah’s clients 
have no right to have their cross, objections beard.' 

[ 4 ] The result, therefore, will be that on the 
abatement of the appeal the cross-objections must 
stand dismissed. As regards the costa of the appeal, 
Mr. Shah’s clients would be entitled to have the 
costs out of the estate of the appellant. With 
regard to the costs of the cross* objections, there 
will be no order as to costs, 

R.G.D. Order accordingly* 
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ChAGLA 0. J. AND TENDOLKAB J. 

P. V. Bao and others — Appellants v. 
Khushaldas S. Advani — Bespondent. 

0. 0. J. Appeal No. 65 of 1948 (Miac. Appln. No. 59 
of 1948), Decided on 4th January 1949, from judgment 
of Bhagwati J., D/- 27th September 1948. 

•$<{ 3 ) Certiorari — Writ of — Can be issued only 
against inferior Court or against persons who are 
required to act judicially or quasi-judicially — It 
cannot be issued to correct executive or adminis- 
trative acts, even though illegal or ultra vires — 
Such acts may be challenged in Court of law — 
Tests to determine whether act is judicial 01 quasi- 
judicial laid down — Order of requisition of premises 
under Bombay Land Requisition Ordinance, 1947, 
is quasi-judicial act — Corrective writ of certiorari 
can be issued but only against Province of Bombay 
and not against individual officers — Bombay Land 
Requisition Ordinance (V [5] of 1947), S. 3. 

A writ of certiorari can only be issued against an 
inferior Court or against a person or persons who are 
required by law to act judicially or quasi judicially. It 
is a high prerogative writ and its purpose is to prevent 
a judicial or quasi-judiciaJ body from acting in excess 
of the jurisdiction conferred upon it by law or to see 
that in exercising its jurisdiction the body acta in con- 
formity with principles of natural justice. Such a writ 
can ne\er He to correct executive or administrative acts. 
An executive or an administrative act may be illegal or 
ultra vires and a subject may challenge it in a Court of 
law, but he cannot challenge it by a writ of certiorari. 
The very basis and foundation of the writ is that the 
act complained of must be a judicial or a quasi- judicial 
act. The right to obtain a writ of certiorari is a very 
important and valuable right that the subject enjoys. 
It is by means of this writ that the subject can compel 
the judicial or quasi-judicial body to act within the (our 
corners of its jurisdiction, and, the Court should not be 
chary of exercising its jurisdiction to issue writs of 
certiorari and prohibition and wherever the Legislature 
entrusts to any body of persons other than to the 
superior Courts tho power of imposing an obligation 
upon individuals, the Courts ought to exercise as widely 
as they can the power of controlling those bodies of 
persons if tho?e persona admittedly attempt to exercise 
powers beyond the powers given to them by Act of 
Parliament : (1882) 10 Q. B. D. 309, Ilel. on. [Para 2] 

The following are the tests for the determination of 
tho question, whether the order in question is judicial 
or quasi* judicial. In the first place, a duty must be cast 
by the Legislature upon the person or persons who is or 
ate empowered to act, to determine or decide some fact 
or facts. There must also be some lis or dispute result- 
mg from there being two aides to the question he has to 
decide. There must be a proposal and an opposition. It 
must be necessary that he should have to weigh the 
pros and cons before he can come to a conclusion. He 
would also have to consider facts and circumstances 
bearing upon the subject. In other words, the duty oast 
must not only be to determine and decide a question, 

r w f ^ determine or decide 

that fact judicially. If the determination or decision of 

the authonty results in binding the subject so as to 

affeot his right or impose a liability upon him, and H 

the exercise of the power by the authority is made 
dependent by the Legislature upon a contingency or a 
condition, which condition or contingency is an objeo- 
tive fact to be established and not left to the opinion of 
the authority, then, the Court would come to the con- 
clusion that there Is a duty upon the authority not 


only to decide and determine but to decide and deter- 
mine judicially. [Para 5] 

A true judicial decision presupposes an existing dis- 
pute between two or more parties and that involves four 
requisites : (1) The presentation (not necessarily orally) 
of their case by the parties to the dispute; (2) if the dis- 
pute between them is a question of fact, the ascertain- 
ment of the fact by means of evidence adduced by the 
parties to the dispute and often with the assistance of 
argument by or on behalf of the parties on the evidence; 
(3) if tho dispute between them is a question of Jaw, the 
submission of legal argument by the parties; and (4) a 
decision which disposes of the whole matter by a find- 
ing upon the facts in dispute and an application of the 
law of the land to the facts so found, including, v/here 
required, a ruling upon any disputed question oi law. A 
quasi-judicial decision involves requisites (1) and (2), 
does not necessarily involve (3) and never involves (4): 
(1937) 2 K. B. 309, Rel. mi. [Para 6] 

(Per Tendolkar J . — If the power to do an act impos- 
ing liability or affecting a right of any person is subject 
to a condition precedent which requires determination, 
as opposed to a condition which is capable of physical 
demonstration, the power to do that act must be judi- 
cially exercised, unless the statute conferring the power 
indicates a contrary intention. In determining whether 
there is a contrary intention the provisions of the 
statute have got to be carefully scrutinised. Where the 
power to do an act is not subject to a condition prece- 
dent, in order to constitute a judicial or quasi-judicial 
act there must bo (1) the authority to impose a liability 
or aSect the right of any person, (2) the existence of a 
contest or lis as exemplified by a proposal and an oppo- 
sition, and (3) a duty to decide judicially upon con- 
sideration of facts and circumstances. The second of 
these conditions has sometimes been loosely expressed 
by saying that there must be two parties. The word 
“parties*' is here used as meaning “sides*’ and not 
necessarily “juristic persons.*') [Para 31] 

It is open to the Legislature to have empowered the 
Government to affect the rights of the subject and to 
impose a liability upon him by a mere executive act of 
Government arrived at purely by subjective reasoning 
on the part of Government. [Para 5] 

Where Legislature does not think fit to do so, but 
limits the power of the Government and makes it 
exercisable only upon tho happening of a particular 
contingency, as in S. 3, Bombay Land Requisition 
Ordinance, V [5] of 1947, and that contingency is the 
existence of a public purpose {see point (b) ), it clearly 
indicates an intention on the part of the Legislature 
not to subject the rights of citizens to executive orders 
to be issued by Government. In such a case the Legis- 
lature intends the Government to act within its limited 
jurisdiction, that jurisdiction being conditioned by land 
being required for a public purpose, and the Legislature 
equally intends that if the Government acts in excess of 
its jurisdiction, its action can be controlled and cor- 
rected by a writ of certiorari. There can be no doubt 
that there is a (is or dispute which the Provincial 
Government has to decide, the dispute being whether 
the subject should be deprived of his property or not. 
There are also two sides to the dispute. There is a 
proposal and opposition and there are pros and cons 
to be considered. The two sides are : The interest of 
the State which requires the property for a public 
purpose, and the rights of subject who is being deprived 
of his property. Requisites (1) and (2) noted above 
would be present in the decision to be arrived at by 
Government before they requisition any land under 
S. 3, There would be the ease of the State and the 
case of the subject to be presented and beard by Gov- 
ernment, and as the question to be determined would 
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be both a question of fact and a question of law, the 
(iovernruent would have to consider both evidence and 
the legal aspect of the matter, because public purpose 
IS a mixed question of law and fact. [Paras 6 & 6] 
The Government can be constituted a Judge In its 
own cause. The role that the Government or the 
epoutive officer has got to play under these circum- 
stances IS a judicial role and as such the Government 
or the executive officer is different from the State 
whose rights It has to consider as against the rights of 
the subject : A. I. R. (34) 1947 Bom. 153, Explained. 

4 , , . [Paras 5 and 34] 

Besides the fact that a condition precedent is laid 

down m S. 3 which has to be satisfied before the 

authority can exercise its power and the existence of 

that condition precedent is left not to the opinion of 

Government but has to be established as a fact, there 

IS a furlher clear indication by the Legislature that 

there IS a duty cast upon the Provincial Government 

Jcrr?! hv judicially by the power con- 

ferred by it under .S. 10 to obtain information from the 

peison whose land is to be requisitioned. This section 

must be read as having a compelling force and also ns 

being a power coupled with a duty. Kection 10 must be 

read along with b. 3 and when under S. 3 '‘public 

in determined by Government and when 
under b. 10 that information may be obtained for the 
purposes of the Ordinance, it is open to the Court to 
come to the conclusion that there is a duty upon the 
Government to decide and a right given to the subject 
to have a decision and a decision which is a judicial 
decision arrived at after considering proper materials 
and evidence as provided by S. 10. [Para 51 

[Vev Chagla C. J. — If there was any doubt as to 
whether a,n act to be done by a competent authority 
was a inmisterial act or a judicial or ^Masi judicial 
act, Court would always give the benefit of the doubt 
to the subject because it would assume that if the 
Legislature confers power upon an authority to afiect 
rights or impose liability upon subjects, the Legislature 
would not ordinarily confer such power without makioR 
the power exercisable judicially or gunsi- judicially. It 
would not assume that the Legislature would permit 
the rights of subjects to be affected and liability being 
imposed upon them without giving an opportunity to 
the subjectto be heard in supportof his own rights. It 
would therefore require a clear indication on the part 
of the Legislature that it not only conferred a power 
upon a competent authority to affect the rights of 
others and impose liability upon them, but also that 
the power it gave was eo wide that it could be exer- 
cised without the duty of any judicial or quasi judicial 
determination : Ejiglish and Indian Case law relied.'\ 

[Para 5J 

A writ of certiorari can only be directed against the 
authority which has to perform judicial functions and 
upon which is cast a duty to act judicially and not to 
act in excess of its jurisdiction. Now, under S. 3 of the 
Ordinance, it is the Provincial Government which is 
empowered by order in writing to requisition any land. 

^ Where the requisition order makes it clear that it is 
issued by the order of the Governor of Bombay as every 
act of the Provincial Government has to be under 
S. 59, Government of India Act, if the writ of certio- 
rari can lie at all, it can only be against the Province 
of Bombay. The position with regard to writ of prohi- 
bition stands on the same footing as the writ of 
c^^^iorari. [Paras 8, 9 and 45] 

I hue, an order of requisition issued by the Province 
of Bombay under Bombay Land Requisition Ordinance 
is a 3 «asi-judicial act which can be subjected to the 
corrective writ of certiorari. But the writ can be issued 
only against the Province of Bombay*. 

[Paras 7, 8, 36 and 45] 
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(b) Bombay Land Requisition Ordinance fV [51 
of 1947), S, 3 — It is for Provincial Government to 
decide necessity or expediency of requisition — 
But requisition must be for public purpose Gov- 

ernment must decide objectively that land is re- 
quired for public purpose. 

By S. 3 the Legislature has left it to the Provincial 
Government to decide whether it is necessary or ex- 
pedient to requisition any land. The opinion of the 
Government on this question is conclusive. But it is 
not enough that the Government should be of the 
opinion that it is necessary or expedient to requisition 
any land. It can only exercise its powers to requisition 
provided the land is being requisitioned for any public 
purpose. What is a public purpose is not left to the 
pinion of the Government. It is an objective fact which 
has to be determined by Government before it can 
exercise its power. The very exercise of the power is 
tnado conditioDal upon tho laud* being acQuired fof a 
public purpose. The Legislature has thus provided an 
important safeguard in favour of the subject and a 
powerful check on the power of Government. [Para 4] 

The expression "to do so" following upon "in the 
opinion of the Provincial Government it is necessary 
or expedient" means to act in the manner following, 
and the act which is referred to is the act of requisi- 
tioning. "Por any public purpose" does not describe 
the nature or character of the act, but describes the 
purposes for which the act is to be performed, and 
therefore "to do so" only refers to the act of requisi- 
tioning and not the purpose for which the land is to be 
requisitioned. Therefore an order of requisition cannot 
bo passed by Government by merely going through a 
mental process as to whether it is necessary or expe- 
dient to requisition any particular land. Nor is it left 
to Government merely to form an opinion in such a 
manner and on such materials as they think proper. 

It is incumbent upon Government to decide objectively 
that the land is required for a public purpose, The 
element of determination and decision indisputably 
enters in the order of requisition to be made under 
S. 3. SeotioD 3 also circumscribes the jurisdiction of 
Government to make an order under that section. The 
limits of Government's jurisdiction are that it is only 
when land is required for a public purpose that 
Government is entitled to exercise its power to requisi- 
tion land. [See observations of Cbagla G. J, in pt. (i).] 

[Para 4] 

(c) Specific Relief Act (1877), S. 45 — Applicabi- 
lity — Doing or forbearing of any specific Act must 
be incumbent on person in his public character — 
There is no indication in Bombay Land Requisition 
Ordinance, 1947 of any such provision compelling 
officer to do or forbear from doing any specific act 
— Order under S. 45 cannot therefore be issued 
against public officer issuing requisition order by 
order of Governor — Bombay Land Requisition 
Ordinance {V [5] of 1947), S. 3. 

Au order under S. 45 can only be made provided 
the doing or forbearing of any speoiffo act is clearly 
incumbent on the person in bis public character to do 
or to forbear. There is no indication whatever in the 
Bombay Land Requisition Ordinance of any provision 
which compels a public officer to do or forbear from 
doing any speciffo act. An order under S. 45 against 
the public officer (Secretary to the Government) issuing 
a requisition order, by order of the Governor of the 
Province is therefore unsustainable. [Para 9] 

(d) Act of State — Distinction between act of 
State and act oi sovereign authority pointed out — 
Requisition order under Bombay Land Requisition 
Ordinance, 1947, is not act of State — Bombay Land 
Requisition Ordinance (V [5] of 1947), S. 3. 
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An act of St&te is different fundamentally from an 
act of a Sovereign authority. An act of State operates 
extra-territorially. Its legal title is not any municipal 
law but the overriding sovereignty of the State. It does 
not deal with the subjects of the State but deals with 
aliens or foreigners who cannot seek the protection of 
the municipal law. It is difficult to conceive of an act 
of State as between a sovereign and his subjects. If 
Government justifies its act under colour of title and 
that title arises from a municipal law, that aot can 
never be an act of State, Its legality and validity must 
be tested by the municipal law and in municipal 
Courts. [Para 11] 

Where the Province of Bombay justifies its requisi- 
tion order under the Bombay Bequisition Ordinance, 
which is a municipal law, it cannot claim as a sovereign 
authority to be exempt from a municipal Court and 
cannot claim immunity from having to justify its acts 
In a municipal Court : 1931 A. C. 662; 7 M. I. A. 476 
(P.C ); 12 Beng, L. R. 120 (P.C.); 6 Bom. L. R. 131 
and 5 Mad. 273, Ed. on, [Para 11] 

»i'(e) Government of India Act (1935), S. 306 — 
Scope — It gives immunity to Governor trom being 
sued, and not to Provincial Government — Immu- 
nity of Governor continues, even after he relin- 
quishes office. 

Under S. 306, no proceedings whatever shall lie and 
no process whatsover be issued from any Court in 
India against the Governor of a Province, whether in 
a personal capacity or otherwise. The same immunity 
is not given to the Provincial Government. After the 
Independence Act, the Provincial Governor means 
under the constitution the Governor and hie Ministers. 
Under the Independence Aot the Governor has become 
a constitutional Governor and all his acts must now be 
taken with the aid and advice of his Ministers. It is a 
mistake to read S. 306 as giving an immunity not only 
to the Governor but to the Provincial Government also. 
These are two diflerent concepts, and the immunity to 
the Governor is not an absolute immunity but it is a 
personal immunity although it extends both to his 
private and public acts, and is continued even after he 
ceases to hold the position as the Governor. This itself 
clearly ebows the distinction between the Governor as 
such and the Provincial Government. [Para 12] 

The proviso to 306 is not a proviso in the ordinary 
sense of the term. It is enacted only for greater caution 
and it is a warning given to Courts not to restrict the 
right of the subject to sue the Provincial Government 
by reason of any immunity given to the Governor by 
S. 308, sub-s. (1) : A I.U. (17) 1930 Mad. 896; A. I. R. 
(26) 1939 Mad 940; A. I. R. (34) 1947 Mad. 443 and 
A.I.R. (32) 1946 Bora. 419, Dissent. [Paras 16 and 48] 
Per Tendolka/f J, — “Personal capacity” means 
private capacity as an individual, and “otherwise” 
means public capacity but again as an individual. 

« [Para 46] 

(t) Government of India Act (1935), S. 176 _ 

Scope — Writ of certiorari can be issued against 
Provincial Government, 

Section 176 does not speak of suits at all. It merely 
speaks of the Provincial Government suing or being 
sueJ, and U would be wholly wrong to construe the 
expression sue or be sued” in a narrow technical 
senso as referring only to those proceedings in a Court 
oflaw which can be initiated by the filing of a plaint. 

context can only mean to claim a 
civil right in a Court of law by any legal procedure by 
which that olvil right can be established. A writ of 
cerhorari can only bo obtained by means of petition 
and not by means of filing a plaint. But what the peti- 
tloner does is to claim his civil right by means of this 
particular procedure which is. the only procedure open 
■to him in order to obtain the writ of certiorari. Such a 


writ can be issued against the Provinoial Government ; 
7 Bom. L. R. 138 and (1862) 31 Beav. 586, Eel. on. 

[Para 12] 

(g) Government of India Act (1935), S. 223— 
Apart from S. 306, High Court has under S. 223 
jurisdiction to issue writ of certiorari against Pro- 
vince-Certiorari. [Para 14] 

Annotation : (’46-Man.) Government of India Act. 
S. 223, N. 1. 


(h) General Clauses Act (1897, as amended by 
India Adaptation of Existing Indian Laws Order, 
1947), S. 3 (43a) —Expression “Governor” used as 
equivalent to “Provincial Government” does not 
refer to Governor in his personal or individual 
capacity but to the Constitutional Governor who is 
the head of the Provincial executive and in whose 
name all the executive authority of the Province is 
exercised— Exemption under S. 306, Government of 
India Act, does not apply to Governor in the sense 
in which this expression is used in General Clauses 
Act —Government of India Act (1935), S. 306. 

[Parag 15 and 49] 
Annotation ; (’46-MaD.) General Clauses Aot, S 3, 
N. 22. 


(i) Bombay Land Requisition Ordinance (V [5] 
of 1947), S. 3 — Requisition must be for public pur- 
pose — Requisition for housing refugees is public 
purpose — But depriving one refugee to house 
another is not public purpose — Requisition would 
be without jurisdiction. 

If Government requisitions land for a purpose which 
is not a public purpose it would be acting in excess of 
its jurisdiction, [Para 17] 

Ihe purpose for which land has to be requisitioned 
must involve some benefit to the community aga whole. 
But there may be cases where securing a house for an 
individual may itself confer a benefit upon the com- 
munity. Each case, therefore, must be determined upon 
its own facts and oircumstances. [Para 17] 

Housing of refugees may certainly be a public pur- 
pose. But where the Government chooses one refugee 
and deprives another refugee of the premises, without 
any ostensible cause, it would not by itself constitute 
public purpose for which land can b.e requisitioned. 

[Para 17] 

[Ckdgld C. J . — It should be noted that tbe Govern- 
ment have subsequently taken to themselves wider 
powers under a subsequent legislation that has been 
passed with regard to requisition of land. Now, it is no 
longer necessary that the land should be requisitioned 
for a public purpose. It can be requisitioned for any 
purpose. This means that before Government can re- 
quisition land they have no longer to determine as an 
objective fact the purpose for which land has got to be 
requisitioned. Not only the necessity and expediency ig 
left to their discretion, but it eeems even the purpose 
for which land is to be requisitioned.) [Para 7] 

(j) Bombay Land Requisition Ordinance (V 151 

of 1947), S. 11 (2)-Validity of order under S. 3 does 
not depend upon service of order upon all persons 
affected by that order—Utmost that can be said is 
that order is not effective against person unless it is 
served upon him — But person served cannot say 
that it is not valid and not enforceable against him 
because others are not served. [Para 18] 

(k) Civil P. C. (1908), S. 35 - Appellate Court 

rarely interferes with discretion of lower Court in 
awarding costs. igj 

Annotation ; ( 44-Cora.) Civil p. C., S. 35, N. 29. 

P- Acting Advocate-General and G. N, 

Joshi — for Appellants. 

P- J- Koliah and N. A. 
Edlklixwcila — for Respondent. 
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Chagla C. J. — This is an appeal from a conformity with principles of natural justice.r 
judgment of Bhagwati J. by which he ordered a Such a writ can never lie to correct executive or 


writ of certiorari to issue against respondent 1, 
who is the Assistant Secretary to the Govern- 
ment of Bombay, Health and Local Government 
Department, the Province of Bombay, respon- 
dent 2, and Mr. Vartak, a Minister of the Gov- 
ernment of Bombay, formerly in charge of the 
Health and Local Government Department, res- 
pondent 3, The material facts which led up to 
the order made by Bhagwati J. may be briefly 
stated. One Abdul Hamid Ismail was, prior to 
29th January 1948, the tenant of the first floor 
of a building known as “Paradise** at Warden 
Road, Bombay, the landlord of which was one 
Dr. M. V. Vakil. On 29th January 1948, Ismail 
assigned his tenancy to the petitioner and two 
others, the son and brother's daughter’s son of 
the petitioner. All the three assignees were re- 
fugees from Sind. On 4th February 1948, the 
petitioner went into possession of the flat. On 
26th February 1948, the Government of Bombay 
issued an order requisitioning the flat. The order 
was issued under s. 3 of the Bombay Land 
Requisitioning Ordinance, v [6] of 1947, which 
had come into force on 4th December 1947. The 
order purported to be issued by order of the 
Governor of Bombay and was signed by P, V. 
Rao as Secretary to the Government of Bombay, 
Health and Local Government Department. On 
the same day Mr. Rao, wrote to Dr. Vakil inform- 
ing him that Government had allotted the pre- 
mises to Mrs. C. Dayaram. Mrs. 0. Dayaram is 
also a refugee from Sind. On 27tb February 1948, 
the Government of Bombay, in exercise of the 
powers conferred upon them by S, 9 of the 
Ordinance, authorised Mr. A. J. Lalvani, an 
Inspector of the Health and Local Government 
Department, to take possession of the premises. On 
4th March 1948, the petitioner filed a petition 
for a writ of certiorari and an order under 
8. 45, Specific Relief Act, 1877. On that petition 
an interim injunction was granted restraining 
the Government from obtaining possession of 
the flat. Originally the petition was directed 
only against respondent 1, but by a subsequent 
amendment the Province of Bombay and Mr. 
Vartak were brought on the record of the peti- 
tion and an order was sought against them also. 
It is on this petition that Bhagwati J. made the 
order from which this appeal is preferred. 

[2] A writ of certiorari can only be issued 
against an inferior Court or against a person or 
persons who are required by law to act judicially 
or gr^asi-judicially. It is a high prerogative writ 
and its purpose is to prevent a judicial or quasi- 
judicial body from acting in excess of the juris- 
diction conferred upon it by law or to see that 
in exercising its jurisdiction the body acts in 


administrative acts. An executive or an adminis- 
trative act may be illegal or ultra vires and a 
subject may challenge it in a Court of law, but 
he cannot challenge it by a writ of certiorari. 
The very basis and foundation of the writ is that 
the act complained of must be a judicial or a 
quasi judicial act. 4Dhe right to obtain a writ of 
certiorari is a very important and valuable right 
that the subject enjoys. It is by means of this 
writ that the subject can compel the judicial or 
gMUsi-judicial body to act within the four corners 
of its jurisdiction, and, as has been said by Lord 
Justice Brett in The Queen v. Local Govern- 
ment Board, (1882) lOQ.B. D. 309: (62 Ij, J M. O. 
4), the Court should not be chary of exercising 
its jurisdiction to issue writs of certiorari and 
prohibition and that 

“wherever the legislature entrusts to any body of per- 
sons other than to the superior Courts the power of 
imposing an obligation upon individuals, the Courts 
ought to exercise as widely as they can the power of 
controlling those bodies of persons if those persona 
admittedly attempt to exercise powers beyond the 
powers given to them by Act of Parliament,'* 

[3] Therefore, what we have to consider is 
whether the order passed by Government on 
26th February 1948, requisitioning the premises 
which were in possession of the petitioner was a 
judicial or gwasi-judicial order. In order to 
determine the nature of the power conferred 
upon Government by the Ordinance, it is neces- 
sary to consider its nature, scope and effect, and 
in order to do so we -must consider the scheme 
of the Ordinance which confers those powers. 
The Ordinance is entitled “ An Ordinance pro- 
vided for the requisition of land, for the con- 
tmuance of requisition of land and for certain 
other purposes. Section 3 empowers the Provin- 
cial Government to requisition any land for 
any public purpose if in its opinion it is neces- 
sary or expedient to do so, **Land ** is defined as 
including benefits to arise out of land and pre- 
mises and all things attached to the earth or 
permanently fastened to the premises or things 
attached to the earth. It is not disputed that 
under this section the Government would have 
the power to requisition the premises in question. 
Section 4 deals with vacant premises. What are 
vacant premises is defined and an obligation is 
cast upon the landlord to give intimation if any 
premises become vacant, and a landlord is pre- 
cluded from letting vacant premises without the 
permission of Government before giving such inti- 
mation and for a period of one month from the 
date on which such intimation is given. Sub- 
section ( 4 ) empowers the Government to tequisi- 
tion vacant premises. Section 6 provides for the 
payment of compensation in respect of premises 
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requisitioned after an inquiry hae been held. Government to decide objectively that the land 


Section 9 confers power upon Government to 
take possession of requisitioned premises. Sec- 
tion 10 empowers the Government, with a view 
to carry out the purposes of the Ordinance, to 
require by order any person to furnish to such 
authority as may be specified in that order such 
information in his possession as may be relevant 
or material. Section 11 deals with publication 
and service of orders. 

[4] Going back to S. 3, with which we are con- 
cerned, the Legislature has left it to the Provin- 
cial Government to decide whether it is necessary 
or expedient to requisition any land. The opinion 
of the Government on this question is conclu- 
sive. But it is not enough that the Government 
should be of the opinion that it is necessary or 
expedient to requisition any land. It can only 
exercise its power to requisition provided the 
land is being requisitioned for any public pur- 
pose. What is a public purpose is not left to the 
opinion of the Government. It is an objective 
fact which has to be determined by Government 
before it can exercise its power. The very exer- 
cise of the power is made conditional upon the 
land being acquired for a public purpose. It 
was attempted to be argued that whether the pur- 
pose for which the Government wants to requisi- 
tion land is a public purpose or not was also 
left to the opinion of the Government and it was 
suggested that the expression “to do so” follow- 
ing upon “in the opinion of the Provincial 
Government it is necessary or expedient” cover- 
ed not only the requisitioning of land, but also 
for any public purpose. In my opinion, that is 
not a proper construction of the expression “ to 
do so.” “To do so” means to act in the manner 
following, and the act which is referred to is 
the act of requisitioning. “For any public pur- 
pose” does not describe the nature or character of 
the act, but describes the purposes for which 
the^act is to be performed, and therefore "to do 
ao only refers to the act of requisitioning and 
not the purpose for which the land is to be 
requisitioned. It will, therefore, be seen that the 
Legislature has provided an important safe- 
guard in favour of the subject and a powerful 
check on the power of Government by provid- 
ing that Government can only exercise its dis- 
cretion to requisition land provided in the first 
instance it comes to a decision that the land to 
be requisitioned is required for a public purpose. 
Therefore an order of requisition cannot be 
passed by Government merely going through a 
mental process as to whether it is necessary 
or expedient to requisition any particular land. 
Nor is it left to Government merely to form an 
opinion in such a manner and on such materials 
as they think proper. It is incumbent upon 


is required for a public purpose. The element 
of determination and decision indisputably enters 
in the order of requisition to be made under 
S. 3. Section 3 also circumscribes the jurisdic- 
tion of Government to make an order under 
that section, and the limits of Government's 
jurisdiction are that it is only when land is re- 
quired for a public purpose that Government is 
entitled to exercise its power to requisition land. 

[5] Various authorities and many learned 
Judges have attempted to draw the line which 
demarcates an executive order from a judicial or 
guasi-judicial order. I shall presently deal with 
some of the authorities, but before I do so I 
would like to state what in my opinion is the 
true definition of a judicial or g?4asj-judicial act 
as a result of a review of the authorities that 
were cited at the Bar. In the first place, a duty 
must be east by the Legislature upon the person 
or persons who is empowered to act to deter- 
mine or decide some fact or facts. There must 

$ 

also be some Us or dispute resulting from there' 
being two sides to the question ha has to decide.} 
There must be a proposal and an opposition. It! 
must be necessary that he should have to weigh' 
the pros and cons before he can come to a con-* 
elusion. lie would also have to consider facts 
and circumstances bearing upon the subject. In 
other words, the duty cast must not only be to 
determine and decide a question, but there must 
also be a duty to determine or decide that fact 
judicially. If the determination or decision of 
the authority results in binding the subject so as 
to afl'eet his right or impose a liability upon him, 
and if the exercise of the power by the authority 
is made dependent by the Legislature upon a 
contingency or a condition, which condition or 
contingency is an objective fact to be established 
and not left to the opinion of the authority, then, 
in my opinion, the Court would come to the con- 
clusion that there is a duty upon the authority 
not only to decide and determine but to decide 
and determine judicially. In the case before us 
it was open to the Legislature to have empower- 
ed the Government to affect the rights of the 
subject and to impose a liability upon him by a 
mere executive act of Government arrived at 
purely by subjective reasoning on the part of 
Government. The Legislature did not think fit 
to do so. It limited the power of Government 
and made it exercisable only upon the happening 
of a particular contingency, and that contingency 
was the existence of a public purpose. This, to 
my mind, clearly indicates an intention on the 
part of the Legislature not to subject the rights 
of citizens to executive orders to be issued by 
.Government, The Legislature intended that 
Government could only act within its limited! 
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janadiction, that jurisdiction being conditioned exercise its power, and the existence of that con. 

by land being required for a public purpose, and dition precedent is left not to the opinion of 

^e Legislature equally intended that if the Government but has to be established as a fact. 

Government acted in excess of its jurisdiction, It is also significant to note that there is a fur. 

its action could be controlled and corrected by a ther clear indication by the Legislature that 

writ of certiorari. There can be no doubt that there is a duty cast upon the Provincial Govern- 

there is a Us or dispute which the Provincial ment to act judicially or ^T^asz-judicially by the 

Government has to decide, the dispute being power conferred by it under 8 . 10 to obtain in- 

whether the subject should be deprived of his formation from the person whose land is to be 

property or not, There are also two sides to the requisitioned. It may be suggested that this is 
dispute. There is a proposal and opposition and merely an enabling section and casts no duty 

there are pros and cons to be considered. The upon the Government or confers no right upon 

two sides are : The interest of the State which the subject. But in my opinion, this section must 

requires the property for a public purpose, and be read as having a compelling force and also 

the rights of the subject who is being deprived as being a power coupled with the duty. We 

of his property. It may be said that the Govern, must read s. 10 along with S. 3 , and when we 

ment cannot be constituted a Judge in its own find that in S. 3 public purpose is to be deter- 

cause because Government would be asked to mined by Government and when we find in 

adjudicate between itself and the subject, and S. 10 that information may be obtained for the 

what a dispute and an adjudication requires is purposes of the Ordinance, I think it is open to 

two parties and an adjudicator different from the Court to come to the conclusion that there 

and independent of the two parties. In my opi- is a duty upon the Government to decide and a 

nion, there is no reason why the Provincial right given to the subject to have a decision and 

Government or an executive officer cannot be a decision which is a judicial decision arrived at 

constituted a Judge to decide questions arising after considering proper materials and evidence 

between the State and the subject. The role that as provided by B. 10 . 

the Government or the executive officer has gob 

to play under these circumstances is a judicial Turning to the authorities, we have the 

role and as such the Government or the execu- classical definition of Atkin L. J. in Rex v. Elcc^ 
tive officer is different from the State whose ^ricity Commissioners : London Electricity 
rights it has to consider as against the rights of Joint Committee Co. (1920), Ex parte, (1924) 
the subject. I should further add that if there ^ at p. (205) : (93 li, J. K, B. 390) . 

was any doubt as to whether an act to be done Wherever any body of persona have any legal autho- 

by a competent authority was a ministerial act Tn 

or a judicial or g^^tzs^-judicial act, I would always excess of the legal authority, they are subject to the 
give the benefit of the doubt to the subject be- controlling jurisdiction of the King's Bench Division 
cause I would assume that if the Legislature exercised in these writs. 

confers power upon an authority to affect rights The difficulty of course that always arises ia 
or impose liability upon subjects, the Legislature to decide in which cases there is a duty caet 
would not ordinarily confer such power without upon a body of persons to act judicially. That 
making the power exercisable judicially or quasi- duty exists when the determination to be arrived 
judicially. I would not assume that the Legis- at by the body is a judicial or (/wasf-judicial de- 
lature would permit the rights of subjects to be termination, and May C. J. in The Queen v. 
affected and liability being imposed upon them Corporation of Dublin, (1878) L. R. 2 ir, 371 at 
without giving an opportunity to the subject to p, 370 ^ defines a judicial act as an act done by 
be heard in support of his own rights. I would competent authority upon consideration of facts 
therefore require a clear indication on the part and circumstances and imposing liability or 
of the Legislature that it not only conferred a affecting the rights of others. This definition was 
power upon a competent authority to affect the described as one of the best definitions by Lord 
rights of others and impose liability upon them, Atkinson in Frome United Breweries Co. v. 
but also that the power it gave was so wide that Bath Justices, (1926) A. O. 686 at p. 602 : (95 L. 
it could be exercised without the duty of any K. B. 730). There is another Irish Judge whose 
judicial or gt^asi-judicial determination. In the dictum is also both weighty and appropriate, 
case before us, far from there being any such and that is Palles C. B., and the dictum appears 
indication on the part of the Legislature, I find jn Seg. (Wexford County Council) v. Local 
that the intention of the Legislature is clear Government Board, (1902) 2 Ir. 349 (p. 373); 
from the fact to which I have already referred, always thought that to erect a tribunal Into 

viz., that a condition precedent is laid down ^ ‘Court’ or ‘jurisdiction,’ so as to make its determina- 
which has to be satisfied before the authority can tions judicial, the essential element is that it sho 
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have power, by its determination within jorisdiotion, 
to impose liability or affect rights. By this I mean that 
the liability is imposed, or the rights affected by the 
determination only and not by the fact determined, 
and so that the liability will exist, or the right will be 
affected, although the determination be wrong in law 
or in fact. It is otherwise of a ministerial power. If the 
existence of such a power depend upon a contingency, 
although it may be necessary for the officer to deter- 
mine whether the contingency has happend, in order 
to know whether he shall exercise tbe power, his deter- 
mination does not bind. The happening of the contin- 
gency may be questioned in an action brought to try 
the legality of the act done under the alleged exercise 
of the power. But where the determination binds, 
although it is based on an erroneous view of facts or 
law, then the power authorising it is judicial.’* 

In this case the determination of the Provincial 
Government binds the subject because it is left 
to the opinion of the Government whether it is 


expedient or necessary to requisition any land 
and that determination is made dependent upon 
tbe happening of a contingency, viz., the exis- 
tence of a public purpose, Moulton L J. in 
Bex V. Wood-house, (1906) 2 k. b. 501 at p, 635: 

(75 L. J, K. B. 745), expresses the opinion that 
there must be the exercise of some right or duty 
to decide in order to provide scope for the writ 
of certiorari at Common law. Scrutton L, J. 
\xi Bex. V. London County Council'. Enter* 
tainments Protection Association, Ex parte, 

(l93l) 2 K, B. 215: (lOO B. J. K, B, 760), considers 
the meaning of the Court to which a writ oi 
certiorari can be issused (p. 233); 

'Tt is not necessary that it should be a Court in the 
sense in which this Court is a Court; it is enough if it 
is exercising, after hearing evidence, judicial functions 
in the sense that it has to decide on evidence between 
a proposal and an opposition; and it is not necessary 
to be strictly a Court; if it ia a tribunal which has to 
decide rights after hearing evidence and opposition, it 
IS amenable to the writ of certiorari.** 

The Advocate General has relied on a decision 
reported in Cooper v. Wilson, (1937) 2 K. b. 309 : 
0937-2 ALB E. E. 726). Tbe question that the 
Court was considering was whether the Watch 
Committee had acted properly in dismissing a 
sergeant in the Liverpool Police Force. He wae 
dismissed by the Chief Constable. He appealed 
from the decision of the Chief Constable to the 
Watch Committee and the Watch Committee 
diemiesed the appeal. Now in his judgment Scott 
Li. was not considering the distinction between 
a lUdicial or quasi judicial act and a ministerial 
act. but what he was considering was the distinc- 

act “ ?2^asz.judicial 

act, and this distinction was necessary to consider 

because what the learned Lord Justice had to 

decide was whether the procedure followed by the 

Watch Committee was a proper procedure, or 

tbe Report 

0 the Ministers Powers Committee as definition 
of the words judicial” and ‘Vast-judioial" 
According to this report a trae judicial decision 


presupposes an existing dispute between two or 
more parties, and that involves four requisites; 
(1) The presentation (not necessarily orally) of 
their case by the parties to the dispute: (2) if the| 
dispute between them is a question of fact, the 
ascertainment of the fact by means of evidence 
adduced by the parties to the dispute and often 
with the assistance of argument by or on behalf' 
of the parties on the evidence; (3) if the dispute! 
between them is a question of law, the submis- 
sion of legal argument by the parties; and ( 4 ) a 
decision which disposes of the whole matter by 
a finding upon the facts in dispute and an appli. 
cation of the law of the land to the facts so 
found, including, where required, a ruling upon 
any disputed question of law. A r/wasj. judicial 
decision involves requisites (l) and ( 2 ), does not 
necessarily involve (3), and never involves ( 4 ). 

I do not see how requisites (l) and (2) would not 
be present in the decision to be arrived at by 
Government before they requisition any land 
under s. 3. There would be the case of the State 
and the case of the subject to be presented and 
heard by Government, and as the question to be 
determined would be both a question of fact and 
a question of law, the Government would have 
to consider both evidence and the legal aspect 
of the matter, because public purpose is a mixed 
question of law and fact. (See the decision of the 
Privy Council in Hamabai Framji Petit v. 
Secretary of State for India, and Moosa Hajee 
Hassan v. Secretary of State for India, 39 
Bom. -279 : (a.i.r, ( 1 ) 1944 p, c, 20), where they 
adopted the definition of Batchelor J., viz., an 
object or aim, in which the general interest of 
the community, as opposed to the particular 

interest of individuals, is directly and vitally 
concerned.) 

[7] The Advocate-General has relied on a 
^cision of Kania J., as he then w’as, reported in 
Kaikhushru Sorabji v. Commissioner of Police 
Bombay, 48 Bom. L. r. 717 : (a. i r. (34) 1947 
Bom. 163). The order that the learned Judge was 
considering was an order made under R. 17 (i) 
(a)> (ii) (a). Defence of India Rules. That rule 
provided that the Director-General of Posts and 
Telegraph, or any person authorised by him 
may by an order direct that any subscriber’s 
telephone connection to any exchange shall be 
cut off for such period as may be specified. With 
respect to the learned Judge, it is clear that this 
rule did not require any authority to determine 
any fact before the order could be made and 
therefore clearly, as the learned Judge held, the 

order was not a gwas^- judicial order. But reliance 

IS placed on the following observations in the 
judgment of Kania J. (p. 720 ) : 

unless the authority invested 
with the power to pass an order had to aot judioially. 
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e.f to weigh a Question from two sides and decide on 
the matter, no question of $wasi-judicial act can arise. 
The two sides cannot include himself as he is the 
deciding authority.” 

It is urged that in this case also the Province 
of Bombay is the deciding authority and there- 
fore it cannot be considered, as the side in opposi- 
tion to the subject. But, as I have already 
pointed out, the conflict is between the subject 
and the State and there is no reason why 
Government or a Government oflBcial cannot be 
constituted a g?msi-judicial tribunal to deter- 
mine that conflict. The learned Judge makes 
the position more clear in the subsequent part 
of his judgment. This is what he says (p, 720): 

“In the present case, in my opinion, the act of the 
respondent in making the order is not gz^asi- judicial. ‘ 
He has not to consider a proposition and opposition. 
He baa not to weigh different facts and/or law and 
decide whether the order should be made or not.” 

Therefore, what is really required is that there 
should be a proposition and opposition and also 
that the deciding authority should have to weigh 
facts and law. In the case before us, there is 
definitely a proposition and an opposition and 
the Government has to weigh facts and law 
before coming to the conclusion that the land 
should be requisitioned. Reliance is also placed 
on the case of Franklin v. Minister of Town 
and Country Planning, (1947) 176 L. T. 312 , 
By S. 1, New Towns Act, 1946, the Minister of 
Town and Country Planning was empowered to 
make an order designating an area as the site 
of a proposed new town, if he was satisfied that 
it was expedient to do so. By para. 3 of sch. 1 
of the Act, if any objection was duly made to 
the proposed order, the Minister before making 
the order had to cause a public local inquiry to 
be held with respect thereto. The question arose 
whether the order to be made. by the Minister 
was a gwasi-judicial order and whether the 
Minister was bound to hear both sides and to 
establish that he had no bias in favour of a 
particular scheme. The Court held that there 
was no Us and that the Minister was a Judge in 
the matter in which he was himself interested 
from the public point of view. It seems to me 
that obviously the order to be made by the 
Minister was not a gwasi-judicial order, because 
the only condition which had to be satisfied 
before the order could be made was that the 
Minister had to be satisfied that it was expedient. 
No objective fact had to be determined. This 
case went to the House of Lords and in their' 
judgment reported in (1948) A. C, 87, the 
House of Lords affirmed the decision of the 
Court of Appeal. Reference was also made by 
the Advocate-General to Rex v. Archhishop of 
Canterbury, (1944) 2 K. B. 282 : (113 ii. j, K. B. 
179). There was a vacancy in a Benefice and the 


patron made a presentation, and under the law 
the Bishop’s approval had to be obtained. The 
Bishop refused to give his approval and the 
patron appealed to the Archbishop for the review 
of the Bishop s decision. The Archbishop without 
hearing the patron upheld the decision of the 
Bishop. The patron applied for a writ of 
certiorari. The writ was refused on the ground 
that the Archbishop like the Bishop before him 
was not exercising a function analogous to that 
of a person hearing a Us inter partes and that 
he was not under an obligation to act in a 
g?^as^-iudicial manner. Now, the decision of this 
case really turned on the special provisions of 
the Benefices Measure of 1931. The Court of 
Appeal pointed out that the function that the 
Bishop had to discharge in approving a clerk 
was a personal, intimate and delicate one, and 
the task of the Archbishop was equally eo. The 
Court of Appeal was at pains to point out that 
all that had to be considered was whether the 
clerk presented was suitable to discharge bis 
duties and that no question arose of depriving a 
person of his right of property or limiting his 
right to exercise it. Reference was also made to 
the case of Hutton v. Attorney General, (1927) 

1 ch. 427 : (96 L. J. ch. 285). In that case the 
question arose with regard to the compulsory 
acquisition of land for military purposes under 
the Defence Act of 1842. Two requisites had to 
be satisfied. One was a certificate to be issued 
by the Lord Lieutenants or two Deputy Lieu- 
tenants of the Country or riding in which the 
land was situated that the taking of the land was 
necessary or expedient, and a warrant to be 
issued by the treasury. The Court held that the 
granting of a certificate by the Lord Lieutenants 
or the Deputy Lieutenants was not a judicial but 
merely an administrative act. In the first place, 
it must be borne in mind that whether the taking 
of the land is necessary or expedient is purely a 
subjective fact. In the second place, as Tomlin J^ 
pointed out in his judgment at p. 438, the De- 
fence Act of 1842 provides for judicial officers 
wherever judicial functions had to be performed, 
and finally the issuing of a warrant authorising 
the taking of the land and the certificate decid- 
ing that it was necessary or expedient to do so 
were two separate acts to be performed by two 
separate authorities. In this connection the case 
of B. V. Boycott, (1939) 2 ALL E. B. 626 : (1939-2 

K. B. 651) might be considered. In that case the 
question arose whether a boy aged 11, attending 
a County Council school, was mentally defec- 
tive. A certificate was issued by the Local Educa- 
tion Authority certifying the boy as an imbecile. 
The certificate was signed by two doctors, one of 
whom had never examined the boyi Hewart 

L. 0. J. and Humphreys and Singleton JJ. issued 
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a writ of certiorari holding that in issuing a 
certificate the Local Authority was doing a quasi- 
judicial act. Section 31, Mental Deficiency Act 
imposed a duty upon the Local Education Autho- 
rity to ascertain that children were incapable by 
reason of mental defect of receiving benefit or 
further benefit from instruction in special schools 
or classes, and the Court held that the act of 
ascertaining was a gwasi-judicial act and in doing 
so the authority had to perform judicial func- 
tions. These authorities, in my opinion, clearly 
bear out and in no way go counter to the pro- 
position I have set out earlier in my judgment. 
Therefore I come to the conclusion that the 
order of requisition issued by the Province of 
Bombay was a g?Aasi-judicial act which can be 
subjected to the corrective writ of certiorari. It 
jwould be perhaps interesting to note that Govern- 
Iment have subsequently taken to themselves 
wider powers under a subsequent legislation that 
has been passed with regard to requisition of 
hand. Now, it is no longer necessary that the land 
should be requisitioned for a public purpose. It 
can be requisitioned for any purpose. This means 
Ithat before Government can requisition land 
they have no longer to determine as an objective 
Ifact the purpose for which land has got to be 
jrequisitioned. Not only the necessity and ex- 
Ipediency is left to their discretion, but it seems 
■even the purpose for which land is to be requisi- 
Itioned. 

[8] The next question that arises is whether, 
if the act complained of is a qwasi-judicial act, 
the High Court has jurisdiction to issue a writ 
of certiorari against the respondents or any of 
them. We might briefly deal with the case of 
respondents l and 3. A writ of certiorari can 
only be directed against the authority which has 
to perform judicial functions and upon which is 
cast a duty to act judicially and not to act in 
excess of its jurisdiction. Now, under S. 3 of the 
Ordinance, it is the Provincial Government which 
is empowered by order in writing to requisition 
any land. It is neither Mr. P. V. Rao nor 
Mr. Vartak, the Minister, who is so empowered, 
and the impugned order itself makes it clear that 
it is issued by the order of the Governor of 
Bombay as every act of the Provincial Govern- 
ment has to be under S. 69, Government of India 
Act. Therefore, if the writ of certiorari can lie 
at all, it can only be against the Province of 
Bombay, which is respondent 2. The learned 
Judge, with respect, was therefore clearly in 
error in issuing a writ against respondents 1 and 
3. The petition of the petitioner is misconceived 
against those two respondents and must fail. 

[9] Although in the order as drawn up, only 
the writ of certiorari has been ordered to be 
issued against the three respondents, in his judg- 


ment the learned Judge has come to the conclu- 
sion that the writ of prohibition should also be 
issued against all the three respondents and also 
an order should be made under 8. 45, Specific 
Relief Act against respondents 1 and 3. The posi- 
tion with regard to the writ of prohibition stands 
on the game footing as the writ of certiorari 
and need not be discussed further. With regard 
to the order under S. 46, an order under 8 . 45 
can only be made provided the doing or forbear, 
ing of any specific act is clearly incumbent on 
the person in his public character to do or to 
forbear. With respect to the learned Judge, it is 
difficult to understand how it is incumbent upon' 
Mr. P. V. Rao or upon Mr. Vartak from forbear- 
ing from enforcing or taking or continuing to 
take any proceedings for enforcing the requisi- 
tion order passed by the Province of Bombay, 
The Court must find within the terms of the 
Ordinance itself that some specific act has to be 
done or forborne by a public ofificer. I find no 
indication whatever in the Ordinance of any such 
provision which compels Mr. Rao or Mr. Vartak 
to do or forbear from doing any specific act. 
Therefore the order under s. 45 against respon- 
dents 1 and 3 is clearly unsustainable. 

[LO] With regard to the Province of Bombay, 
it has been argued by the Advocate-General that 
the Provincial Government cannot be brought 
before the Court and cannot be sued in respect 
of any governmental or executive act. It is con- 
tended that Government can only be sued in 
respect of such acts as can be performed by an 
individual or by a trading corporation. But when 
Government acta as a sovereign authority, its 
acts are outside the purview of municipal Courts 
and cannot be questioned in those Courts. This 
is rather a startling proposition. According to 
the Advocate-General, the Courts of law in India 
cannot compel Government to justify its acts as 
being within the law and cannot give any pro- 
tection to the subject if Government afifects his 
rights or imposes a liability upon him contrary 
to the provisions of the law. If such a proposi- 
tion were sound, it would completely undermine 
the position of the judiciary and deprive the 
subject of the one sure and certain protection be 
has in an independent judiciary against the 
illegal and unjustifiable encroachments of the 
executive. Fortunately, as I shall point out, the 
proposition put forward by the Advocate-General 
is wholly untenable and entirely contrary to the 
basic principles of British jurisprudence. The 
Privy Council in JEshugbayi Eleko v. Cfoveru- 
merit of Nigeria (Of ficer Administering )i 1931 
A. c. 662 : (a.i, R. (18) 1931 p. c. 248), were con- 
sidering the executive acta of the Governor of 
Nigeria who issued an order against an appellant 
to leave a specified area, and upon his failing to 
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comply, ordered hia deportation to another place 
in the Colony, and Lord Atkin at p. 670 uaed 
words which are in keeping with the highest 
traditions of British Judges and British justice: 

“In accordance with British jurisprudence no member 
of the executive can interfere -with the liberty or pro- 
perty of a British subject except on the condition that 
he can support the legality of hie action before a Court 
of justice. And it is the tradition of British justice that 
Judges should not shrink from deciding such issues in 
the face of the executive.** 

[11] The submission of the Advocate-General 
is based on s. 176, Government of India Act. 
That section is procedural and provides how the 
Dominion of India and the Provincial Govern- 
ment may sue or be sued . The Provincial Govern-' 
ment has to be sued in the name of the Province, 
and the Dominion of India and the Provincial 
Government may sue or be sued in relation to 
their respective affairs in the like cases as the 
Secretary of State for India in Council might 
have sued or been sued it the Government of 
India Act of 1935 had not been passed. It is 
necessary to trace the history of this section. 
By 3 & 4 will. IV, c. 85, the East; India Co. 
was made a trustee for the Crown in respect of 
all the property which it possessed in India, and 
with regard to all the debts and liabilities of the 
Company they were charged upon the revenues 
of India. When the Indian territories were 
transferred to the Crown, the Act of 1868, 21 & 
22 Vic., c. 106, was passed, and S. 66 of that Act 
provided that the Secretary of State for India 
in Council should and might sue and be sued as 
a body corporate and that all persona might 
have and take the same remedies and proceed- 
ings legally and equitably against the Secretary 
of State for India in Council as they could have 
done against the East India Co., and that the 
property and effects thereby vested in Her 
Majesty for the purposes of the Government of 
India or acquired for the said purposes should 
be subject and liable to the same judgments and 
executions as they would, while vested in the 
Company, have been liable to in respect of debts 
and liabilities lawfully contracted and incurred by 
the said Company. Therefore, in all those cases in 
which the East India Co. could be sued by the sub- 
ject, the Secretary of State for India in Council 
was substituted and the action had to be bled not 
against the Company but against the Secretary 
of State for India in Council as a body corporate. 
Section 32, Government of India Act of 1915 
continued the same provision. Sub-section (i) 
provided that the Secretary of State for India 
in Council may sue and be sued in the name of 
the Secretary of State for India in Council as a 
body corporate, and eub-s. (2) provided that 
every person shall have the same remedies 
against the Secretary of State for India in 


Council as he might have had against the East 
India Co. if the Government of India Act of 
1868 and this Act had not been passed. And 
when we come to the Act of 1936 we find that 
the Dominion of India and the different Provinces 
were constituted juristic persons as it were 
for the purposes of suing and being sued just as 
the Secretary of State for India in Council was 
under the earlier legislation. Therefore, one 
might say that the Province of Bombay is in 
direct line of succession to the East India Co. 
The Advocate General’s contention is that the 
East India Co. performed two separate and 
different functions : (l) as a trading corporation, 
and ( 2 ) as a governing body exercising sovereign 
authority; and the Advocate-General's submis- 
sion is that it is only with regard to the acts 
that fall in the first category that the East 
India Co. could be sued. In respect of this pro- 
position reliance is placed on the well-known 
case of P. £ 0. S, N, Co. v. Secretary of State 
for Indian 5 Bom. H. O. R. (App.) 1. There the 
Supreme Court of Calcutta, Peacock C. J., 
Jackson and Wells JJ., held that the Secretary 
of State in Council of India was liable for 
damages occasioned by negligence of servants 
in the service of Government if the negligence is 
such as would render an ordinary employer 
liable. Keliance is placed not so much on the 
decision of the case as on certain observations 
in the judgment of Peacock C. J. At p. 13 tha 
learned Chief Justice says : 

they were a company to whom sovereign 

powers were delegated, and who traded on their own 
account and for their own benefit, and were engaged in 
transactions partly for the purposes of government, and 
partly on their own account, which, without any delega- 
tion of sovereign rights, might be carried on by private 
individuals. There is a great and clear distinction be- 
tween acts done in the exercise of what are usually 
termed sovereign powers, and acts done in the conduct 
of undertakings which might be carried on by private 
individuals without having such powers delegated to 
them,’* 

Again at p. 14 : 

“But where an act is done, or a contract is entered 
into, in the exercise of powers usually called sovereign 
powers, by which we mean powers which cannot bo 
lawfully exercised except by a sovereign, or private 
individual delegated by a sovereign to exercise them, 

no action will lie,** 

On the strength of these observations it is 
urged that no action can lie against the Province 
of Bombay in respect of an act which is done 
in the exercise of its sovereign powers. It is said 
that the act of requisition cannot be done by a 
private individual but it can only be done by 
an authority which is exercising a sovereign 
power. Now, it is to be noted that Peacock C. J. 
made it clear in hia judgment that the 
India Co. was not a sovereign body and it did 
not have any attributes of sovereignty. If tho 
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learned Chief Justice was referring to sovereign 
acts as acts of State, then with very great respect 
the observations are correct and must be accepted. 
An act of State is different fundamentally from 
an act of a sovereign authority. An act of State 
operates extra-territorially. Its legal title is not 
any municipal law but the overriding sovereignty 
of the State. It does not deal with the subjects 
of the State but deals with aliens or foreigners 
who cannot seek the protection of the municipal 
law. It is difficult to conceive of an act of State 
as between a sovereign and his subjects. If 
Government justifies its act under colour of title 
and that title arises from a municipal law, that 
act can never be an act of State. Its legality 
jand validity must be tested by the municipal 
law and in municipal Courts. In this case the 
iProvince of Bombay is justifying its requisition 
lorder under the Ordinance which is a municipal 
law, and therefore it cannot claim as a sovereign 
authority to be exempt from a municipal Court 
and cannot claim immunity from having to 
justify its act in a municipal Court. As I shall 
ipresently point out, the position with regard to 
the East India Co. was the same. The East 
India Co. could have been sued in all cases 
except in respect of those which it did not seek 
to justify on grounds of municipal law. In the 
case to which I have already referred, Eshugbayi 
Eleko v. Government of Nigeria (Officer 
Administering), i93l A. o. 662 : (a.T.r. (le) i93l 
P. c. 248), Atkin L. J. in the judgment of the 
Privy Council at p. 671 says : 

“A suggestion was made by one of the learned Judges 
that the order in this case was an act of State. This phrase 
IS capable of being misunderstood as applied to an act of 
the sovereign power directed against another sovereign 
power or the subjects of another sovereign power not 
owing temporary allegiance, in pursuance of sovereign 
rights of waging war or maintaining peace on the high 
seas or abroad, it may give rise to no legal remedy. But as 
applied to acts of the executive directed to subjects 
within the territorial jurisdiction it has no special 
meaning, and can give no immunity from the jurisdic- 
tion of the Court Jo inquire into the legality of the Act.’* 

As far back as 1859. in the case of Secretary of 
mate for India in Council v. Kamachee 
I^yeSahahaj 7 M. I. a. 476 : (13 Moo p. o. 22), 

the Priyy Council held that the municipal Court 
jurisdiction to inquire into the propriety 
of the act of the East India Co. seizing the 
btate of Tanjore as the delegate of the British 

Lordships 

States between each 
other are governed by other laws than those which 

Municipal Courts administer : such Courts have neither 

the means of deciding what is right, nor the nower of 

enforcing any decision which they may make.” 

At p. 631 their Lordships distinguish between 

an act of State and one which is not an act of 
Dtate : 


“The next question is, what is the real character of 
the act done in this case ? Was it a seizure by arbitrary 
power on behalf of the Crown of Great Britain of tho 
dominions and property of a neighbouring State, an act 
not affecting to justify itself on grounds of Municipal 
law ? or was it, in whole or in part, a possession taken 
by the Crown under colour of legal title of the property 
of the late Rajah of Tanjore, in trust for those who, by 
law, might be entitled to it on the death of the’iast 
possessor ? If it were the latter, the defence set up, of 
course, has no foundation.” * 


It is therefore only au act not effecting to justify 
itself on grounds of municipal Jaw which is 
immune from the scrutiny of a municipal Court. 
The Privy Council again in Forester v. Secre- 
tary of State, I. A. Sup. vol. lo ; (12 Beng. l. r. 
120 (p. c.)), distinguished the Tanjore case, (7 

M. I. A. 476 : 13 MOO. p. c. 22) from the case 
they had before them where the seizure of lands 
was under colour of title, and they held that 
when possession is taken by Government under 
colour of a legal title, it does not constitute an 
act of State. The subject claimed a right to bo 
entitled to the lands in derogation of the title of 
Government, and the Privy Council held that 
that claim, like any other claim arising between 
the Government and its subjects, would prima 
facie be cognizable by the Municipal Courts of 
India. A similar question had to be considered 
by this High Court in Jcliangir v. Secretary 
of State for India, 6 Bom. L. R. 131 . The 
plaintiff had filed this suit claiming damages for 
defamatory statements contained in a resolution 
issued by Government. One of the contentions 
raised was that the power to censure or re- 
primand a Government servant was an act of 
State and therefore not cognizable by the Court 
and Batty J. at p. 139 says that though the 
appointment or dismissal of a certain class of 
officers is among the functions of a Government 
and is not exercisable by private individuals as 
such, it 13 a power which is exercisable only in 
pursuance of an authority conferred and regu- 
lated by Municipal law and deriving its justifi- 
cation therefrom, and subject to limitations 

thereby imposed. At p. 140 the learned Judee 
observes : 




of the Courts is barred 'mu'st' “b‘e a^^ct whicb"does no“ 

*®8al title at all, 

and which could neither assert or violate any right 
oonterrable by law, but which must rest for its jurisdio- 
hon on considerations of external politics and inter- 
state! duties and rights In dealing with its own 

Bubjeots therefore a Government must defend Its action 
as justified by positive law, and cannot rely on a plea 
of political expediency which would only justify action 

in relation to foreign matters to which the law of the 
land does not extend.” 


And further on the learned Judge quotes with 
approval the statement in Stephen’s Criminal 
Law that as between the Sovereign and his sub- 
jects there can be no such thing as an act of 
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St8ite, Although Batty and Jacob JJ., differed 
on the question as to whether the suit was main- 
tainable against the Secretary of State for 
defamation and the case was referred to Chanda- 
varkar J. as the third Judge, both the other two 
Judges did not differ from Batty J. with regard 
to the principles which he enunciated as to the 
liability of the Secretary of State to be sued in 
municipal Courts. There is a judgment of the 
Madras High Court which has enunciated the 
same principle, in Secretary of State for India 
in Council v. Ilari Bhanji, 6 Mad. 273. The 
headnote correctly sets out in substance what 
the learned Sir Charles Turner C. J. stated in 
his judgment : 

“The acts of state of which the xnunicipal Courts of 
British India are debarred from taking cognizance, are 
acts done in the exercise of sovereign powers which do 
not profess to be justified by Municipal law. 

Where an act complained of is professedly done 
under the sanction of municipal law, and in the exer- 
cise of powers conferred by that law, the fact that it is 
done by the sovereign power and is not an act which 
could possibly be done by a private individual, does not 
oust the jurisdiction of the civil Courts.” 

At p. 279 the learned Chief Justice says : 

“ the decided cases show that in the class of 

acts which are competent to the Government and not 
to any private person, a distinction taken is between 
those which lie outside the province of municipal law 
and those which fall within that law, and that it is of 
the former only that in this country the municipal 
Courts in British India cannot take cognizance.” 

Therefore, it is clear that the only slender 
foundation for the contention of the Advocate- 
General is the remarks of the learned Chief 
Justice in the Peninsular case, (5 Bom. H. c. 
App. 1 : Bourke A. O. o. 1G6). But when that 
case is clearly understood, it will be seen that 
although the learned Chief Justice makes a dis- 
tinction between the class of acts which a 
private individual or a trading corporation can 
perform and those which can be performed by a 
sovereign power, what the case actually decides 
is that the particular case which was before the 
Court fell in the former category. The learned 
Chief Justice, with respect, was not called upon 
to decide that all acts falling in the latter cate- 
gory were exempt from the scrutiny of the 
Courts. In any case, the authority of this deci- 
sion has been considerably shaken by the view 
expressed by the Privy Council recently in B. 
Venkata Eao v. Secretary of State for India^ 
64 I, A. 65 : (A. I. R. (24) 1937 P. C. 3l). The 
•appellant in that case sued the Secretary of 
State for India in Council for damages for 
wrongful dismissal. The Courts in India relied 
on S. 32, Government of India Act as limiting 
the right of the appellant to sue the Secretary 
of State for India in Council in those identical 
cases where a suit would have lain against the 
East India Co. Their Lordships of the Privy 


Council say that they should not be taken to 
give their assent to that reason. They further 
go on to observe that as then advised they look 
upon that section as merely relating to parties 
and procedure, and if an action lay against 
Government that right could not be taken away 
merely because an identical right of action did 
not exist against the East India Co. ; and in this 
connection they refer to s. 32, Government of 
India Act and also to the Peninsular case, (5 
Bom. H. o. App. 1 : Bourke a. o. c. 166), on 
which apparently the reasoning accepted by the 
Courts in India was based. Therefore it would 
not be too much to assume that if the Penin- 
sular case, (5 Bom. H. o. App. l : Bourke A. o. o. 
166) laid down that the right of the subject to 
sue Government was limited by any considera- 
tion as to whether the East India Co. could or 
could not have been sued as a trading corpora- 
tion, that was not the correct statement of the 
law. 

[12] The next contention put forward by the 
Advocate-General is that there is a complete 
immunity given to the Governor against being 
brought before a Court of law, and in asking for 
a writ against the Provincial Government the 
petitioner is in efifect violating that immunity. 
It is submitted in the first instance that this 
Court being the King’s Court the Crown cannot 
be made subject to its writ. This submission is 
wholly erroneous because the Governor is not 
the Crown ; he is merely the agent of the Crown 
in the Province of Bombay ; and the English 
Courts have never recognised the principle that 
a Governor of a Colony or a dependency cannot 
be sued in English Courts. Numerous cases are 
to be found in the books where Governors of 
Colonies have been successfully sued in Courts 
in England. Therefore, if the Governor has an 
immunity at all, that immunity must be found 
expressly in some statute or legislation. For 
that purpose reliance is placed on 8. 306, Govern- 
ment of India Act. Under this section, no pro- 
ceedings whatever shall lie and no^ process 
whatsoever be issued from any Court in India 
against the Governor of a Province, whether in 
a personal capacity or otherwise. It is argued 
that the Provincial Government is really the 
Governor because under s. 49 the 
authority of a Province is exercised on behalf of 
His Majesty by the Governor, and according to 
the Advocate-General the Provincial Govern- 
ment and the Governor are interchangeable 
terms. Therefore, according to him. if immunity 
is given to the Governor, the same immunity is 
given to the Provincial Government. In my 
opinion, the Provincial Government means, 
under the constitution, the Governor and ma 
Ministers. Before the Independence Act, tbe 
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Governor had his individual judgmenf; and his 
discretion and in certain matters he was entitled 
to 'act contrary to the advice given by the 
Ministers or even without taking their advice. 
Under the Independence Act the Governor has 
become a constitutional Governor and all his 
acts must now be taken with the aid and advice 
of his Ministers. But even so, I agree that the 
Governor does constitute an imporant part of 
the machinery which administers the Province 
and which is described by the expression "Pro- 
vincial Government". But, in my opinion, it is 
a mistake to read S. 306 as giving an immunity 
not only to the Governor but to the Provincial 
Government also. These are two different con- 
cepts, and the immunity to the Governor is not 
an absolute immunity but it is a personal im- 
munity although it extends both to his private 
and public acts. The second part of the section 
extends that immunity to the Governor even 
after he has relinquished his office, and he cannot 
be sued in respect of anything done or omitted 
to be done by him during his term of office in 
performance or purported performance of the 
duty thereof except with the sanction of the 
Governor General. It cannot be said that after 
the Governor has left office he continues to bo 
the Provincial Government. But the immunity 
given to the Governor personally is continued 
even after he ceases to hold the position as the 
Governor, This iteelf clearly shows the distinc- 
tion between the Governor as such and the Pro- 
vincial Government. But the proviso to s. 306 
makes the position perfectly clear. Strictly it is 
not a proviso; it is merely a clarification ; and 
what it lays down is that nothing in S. 306 shall 
be construed as restricting the right of any 
person to bring against the Dominion or a Pro- 
vince such proceedings as are mentioned in 
Chap, 3 of part 7 of the Act. Therefore, if a 
Province could be sued under chap. 3 of part 7 
of the Act, the suit could not be defeated merely 
because the Governor constitutes a part of the 
Provincial Government. When we turn to 
chap. 3 of part 7 we find that one of the sections 
in that chapter is s. 176. Therefore, in all those 
cases in which the Secretary of State for India 
in Council could have been sued, the Provincial 
Government can also be sued notwithstanding 
the fact that the Provincial Government includes 
the Governor of the Province. The Advocate 
General has argued that the proviso to s. 306 
refers to suits against the Province of Bombay 
within the meaning of b. 176, and although a 
suit may be filed against the Province of Bom- 
bay in those cases in which a suit could have 
been filed against the Secretary of State for 
India Council, a writ cannot be issued against 
the Province. A distinction is sought to be made 
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between suits and the issuing of a high preroga- 
tive writ like the writ of certiorari. Now in the 
first place S. 176 does not speak of suits at all. 
It merely speaks of the Provincial Government 
suing or being sued, and in my opinion it would 
be wholly wrong to construe the expression 
"sue or be sued’* in a narrow technical sense as 
referring only to those proceedings in a Court 
of law which can be initiated by the filing of a 
plaint, 'To sue*’ in this context can only mean 
to claim a civil right in a Court of law by any 
legal procedure by which that civil right can be 
established. A writ of certiorari can only be 
obtained by means of a petition and not by means 
of filing a plaint. But what the petitioner is 
doing is claiming his civil right by means of 
this particular procedure which is the only pro- 
cedure open to him in order to obtain the writ 
of certiorari. Tyabji J. in Vajeram v. Pur- 
sliottumdas, 7 Bom. L. R. 138, construed the 
expression “suing'* as occurring in s. 43 , Civil 
P. C. of 1882, corresponding to o. 2, R. 2 of the 
present Code, as making a legal claim or taking 
legal proceedings against any person. In that 
learned Judge’s opinion it did not necessarily 
mean to file a suit by means of a plaint such as 
is referred to in the Civil Procedure Code. In 
In re Waterloo Life dc. Assxirance Co. ( No. 1 J, 
(l862) 31 Beav. 586: (135 R. R. 556), the question 
that arose was whether filing a petition amounted 
to suiug, and the Court held that it did. The 
company was incapable of suing by s. 210 , 
Companies Act and the Court took the view that 
that incapacity also applied to the presentation 
of a petition. 

[13] It is interesting to note that the oorres- 
ponding section in the Government of India Act, 
1915, S. 110, gave immunity not only 'to the 
Governor but to the members of the Executive 
Council.and also, subsequently by an amendment, 
to the Ministers, but that immunity only ex- 
tended as far as the original civil or criminal 
jurisdiction was concerned. It is significant to 
note that there was no proviso to s. 110 corres- 
ponding to the proviso to s. 306, and the reason 
for it is obvious, because under the Government 
of India Act of 1916 the juristic person to be 
sued was not the Province but the Secretary of 
State for India in Council. Therefore, in my 
opinion, if a writ of certiorari can lie against 
the Province of Bombay, there is nothing in 
S. 306 which debars the Court from issuint^ such 
a writ. 

[14] It is then argued that apart from s. 306 
the High Court has no jurisdiction to issue a 
writ against the Province of Bombay. The juris- 
diction that the High Court has is to be found in 
8. 223. Government of India Act, and that juris- 
diction is the same as it was immediately before 
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the establishment of the Dominion, and before tion of the Supreme Court. It also exempted any 

*' person or persons who acted under the orders of 
at the time the Government of India Act. 1935, the Governor. General and Council. But it provi. 

was enacted. Therefore, we have to go back to ded that where an order or orders of the Governor. 
S. 106, Government of India Act, 1915, and there General and Council extended to any British sub. 
again we find that the juriadiotion conferred ject or subjects, the Court shall have and retain 
upon the High Court was the same as was full and complete jurisdiction. Now, when we 
vested m it at the commencement of that Act. turn to the Charter of the Supreme Court we 
In order to find out what that jurisdiction was, find that under cl, 26 immunity is given to tha 
we have to turn to the High Courts Act of 1861. person of the Governor of Bombay and his 
and S. 9 of that Act confers upon the High Council. But we do not find the proviso which 
Courts established by that Act all the jurisdic- entitled British subjects to question the orders of 
tion and power and authority which was vested the Governor. An interesting argument was 
in any of the Courts in the Presidency which advanced before us by the Advooate-General as 
was abolished by the High Courts Act. The to whether the proviso only applied to the acts 
Court that was abolished by the High Courts done by persons under the authority of the 
Act in Bombay was the Supreme Court to Governor or also applied to the acts of the 
which the High Court succeeded. Therefore, in Governor himself, and also whether the right 
order to determine what the jurisdiction of the that the British subjects had under that proviso 
High Court is, we have really to ascertain what would now apply to all Indian subjects because 
was the jurisdiction of the Supreme Court. Now, the distinction between European British sub- 
the Supreme Court was established in Bombay jects and Indian British subjects no longer pre- 
in 1823 by 4 Geo. IV, c. 71. That Act provided vails. It is unnecessary to decide what the 
that it shall be lawful for His Majesty to estab- correct position is, because, in my opinion, the 
lish a Supreme Court of Judicature at Bombay immunity given to the Governor under the 
with full power to exercise such jurisdiction and various provisions to which I have referred is a 
to be invested with such power and authorities, personal immunity no higher than the immunity 
privileges and immunities and subject to the to be found under 8. 806, Government of India 
same limitations, restrictions and control within Act. The real jurisdiction of the High Court to 
the said town of Bombay and territories depen- issue a writ is to be found in cl. 6, Letters Patent 
dent upon the Government of Bombay as the establishing the Supreme Court, and that juris- 
said Supreme Court of Judicature at Fort diction is similar to the jurisdiction exercisable 
William in Bengal is invested with or subject to by the Judges of the King’s Bench Division, 
within the said Fort William or within the Therefore, if we find that a writ of certiorari 

Kingdoms or the Provinces of Bihar and Orissa, could be issued by the King’s Bench Division 

That Act further provided that the Governor against the East India Co,, such a writ could 
and Council at Bombay, and the Governor- also be issued by the Supreme Court, and if the 
General of Fort William aforesaid shall enjoy Supreme Court could issue it, the High Court 
the same exemption, and no other, from the today has the same jurisdiction to issue such a 
authority of the Supreme Court of Judicature to writ. There is nothing whatever to suggest that 
be there erected, as is enjoyed by the said tbe King’s Bench Division in proper cases could 

Governor- General and Council at Fort William not have issued a writ against the East India 


aforesaid from the jurisdiction of the Supreme 
Court of Judicature there already by law estab- 
lished. Therefore, the jurisdiction which was to 
be conferred upon the Supreme Court was to be 
identical with that of the Supreme Court at 
Calcutta and the Governor of Bombay was to 
enjoy the same immunity as the Governor- 
General enjoyed at Fort William. Now, the 
Supreme Court at Fort William was established 
under the Act of 1772, 13 Geo. Ill, c. 63. Pur- 
suant to this Act, Letters Patent establishing the 
Supreme Court were issued in 1774. It is a histo- 
rical fact'that here was a conflict between the 
Judges of the Supreme Court and the executive 
Government, and in order to avoid any future 
conflict the Act of 1780 exempted the Governor 
General and Council of Bengal from the jurisdic- 


Co. On the contrary, there are cases which go to 
show that writs of mandamus were actually 
issued by the English Courts against the East 
India Co. See The King v. Directors of the 
East India Go,, (1815) 4 M. & S. 279, where the 
writ of mandamus was issued against the East 
India Co., and again The King v. Directors of 
the East India Co , (1833) 4 B. & Ad. 630, 
where also a writ of mandamus was issued 
against the East India Co., and an interesting 
case reported in Ex parte Sir Charles Napier, 
(1862) 21 L. J. Q. B. (N.S.) 332, where a writ of 
mandamus was asked for against the East India 
Co. at the instance of Sir Charles Napier in res- 
pect of his salary. 

[16] There is one further argument of the 
Advocate-General to which I would like to refer. 
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He relies on the meaning of “the Province of 
Bombay” as given in the General Clauses Act. 
Before the Independence Act the meaning given 
to "Provincial Government” under the General 
Clauses Act was 

"in a Governor’s Province, the Governor acting or not 
acting in bis discretion and exercising or not exercising 
bis individual judgment according to the provision in 
that bebalf made by and under the said Act," 

After India became independent, the India 
Adaptation of Existing Indian Laws Order, 1947, 
was passed, and the following definition for 
"Provincial Government” was substituted; 

“As respects anything done or to be done after the 
establishment of the Dominion of India shall mean in 
the Governor’s Province the Governor," 

It is, therefore, argued by the Advocate-General 
that when S. 3, Requisition Ordinance speaks of 
Provincial Government, it means the Governor, 
and the Governor is exempt from being sued 
under S. 306. In my opinion, the expression 
“Governor” used in the General Clauses Act as 
equivalent to "Provincial Government” does not 
refer to the Governor in his personal or indi- 
vidual capacity, but to the constitutional Gover- 
nor who is the head of the Provincial executive 
and in whose name all the executive authority 
of the Province is exercised. As I have already 
considered earlier, the exemption under S. 306 
does not apply to the Governor in the sense in 
which this expression is used in the General 
Clauses Act. 

[16] I would now like to consider three 
decisions of the Madras High Oourt and one 
decision of the Calcutta High Court, on which 
strong reliance has been placed by the 
Advocate-General for the proposition that a writ 
of certiorari does not lie against the Provincial 
Government. The first is Venkataratnam v. 
Secretary of State for India, 53 Mad. 979 : 
(A.I.u, (17) 1930 Mad. 896). In this case, a writ of 
certiorari was applied for against the Minister of 
Public Health. The Madras High Court was consi- 
dering the provisions of the Government oMndia 
Act of 1915. They took the view that under S. lio, 
Government of India Act, the original jurisdic- 
tion of the High Court was ousted as against 
the Governor and the Ministers. They also took 
the view that the jurisdiction of the Madras 
High Court was the same as the jurisdiction of 
the Supreme Court at Calcutta. By the AcJt of 
1780 the Supreme Court had no jurisdiction to 
proceed against the Governor. The Court did 
not consider the distinction between suing the 
Governor or a Minister personally and suing the 
Province of Bombay as a juristic body in respect 
of those matters for which the East India Co. 
could have been sued. We in the case before us 
are more concerned to consider the effect of the 


proviso to S. 306 and 8 . 176, Government of 
India Act. The next case is Thyagarajan v. 
Government of Madras, l. L. a. (1940) 63 Mad. 
204 ; (A. I. a. (26) 1939 Mad. 940). In that case 
Lionel Leach C. J. and Kunhi Raman J. refused 
to issue a writ against the Provincial Government 
of Madras holding that no differentiation could 
be made between the Governor and the Provin- 
cial Government, and the Governor was exempt 
under S. 306, Government of India Act. \Vith 
very great respect to the learned Judges who 
decided that case, they completely overlocrfied 
the existtnce of the proviso to S, 306. Then there 
is a recent decision of the Madras High Court 
reported in Kandaswami v. Province of 
Madras, I. L. a. (1948) Mad. 283 : (a. i, a. ( 34 ) 
1947 Mad. 443 ). That Court came to the same 
conclusion, as in Thyagarajan v. Government 
of Madras, i. L. a. (1940) 53 Mad. 204: (a. i. r. 
(26) 1939 Mad. 940), that a writ did not lie 
against the Province of Madras. Although the 
proviso to S. 306 was cited before the Court, it 
was conceded by counsel for the petitioner that 
it had no application. It is difficult to under- 
stand why that proviso had no application. 
Dealing with the proviso, the learned Chief 
Justice says (p. 292): 

"The proviso to sub-s. (1) of S. 30G contemplates 
that the protection which is given enures to the Gover- 
nor’s acts in relation to his Provincial Government 
since, express reservation is made that nothing in the 
Bub-section shall restrict the right of any person to 
bring against a province such proceedings as are men- 
tioned in Chap, in of Part VII, Constitution Act. 
There would be no need for such reservation if the pro- 
tection given by the sub-section did not enure to the acts 

of a Governor in relation to his Provincial Government.” 
With respect, as I have already pointed out, the 
proviso to 8 . 306 is not a proviso in the ordinary 
sense of the term. It is enacted only for greater 
caution and it is a warning given to Courts not 
to restrict the right of the subject to sue the 
Provincial Government by reason of any im- 
munity given to the Governor by 8 . 306, sub-s. (i). 
The learned Chief Justice has also not con- 
sidered the effect of s. 176, and whether a writ 
could not have Iain against the East India Co. 
and if so whether a writ could not equally well 
lie against the Provincial Government. Now 
turning to the Calcutta case in In re BanwarL 
lal Boy, 48 C. w. N. 766, Amir Ali Ag. C. J. and 
Das J. held that the High Court had no jurisdic- 
tion to issue a writ of certiorari against the 
Province of Bengal. Das J. delivered the leading 
judgment and he took the view that to accede to 
the application for issue of a writ of certiorari 
against the Government of Bengal would inevit- 
ably mean issuing process against the Governor, 
for he is at least a part of the Government of 
Bengal. This learned Judge also did not consider 
the effect of the proviso to s. 306. Further, he 
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was considerably inflaeneed by the fact that the 
Charter of the Supreme Court of Fort William 
of 1774 contained cl. 13 which set out the various 
proceedings which the Court at Calcutta was 
empowered to hear, and according to the learned 
Judge a writ of certiorari was not one of such pro- 
ceedings and according to him the High Court of 
Madras had the same jurisdiction that was confer- 
red upon the Supreme Court at Fort William. 
But with respect, the learned Judge did not attach 
Buflicient importance to cl. 4 of that Charter 
which conferred upon that Supreme Court the 
same jurisdiction as the King’s Bench Division 
had in England. I would, therefore, with very 
great respect, not follow the Madras High Court 
and the Calcutta High Court in the view they 
have taken with regard to the jurisdiction of the 
High Court to issue a writ of certiorari against 
the respective Provincial Governments. The 
judgment of Ooyajee J. in Lady Dinbai Petit 
V. Noronhay 47 Bom. L. R. 500 : (a. I. B. (32) 
1946 Bom, 419), to the same effect must also be 
held to have not been correctly decided. 

[17] Coming now to the merits of the case, 
I am afraid there is very little that can be 
' said in favour of Government. No attempt 
whatever was made by counsel for Govern- 
ment to establish before Bhagwati J. that 
the premises in suit were requisitioned for any 
public purpose. As I have pointed out earlier, 
the jurisdiction of the Government to requisition 
any land is conditioned by the land being re- 
quired for a public purpose. If Government re- 
quisitions land for a purpose which is not a 
public purpose, it would be acting in excess of 
its jurisdiction. All that the record shows is that 
Government wanted to deprive one refugee from 
Sind of the premises of which he was in posses- 
sion in order to give them to another refugee. 
Now, the housing of refugees may certainly be a 
public purpose, but it cannot be said that if you 
choose one refugee as against another without 
any ostensible cause, that by itself would con- 
stitute public purpose for which a land can be 
requisitioned. I do not quite agree with Bhag. 
wati J. when he suggests that if Government 
wishes to secure a house for an individual it 
would not necessarily constitute public purpose. 
The purpose for which land has to be requisition- 
ed must involve some benefit to the community 
as a whole. But there may be cases where secur- 
ing a house for an individual may itself confer 
a benefit upon the community. Each case, there- 
fore, must be determined upon its own facts and 
circumstances. In this case I am satisfied that 
Government have not requisitioned the premises 
for any public purpose and therefore the requisi- 
tion order made by them is in excess of their 
jurisdiction. 


[ 18 ] Bhagwati J. has also taken the view that 
the order is bad because it was served on the 
two other assignees in whose favour along with 
the petitioner the assignment of the tenancy was 
made. Section 11 of the Ordinance provides that 
every order made under s. 8 shall be served, if 
it is an order affecting an individual person, on 
the person in the manner provided. Sub-section 
(2) provides that when a question arises whether 
a person was duly informed of an order made 
under the Ordinance, compliance with the re- 
quirements of sub a. (1) would be conclusive 
proof that he was so informed, but failure to 
comply with the said requirements shall not pre- 
clude proof by other means that he was so 
informed or affect the validity of the order. 
Therefore, it is clear that the validity of the order 
under s. 3 does not depend upon its service upon 
all the persons affected by that order. The most 
that could be said would be that a particular 
order would not be effective against any person 
unless it was served upon him. The order has 
been served upon the petitioner and therefore 
it is not competent to him to say that the order 
is not valid or is not enforceable as against him. 
With respect, therefore, I do not agree with 
Bhagwati J. when he holds that the order was 
not in accordance with law because it was not 
served upon the other two assignees. Bhagwati J. 
has also taken the view that the order was bad 
because it was not addressed to the petitioner 
and his co-assignees. With respect, I do not 
agree with that view. Section 3 of the Ordinance 
does not require that the requisitioning order 
should be addressed to any person. 

[ 19 ] The Advocate-General has made a 
grievance of the fact that Bhagwati J,, after he 
allowed the petitioner to amend the petition by 
bringing respondents 2 and 3 on the record, did 
not make the petitioner to pay all the costs of 
the petition up to the date of the amendment. 
The learned Judge only awarded Rs. 120 as costs 
to respondent 1 . It is very rarely that the Court 
of appeal interferes with an order of costs made 
by the trial Court which is purely discretionary, 
and in this case we see no special grounds why 
we should interfere with the order, 

[20] The result, therefore, will be that the 
judgment of the learned Judge will be affirmed 
as against appellant 2 and the appeal will be 
dismissed. With regard to appellants 1 and 
3 , the order of the learned Judge will be set aside 
and the appeal allowed, 

[21] As regards the costs of the petition, the 
costs will be paid by the Province of Bombay 
and not by all the respondents, as directed by 
ihe learned trial Judge. As far as the coBts of 
the appeal are concerned, the respondents have 
substantially succeeded and therefore the appel- 
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lant must pay the costs of the appeal. Costs will 
be taxed on the basis o£ a long cause scale, with 
two counsel certified. Certificate under S. 205, 
Government of India Act to issue. 

[22] Tendolkar J. — I have had the benefit 
of perusing the judgment of my Lord the Chief 
Justice with which I am in agreement. I shall 
not, therefore, restate the facts giving rise to this 
appeal, nor deal with the minor points involved 
in its decision, but will restrict my judgment to 
the main questions of law that arise for deter- 
mination. They are; (l) Whether the act of re- 
quisition under S. 3, Bombay Land Requisition 
Ordinance, (Ordinance V [5] of 1947) is a quasi- 
judicial act, and (2) whether a writ of certiorari 
lies against the Province. 

[23] The question as to what is a quasi- 
judicial act, as distinguished from a ministerial, 
administrative or executive act, has been the 
subject of numerous decisions both in Great 
Britain and in India; and I will attempt to review 
them in brief in an endeavour to extract a ratio 
from them for the determination of this usually 
diflicult and vexed question. The observations of 
May 0. J. in The Queen v. Corporation of 
Dublin^ (1878) 2 L. R. ir. 371 appear to me to 
be the foundation of many subsequent decisions. 
In that case the Dublin Corporation levied a 
borough rate as the borough fund was found to be 
insufficient for the legitimate purposes of the 
Corporation, This state of affairs had arisen by 
reason of illegal payments having been made out 
of the borough fund. It was held upon a writ of 
certiorari that the rate was illegal and that all 
orders and resolutions of the Corporation im- 
posing it and the precepts to levy it should be 
quashed. May C. J. observed (p. 376): 

‘ Ik is established that the writ of certiorari does not 
lie to remove an order merely ministerial, such as a 
warrant, but it lies to remove and adjudicate upon the 
validity of acts judicial. In this connexion the term 
‘judicial’ does not necessarily mean acts of a Judge or 
legal tribunal sitting for tbe determination of matters 
of law, but for the purpose of this question a judicial 
act seems to be an act done by competent authority, 
upon consideration of facts and circumstances, and im- 
posing liability or affecting the rights of others.” 

[24] These observations of May C. J. were 

approved, subject to the proviso, that the statute 

which confers the power does not indicate a 

cratrary intention, by Pallea C. B. in Reg, 

(Wexford Co, Council) v. Local Govt. Board, 

(1902) L. R. 2 ir. 349, where the Chief Baron 
stated (p. 373) : 

.... I have DO hesitation in saying that I have 
always considered, and still consider, the principle of 
law to be as stated by the Chief Justice, assuming that 
there is nothing in the statute constituting the parti- 
cular tribunal or investing it with the particular power 
which indicates a contrary intention. I have always 
thought that to erect a tribunal into a ‘Court’ or ‘juris- 
diction,* so as to make its determinations judicial, the 


essential element is that it should have power, by its 
determination within jurisdiction, to impose liability or 
affect rights. By this I mean that the liability is im- 
posed, or tbe right affected by tbe determination only, 
and not by the fact determined, and so that the liability 
will exist, or the right will be affected, although the 
determination be wrong in law or in fact. It is other- 
wise of a ministerial power. If tbe existence of such a 
power depends upon a contingency, although it may bo 
necessary for tbe officer to determine whether the con- 
tingency has happened, in order to know whether he 
shall exercise the power, his determination does not 
bind. The happening of the contingency may bo ques- 
tioned in an action brought to try the legality of the 
act "done under the alleged exercise of the power. But 
where tbe determination binds, although it is ba?ed on 
an erroneous view of the facts or law, then the power 
authorising it is judicial.’* 

[25] The obaervatious of May C. J, were quot- 
ed by Lord Atkinson in Frome U nited Breioeries 
Co, V. Bath Justices, (1926) a. c. 5S6 (p. 602) : 
(95 L. J. K. B. 730), as “one of the best defini. 
tions of a judicial act as diatingushed from an 
administrative act.*' Tbe dicta appear also to 
have been approved by Lord Greene M. R. in 
Rex V. Archbishop of Canterbury : Ex parte 
Morant, (1944) l K. B. 282 : (113 B. J. K. B. 179), 

where tbe Master of the Rolls observes as follows 

(p. 291) : 

“The second way in which the case was presented 
did not depend on the existence of a contest or lis. It 
was said : Here is a piece of legislation with statutory 
force which may deprive the owner of property, to wit, 
the patron, of some of his rights, in respect of that pro- 
perty, and wherever a person or body of persons is 
given power to deprive a person of, or to affect, his 
rights, there is a statutory obligation to act in . a quasi- 
judicial manner with all the consequences which that 
implies. In support of that proposition a number of 
well-known authorities were cited relating to such 
matters as closing orders, clearance orders, and things 
of that kind, with the principles of which we are all 
very familiar, but, in my opinion, none of those autho- 
rities is of any assistance iu this case. The question we 
have to decide is not some general or abstract question 
of principle, but the construction of a particular piece 
of legislation dealing with a very special subject-matter.” 

[26] Leaving then the cases in which the dicta 
of May C. J. were specifically approved, we next 
have in order of date the case of Rex v. Wood- 
house, (1906) 2 K. B. 601 : (76 L. J. K. B. 745), 

where Fletcher. Moulton L.J. observed as follows 

(p. 53£) : 

the procedure of certiorari applies in many 

cases in which the body whose acts are criticized would 
not ordinarily be called a Court, nor would its acts be 
ordinarily termed 'judicial acts.’ Tlie true view of tbe 
limitation would seem to be that the term 'judicial act* is 
used in contrast with purely ministerial acts. To these 
latter the process of certiorari does not apply, as for 
instance to tbe issue of a warrant to enforce a rate, even 
though the rate is one which could itself be questioned 
by ceriiorari. In short, there must be the exercise of 
some right or duty to decide in order to provide scope 
for a writ of ceriiorari at common law.” 

Ifc seems to me that the word “right” is here 
used as synonymous with "duty,” for obviously 
there can be no duty to decide without a right 
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to do so. But I do not think that tho learned 
Law Lord intended to lay down that if there 
was a right to decide, without a corresponding 
duty, the act was judicial. Many ministerial 
acts involve the exercise of a right to decide as 
opposed to a duty to decide. 

[27] The next case in order of date is Rex v. 

Electricity Commissionors : London Electricity 
Joint Committee Go., (1920), Ex parte, (1924) 
IK.B. 171 : (93 Tj. j. k. b. 390) where Lord Atkin 
L. J. formulated the test for determining what 
is a quasi-judicial act, as follows (p. 205) : • 

Wherever any body of persons having legal autho- 
rity to determine questions affecting the rights of subjects, 
and having the duty to act judicially, act in excess of 
their legal authority they are subject to the controlling 

jurisdiction of the King’s Bench Division exercised in 
these writs,” 

Here again we get the legal authority to deter- 
mine coupled with a duty. The emphasis to my 
mind is on “the duty to act judicially." 

[28] The next case is Rex v. London County 
Council etc., (1931) 2 K. B. 215 : (lOO L. J. K. B. 
760), where Scrutton L. J. stated as follows 
(p.^ 233) : 

“There has been a great deal of discussion and a 
large number of cases extending the meaning of ‘Court,' 
It is not necessary that it should be a Court in the sense 
in which this Court is a Court; it is enough if it is ex- 
ercising. after hearing evidence, judicial functions in the 
sense that it has to decide on evidence between a pro- 
posal and an opposition; and it is not necessary to be 
strictly a Court; if it is a tribunal which has to decide 
rights after hearing evidence and opposition, it is amen- 
able to the writ of certiorari.” 

The words “after hearing evidence" occurring 
in this passage do not to my mind mean any- 
thing more than “upon consideration of facts 
and circumstances" as May C, J. puts it, and 
do not necessarily involve the power to examine 
witnesses or to compel production of documents. 
As Lord Loreburn observed in Board of Edu- 
cation V. Rice, (1911) A, o. 179 at p. 182 : (80 

L. J. K. B. 796) : 

“They can obtain information in any way they think 
best, always giving a fair opportunity to those who are 
parties in the controversy for correcting or contradicting 
any relevant statement prejudicial to their view.” 

It is also material to note the emphasis on “the 
duty to decide between a proposal and an oppo- 
sition." The words used are “has to" which 
clearly imply a duty. In the same case Rex v. 
London County Council, (1931-2 K. B. 215 ; lOO 
L.J.K.B. 760), Lord Slesser L, J. at p. 243 quotes 
with approval the dicta of Atkin L. J, in Rex v. 
Electricity Commissioners, (1924-1 K. B. 171: 
93 D. J. K. B. 390) and proceeds to apply them 
to the facts of the case. 

[29] We next have the case of Cooper v. Wil- 
son, (1937) 2 K. B. 309 : (1937-2 ALB E. R. 726), 
where Scott L. J. states as follows (p. 340) : 

“In the Report of the Ministers’ Powers Committee 
■ ... an attempt was made to define the words “judi- 


ciaP and 'qaasl-judicial’; 'A true jndioial deoUion 
presupposes an existing dispute between two or more 
parties, and then Involves four requisites : (1) The pre- 
sentation (not necessarily orally) of their case by the 
parties to the dispute ; (2) if the dispute between them 
is a question of fact, the ascertainment of the fact by 
means of evidence adduced by the parties to the dispute 
and often with the assistance of argument by or on be- 
half of the parties on the evidence; (3) if the dispute 
between them is a question of law, the submission of 
legal argument by the parties; and (4) a decision which 
disposes of the whole matter by a finding upon the 
facta in dispute and an application of the law of the 
land to the facts so found, including where required a 
ruling upon any disputed question of law. A quasi- 
judicial decision equally presupposes an existing dispute 
between two or more parties and involves (I) and (2), 
but does not necessarily involve (3) and never involves 
(4). The place of (4) is in fact taken by administrative 
action, the character of which is determined by the 
Minister’s free choice.’ Broadly speaking I think the 
above definitions there given are correct ’* 

This was an action for a declaration that the 
plaintiff who was an ex-sergeant in the police 
force had not been validly dismissed. The dis- 
missal was challenged on the ground that the 
procedure followed was contrary to natural 
justice. In this connection Scott L. J. considered 
the distinction between a judical and a quasi- 
judicial act, and not, be it noted, between a 
quasi-judicial and a ministerial act. The tests 
laid down were sufiScient for the purposes of 
the case in which there admittedly were two 
■parties and a fact to be determined; but I do 
not think that these observations were intended 
to formulate precise conditions which an act 
must satisfy before it can be dealt with by a 
writ of certiorari. - 

[30] Lastly, we have the case of R. v. Boy- 
cott, (1939) 2 ABLE. R. 626: 1939-2 K.B. 651). The 
facts of this case are material. Under the Mental 
Deficiency Act 1913, it was one of the duties of 
the local education authority to make arrange- 
ments for ascertaining what children were “de- 
fective". The Act further provided that in case 
of doubt the matter should be determined by the 
Board of Education. A lad of eleven was exa- 
mined by Dc. Boycott, the certifying medical 
officer, who made a report that the lad was an 
imbecile and not educable at a special school. On 
the same day a certificate was issued under the 
Act to the same effect under the signatures of 
Dr, Boycott and Dr, Hyslop Thomson, de- 
scribed as the School Medical Officer who, 
it was admitted, had never seen the lad. A 
few days later, a clerk of the Education Com- 
mittee addressed a letter to the clerk of the 
Mental Deficiency Act, fowarding a copy of the 
report and requesting further action thereon. 

The report, the certificate and the letter were 
all sought to be quashed by a writ of certiorari at 
the instance of the lad’s father, who had the lad 
examined by his own doctor who held him not 
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to be an imbecile, an opinion which was sub- 
sequently endorsed by a specialist. It was con- 
tended on behalf of the respondents that the 
three documents were exemplifications of ad- 
ministrative acts and not quasi-judicial acts. The 
contention was overruled. Hewart L. C. J. ac- 
cepted the tests of a quasi-judicial act laid down 
by Lord Atkin L. J. and proceeded to observe 
as follows (p. 631); 


“In my opinion, on the facts of this case, this certi- 
ficate of 6th October 193S, created in the way in which 
we know that it was created, purported to be and to 
look like the decision of a quasi-judicial authority, and 
1 think that similar considerations apply to the two 
documents one also dated 6th October, and the other 
dated 10th October, which it is contended (and 1 think 
rightly contended) ought to be regarded as part and 
parcel of one and the same transaction. I think that 
these three documents do come within the range of the 
jurisdiction of this Court in certiorari,** 


It is to be noted that in this case there was no 
lis inter partes. 

[31] A review of these cases leads me to the 
conclusion that the observations of Palles C. B., 
in Reg» (Wexford County Council) v. Local 
Government Board*. (1902 L. R. 2 Ir. 349) lay 
down what I consider to be a fundamental prin- 
ciple which is not in any way modified by any 
subsequent decisions, That principle is that if the 
power to do an act imposing liability or affect- 
jing a right of any person is subject to a condi- 
|tion precedent which requires determination, as 
opposed to a condition which is capable of physi- 
cal demonstration, the power to do that act 
must be judicially exercised, unless the statute 
conferring the power indicates a contrary inten- 
tion. In determining whether there is a contrary 
intention the provisions of the statute have got 
to be carefully scrutinised. Where the power to 
do an act is not subject to a condition precedent, 
in order to constitute a judicial or quasi-judicial 
act there must be (l) the authority to impose a 
liability or affect the right of any person, (2) the 
existence of a contest or lis as exemplified by a 
proposal and an opposition, and (3) a duty to 
decide judicially upon consideration of facts and 
circumstances. The second of these conditions 
has sometimes been loosely expressed by saying 
that there must be two parties. The word 
‘‘parties** is to my mind here used as meaning 
j“sidea*’ and not necessarily “juristic persons,** for 
'there are in the law reports several oases where 
writs have been issued in connection with licenses 
to run a wine ehoj), or a cinema, or closing 
orders, clearance orders and things of that kind 
in respect of which there are no two parties. 

[32] Coming next to Indian cases, in In re 
Banwarilal Roy, 48 G. w. N. 766. Das J., after 
referring to English decisions and particulary to 
the observations of Atkin L. J., proceeds to 
observe as follows (p. 800) ; 


“The real test appears to me to be the third condi- 
tion which imposes on the authority the duty to *act* 
judicially. The duty of ‘acting* judicially or ‘proceeding* 
judicially implies, to my mind, something more than 
mere application of the mind by the authority on the 
materials before him. If he does not apply his mind at all 
or does the act for a collateral purpose, it will be bad 
act in all cases. If the doing of the act is left entirely 
to the discretion of the authority as a purely subjective 
matter as said in Liversidg^. v. Anderson, (1942 A. C. 
206: 110 L. J. K. B, 721) or if the official act is ‘dis- 
cretionary and in some respects facultative’ as their 
Lordships of the Judicial Committee put it in BsasanPs^ 
case, it is purely an administrative or executive act. In 
such a case the authority alone has to form his own 
opinion, in good faith of course, on the materials be- 
fore him. A judicial or quasi-judicial act, on the other 
hand, Implies more than mere application of the mind 
or the formation of the opinion. It has reference to the 
mode or manner in which that opinion is formed. It 
implies “a proposal and an opposition” and a decision 
on the issue. It vaguely connotes “hearing evidence and 
opposition” as Scrutton L. J., expressed it. The degree 
of formality of the procedure as to receiving or hearing 
evidence may be more or less according to the require- 
ments of the particular statute, but there is an undefi- 
nable yet an appreciable difference between the method 
of doing an administrative or executive act and a judi- 
cial or quasi-judicial act,’* 

[33] All these decisions were reviewed in an 
exhaustive judgment by my learned brother 
Bhagwati J. in J uggilal Kamlapat v. Collector 
of Bombay^ 47 Bom. L. a. I070: (a.I.R. (®l 1946 
Bom. 280). That was a case in which a flat had 
been requisitioned by the Provincial Government 
under R. 75- A, Defence of India Rules. The learn- 
ed Judge held that that was a quasi-judicial act. 
After pointing out that certain sub-rules of 
R. 75-A conferred upon the Provincial Govern- 
ment power to gather materials which would 
enable them to determine whether to requisition 
the premises or not, the learned Judge mainly 
relied upon what he described as the “mandatory 
provisions’* of S. 15, Defence of India Act in 
order to hold that there was a duty to decide 
judicially. Section 15, Defence of India Act is in 
these terms ; 

“Any authority or person acting in pursuance of 
this Act shall interfere with the ordinary avocations of 
life and the enjoyment of property as little as may be 
coneoDant with the purpose of ensuring the public safety 
and interest and the defence of British India.” 

To my mind this section merely embodies a funda- 
mental and well-recognised principle of British 
jurisprudence; and with respect to the learned 
Judge, it seems to me impossible to find in that 
principle a duty to decide judicially. The prin- 
ciple is quite consistent with the discharge of 
executive, administrative or ministerial f unstions. 
It may, however, be that the learned Judge in that 
case came to the right conclusion because it is 
quite possible to read R. 75.A (i) as conferring a 
power to requisition, which is subject to a condition 
precedent: and within the ratio which I have at- 

• A. I. R. (6) 1919 P. 0. 31 : 46 I. A. 176 (P.C.), 
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tempted to set out above, the act of requisition 
would be a-quasi judicial act. It is not necessary 
to decide it in the present case, 

[34] We next have a decision of Kania J. (as 
he then was) in Kaikhushru Sorabji v. Com- 
missioner of Police, Bombay^ 48 Bom. L. R. 717 : 

(a, I, R. (34) 1947 Bom. 163). In that case, an 
order passed under the Defence of India Rules 
requiring that a particular telephone connection 
be cut off was sought to be quashed by a writ 
of certiorari. Rule 17 (i) (a), (ii) (a), which con- 
ferred the power on the requisite authority did 
not make the exercise of that power subject to 
any condition precedent. Reliance was placed on 
behalf of the petitioner on 8. 15, Defence of 
India Act and upon the judgment of Bhagwati 
J. in J uggilal Kamlapat v. Collector of Bom- 

hay, (47 Bom. L. R. 1070: A. I. R. (33) 1946 Bom. 
280). As the judgment was then the subject- 
matter of an appeal to the Federal Court — 
which incidentally was subsequently abandon- 
ed — the learned Judge expressed no opinion on 
that judgment; but negatived the contention that 
a duty to act judicially was to be found in S- 15, 
Defence of India Act, for if it was, every act 
under the Defence of India Rules would neces- 
sarilyi^ie a quasi judicial act. The learned Judge 
further observed as follows (p. 720) : 

"It appears to me that unless the authority invested 
with the power to pass an order had to act judicially, 
i.o., to weigh a question from two sides and decide on 
the matter, no question of quasi-judicial act can arise. 
The two sides cannot include himself as he is the de- 
ciding authority.’* 

This passage has been strongly relied upon by 
the Advocate. General as laying down two pro- 
positions, viz., that in order to constitute a quasi- 
judicial act there must be (l) two parties and 
(2) the deciding authority cannot be one of these 
parties. With great respect to the learned Judge, 

I do not think that when the learned Judge refers 
to ‘*two sides" the learned Judge could have in- 
tended to mean two parties in the sense neces- 
sarily of two juristic persons. All that he could 
have meant was two sides, as exemplified by a 
proposal and an opposition. That to my mind 
appears clearly from a subsequent passage in the 
same judgment where the learned Judge says 
(p. 720) : 

‘Tn the present case, in my opinion, the act of the 
respondent in making the order is not quasi-judicial. 
He has not to consider a proposition and opposition. He 
has not to weigh difierent facts and/or law and decide 
whether the order should be made or not.** 

If that be the correct interpretation, I do not 
think that any question arises of the deciding 
authority being one of the parties. Again, with 
respect, assuming that the existence of two 
juristic persons was requisite, I do not see why 
the Legislature cannot confer upon one of such 
parties the power to decide judicially as between 


himself and the other. When he exercises suobi 

powers he ceases to be a party and must act^ 
judicially.* 

[36] Applying the ratio I have attempted to 
set out to the act of requisition under the Ordin- 
ance, the first section we have to construe is S. 3- 
It is in these terms : 

"if in the opinion of the Provincial Government it is 
necessary or expedient to do so, the Provincial Govern- 
ment may by an or^er in writing requisition any land 
for any public purpose.*’ 

As I read this section, while the necessity or ex- 
pediency of requisitioning is a matter for the 
opinion of the Provincial Government, the exis- 
tence of a public purpose is a condition prece- 
dent to the exercise of the power to requisition^ 
The words "to do so” refer to the nature of the 
act, viz., "to requisition,” and not to the purpose 
for which the act is done. If it were not intended 
that a public purpose should exist before the 
power to requisition can be exercised, the words 
"for any public purpose” would be redundant, or 
in any event the words would have been, as they 
now are in 8. 6, Bombay Land Requisition Act, 
1948, "for any purpose.” Whether a public pur- 
pose exists is a matter to be determined and not 
a fact of mere physical observation, for quite 
obviously the existence or otherwise of a public 
purpose is a mixed question of fact and law. The 
act of requisition is, therefore, a quasi-judicial 
act, unless the Ordinance indicates an intention 
to the contrary. Apart from the words of 8. 3, 
the Advocate-General has not relied on any other 
provisions of the Ordinance as indicating a 
contrary intention. On the other hand, provisions 
of 83. 10 and 12 have been relied upon by Sir 
Jamahedji Kanga as indicating that the intention 
was that it should be a quaei-judicial act. I am 
not persuaded that it is so. Section 10 (l) of the 
Ordinance provides that the Provincial Govern- 
ment "may" obtain certain information "with a 
view to carrying out the purposes of the Ordin- 
ance.” Sir Jamshedji contends that the word 
"may” in this section should be understood as 
meaning "must” and it casts an obligation on 
the Provincial Government to hold an enquiry. 
Maxwell in his Interpretation of Statutes (9th 
Edn.), p. 246, considers when "may” means 
"must” : 

"Statutes which authorise persons to do acts for the 
benefit of others, or, as it is Eometimes said, for the 
public good or the advancement of justice, have often 
given rise to controversy when conferring the authority 
in terms simply enabling and not'"mandatory. In enact- 
ing that they *may* or 'shall,* if they think fit, or, 
‘shall have power,* or that ‘it shall be lawful* for 
them to do such acts, a statute appears to use the 
language of mere permission, but it has been so often 
decided as to have become an axiom that in such cases 
such expressions may have — to say the least— a com* 
pulsory force, and so would seem to be modified by 
judicial exposition. On the other band, in some cases^ 
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the authorised person is invested with a disoretion, and 
then those expressions seem divested oi that com- 
pulsory force, and probably that is the prima facie 
meaning,” 

Therefore, ‘*may*’ will mean "must” only if the 
Provincial Government is not invested with a 
discretion. That is really begging the whole 
question. 

[36] Section 12 confers upon the Provincial 
Government authority to empower any person 
to enter upon and into premises for certain pur- 
poses. In my opinion the provisions of both these 
sections are by themselves quite consistent with 
the performance of an executive as well as a 
quasi-judicial act, and the Ordinance contains no 
indication that the act of requisitioning under 
S. 3 shall be a purely ministerial act, I therefore 
hold that the act of requisitioning under S. 3 of 
the Ordinance is a quasi. judicial act and can be 
questioned by a writ of certiorari. 

[37] Regarding the second question of law in- 
volved in this appeal the argument that no writ 
of certiorari or prohibition lies against the Pro- 
vincial Government has been advanced by the 
Advocate-General 'under three heads: (l) Any 
act of the Provincial Government is an act of 
State being the act of a sovereign and cannot 
be questioned in the sovereign’s own Courts. (2) 
High Courts, never had jurisdiction to entertain 
a writ against the Provincial Government, and 
(3) there is immunity conferred by law on the 
Governor and therefore on the Provincial 
Government. 

[88] Dealing with the first ground, such a 
plea was, so far as I am aware, raised for the 
first time in 1859 in the case of Secretary of 
State for India v. Kamachee Boye Saheha, 7 
M. I. A. 476 ; (13 Moo. p. c. 22). In that case 
upon the death without issue of the Raja of 
Tanjore, who was a sovereign in treaty relations 
with the East India Company, the directors of 
the Company declared the raj to have lapsed to 
the British Government; and with the concur- 
rence of the Central Government the Govern- 
ment of Madras appointed one Mr. Forbes 
Special Commissioner for the purpose of dealing 
with the questions arising out of the extinction 
of the raj. Mr. Forbes took possession of both 
the public and the private property of the Raja 
and proceeded to prepare lists of the properties 
with a view to selling the same. The widow of 
the Raja filed a bill in the Supreme Court of 
Madras against the East India Company and 
the Court granted an injunction restraining Mr. 
Forbes from proceeding with the sale. The East 
India Company insisted that the seizing of the 
property was an act of State and that the 
Supreme Court could not inquire into it. Lord 
Kingsdown delivering the judgment of their 


Lordships of the Privy Council quoted with ap- 
proval the observations of Tindal 0. J. in 
Qibson v. East India Co., (1839) 6 Ring. N. c. 
262 : (8 L. J. (n. S.) 0. p. 193), which are as 
follows (p. 273) 

“It is manifest that the East India Company have 
been invested with powers and privileges of a two-fold 
nature, perfectly distinct from each other; namely, 
powers to carry on trade as merchants, and. (subject 
only to the prerogative of the Crown to be exercised by 
the Board of Commissioners for the affairs of India) 
power to acquire, and retain, and govern territory, to 
raise and maintain armed forces by sea and land, and 
to make peace or war with the native powers of India," 

and proceeded to observe (p. 531) : 

“That acts done in the execution of these Sovereign 
powers were not subject to the control of Ihe municipal 
Courts, either of India or Great Britain, was sufficiently 
established by the cases of The Nabob of Arcot v. East 
India Co., in the Court of Chancery, in the year 1793; 
and East India Co. v. Syed Aliy^ 7 M. I. A. 555 : 
(1 Sar 867 P. C.) before the Privy Council in 1827.’* 

[39] Hia Lordship further stated (p. 531) : 

“The next question is, what is the real character of 
the act dona in this case ? Was it a seizure by arbitrary 
power on behalf of the Crown of Great Britain, of the 
dominions and property of a neighbouring State, an act 
not affecting to justify itself on grounds of Municipal 
law ? or was it, in whole or in part, a possession taken 
by the Crown under colour of legal title of the property 
of the late Raja of Tanjore in trust for those who, by 
law, might bo entitled to it on the death of the last 
possessor? If it were the latter, the defence set up, of 
course has no foucdation.” 

[40] These obaervationa of their Lordshipa 
lay down the true teat aa to what acta of a Sove- 
reign cannot be questioned in his Courts. They 
are acta of State strictly so called — "acta not 
affecting to justify themselves on grounds of 
municipal law," — but where the act is done 
under colour of legal title, it may be questioned 
in the municipal Courts. 

[41] We next have in 1661 a judgment of the 
Supreme Court at Calcutta in P. i& 0. S, N. Co, 
V. Secretary of State for India, 5 Bom. H. C. 
(App.) 1. This wis a suit against the Secretary of 
State for damages caused by the negligence of 
the servants of Government. Sir Barnes Pea- 
cock 0. J., held that such a suit was competent. 
At p. 9 the learned Chief Justice observed as 
follows : 

“la determining the question whether the East India 
Company would, under the circumstances, have been 
liable to an action, the general principles applicable to 
Sovereigns and States, and the reasoning deduced from 
the maxim of the English law that the King can do 
no wrong, would have no force. We concur entirely in 
the opinion expressed by Grey C. J., in the case of 
Banh of Bengal v. United Company, (Bignell, Rep , 
p. 120), which was cited in the argument, that the fact 
of the Company’s having been invested with powers 
usually called sovereign powers did not constitute them 
sovereigns.” 

There are, however, certain passages in the 
judgment which have given rise to a good deal 
of misapprehension and on which many sub- 
sequent decisions of the Indian Courts have been 
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based, e. g., the learned Chief Justice observed 
at p. 13 as follows : 

“There is a great and clear distinction between acts 
done in the exercise of what are usually termed sove- 
reign powers, and acts done in the conduct of under- 
takings which might be carried on by privateindividuala 
without having such powers delegated to them,” 

Then at p. 14 it is observed as follows : 

“But where an act is done, or a contract is entered 
into, in tno exercise of powers usually called sovereign 
powers, by which we mean powers which cannot be 
lawfully exercised except by a sovereign, or private 
individual delegated by a sovereign to exercise them, 
no action will lie.’* 

These passages have been understood to mean 
that while the East India Company could be 
sued in respect of its commercial dealings, it 
could not be sued in respect of any acts done by 
it in discharge of rights of sovereignty delegated 
to them. While the former proposition is indis- 
putable, the latter is only partially true. In res- 
pect of acts of State strictly so called the 
Company is no doubt not liable; but the immu- 
nity does not extend to acts done under colour 
of legal title, although they may be acts in dis- 
charge of governmental functions in exercise of 
the rights of sovereignty delegated to the Com- 
pany. This fact has been overlooked in inter- 
preting these passages in the judgment: and in 
my opinion no useful purpose will be served by 
referring to several decisions of the Indian Courts 
in which this has been done. 

[42] In Forester v. Secretary of State for 
India in Cotinctl, I- A. Sup. vol 10 : (12 Beng. 
Ij. r. 120 P. G.), the facts were that upon the 
death of Begum Sumroo, a jaidadar under the 
Bcindia Government resumed her lands. The 
resumption was challenged by one Dyce Sombre, 
who claimed under the Begum’s will. Dealing 
with the defence that the act of resumption was 
an act of State Lord Platherley D. C. quoted 
with approval the observations of Lord Kings- 
down, and proceeded to observe as follows 
(page 17) : 

“The act of Government In this case was not the 
seizure by arbitrary power of territories which up to 
that time had belonged to another sovereign state; it 
was the resumption of lands previously held from the 
Government under a particular tenure, upon the alleged 
^ determination of that tenure. The possession was taken 
under colour of a legal title; that title being the un- 
doubted right of the sovereign power to resume, and 
retain or assess to the public revenue all lands within 
its territories upon the determination of the tenure, 
under which they may have been exceptionally held 
rent-free. If by means of the continuance of the tenure 
or for other cause, a right be claimed in derogation of 
this title of the Government, that claim, like any other 
arising between the Government and its subjects, would 
%>rima facie he cognizable by the municipal Courts of 
India.” 

[43] We next have a decision of this Court in 
Jehangir v. Secretary of State for India^ 

om. Ii, R. 131. This was a suit by a dismissed 


servant of the Government for damages for 
defamatory language used in the resolution of 
dismissal. Batty and Jacob JJ. agreed that the 
suit was maintainable, but differed as to the 
liability of the Secretary of Stats' for tortious 
acts of his servants. The matter was referred to 
Chandavarkar J., who held that the Secretary 
of State was not so liable; but the learned Judge 
expressed no opinion as to the maintainability cf 
the suit. Batty J., stated (p. 139) : 

“For it appeared to my learned colleague as well aa to 
myself, that though the appointment or dismissal of a 
certain class of officers is among the functions of a 
Government, and is not exercisable by private indivi- 
duals as such, it is a power which is exercisable only 
in pursuance of an authority conferred and regulated by 
Municipal law and deriving its justitication therefrom, 
and subject to limitations thereby imposed. It is a power 
not infrequently conferred on some ^^ersona designata 
by the Legislature. No doubt if the donee of the power 
acts within the powers conferred or is vested with final 
and exclusive discretion, tbe Court cannot interfere with 
the exercise of that power or substitute its own discre- 
tion for that of tbe authority so empowered. Yet the 
power is none the less one which must be exercised in 
conformity with the law and subject to all conditions 
and limitations which may have been imposed by tbe 
law, and if those conditions be not fulfilled or if those 
limitations be exceeded, the jurisdiction of the Courts is 
not ousted.” 

At p. 140 the learned Judge observed as follows : 

“An act of State in respect of which the jurisdiction 
of the Courts is barred must bo an act which does not 
purport to be done under colour of a legal title at all, 
and which could neither assert or violate any right con- 
ferrable by law, but which must rest for its jurisdiction 
on considerations of external politics and interestatal 
duties and rights.” 

[44] The same view was taken by the Madras 
High Court in the Secretary of State for India 
V. Hari Bhanji, 6 Mad. 273. This case related 
to the levy of a duty under a Tariff Aot which 
was questioned. It was contended on behalf of 
the Secretary of State that the levy was an act 
of State, but that contention was negatived. 

Turner 0. J. observed as follows (p. 279) : 

“Acts done by the Government in the exercise of the 
sovereign powers of making peace and war and of in- 
cluding treaties obviously do not fall within the province 
of municipal law, and although in the administration of 
domestic affairs the Government ordinarily exercises 
powers which are regulated by that law, yet there are 
cases in which the supreme necessity of providing for 
the public safety compels the Government to acts 
which do not pretend to justify themselves by any 

canon of municipal law 

Acts thus done in the exercise of sovereign powers 
but which do not profess to be justified by municipal 
law are wbat we understand to be the acts of state of 
which municipal Courts are not authorised to take 

cognizance.” 

Lastly, we have a comparatively recent decision 
of their Lordships of the Privy Council in 
Eshugbayi Eleko v. Government of Nigeria 
(Officer Administering) 1931 a. 0 . 662 : (a.I. r. 
(18) 1931 P. o. 248). The Governor of Nigeria, 
purporting to act under the Deposed Chiefs 
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Removal Ordinance, ordered the deposed chief 
to leave a specified area. As the order was not 
obeyed, the Governor made an order of depor- 
tation under which the chief was arrested. The 
chief obtained a rule nisi for a writ of habeas 
corpuSt and one of the pleas of the Governor 
of Nigeria was that it was an act of State 
and it could not be questioned in a municipal 
Court. Dealing with this aspect of the case Lord 
Atkin L. J. observed as follows (p. 671): 

“A suggestion was made by one of the learned judges 
that the order in this case was an act of state. This 
phrase is capable of being misunderstood. As applied 
to an act of the sovereign power'directed against another 
sovereign power or the subjects of another sovereign 
power not owing temporary allegiance, in pursuance of 
sovereign rights of waging war or maintaining peace 
on the high seas or abroad, it may give rise to no legal 
remedy. But as applied to acts of the executive direc- 
ted to subjects within the territorial jurisdiction it has 
no special meaning, and can give no immunity from 
the jurisdiction of the Court to inquire into the legality 
of the act,’* 

A review of these authorities makes it plain 

that the acts of the Provincial Government which 

are purported to be done under the provisions 
of any municipal law are liable to be questioned 
in municipal Courts. In the present case the act 
of requisition is such an act and is therefore 
liable to be questioned in Court. 

[45] I next^turn to the second branch of the 
argument, viz., that this Court never had juris- 
diction to issue writs against the Provincial 
Government, By the Indian Independence Act, 
1947, two independent dominions were set up in 
India as from 15th August 1947, viz., India 
and Pakistan. Section 223. Government of India 
Act, 1935, which deals with the jurisdiction 
of the High Courts was amended so as to pro- 
vide inter alia that the jurisdiction of any 
existing High Court "shall be the same as imme- 
diately before the establishment of the Domi- 
nion.” That jurisdiction was to be found in 
8. 223 as it stood before the amendment, which 
provides that the jurisdiction "shall be the same 
as immediately before the commencement of 
Part III of this Act.” Part III was brought into 
force from ist April 1937, by the Government of 
India (Commencement etc.) Order, 1936. Juris- 
diction before that date was to be found in S. 106 
(i), Government of India Act, 1915, which inter 
alia provides that the High Courts shall have 
‘ all such jurisdiction, powers and authority as 
are vested in these Courts respectively at the 
commencement of this Act.” Those were to 
be found in s. 9 , High Courts Act, 1861 (24 
& 25 vie. c. 104), That section provided that 
the High Court shall have such jurisdiction as 
Her Majesty may by a Letters Patent grant and 
subject to these and to the legislative powers 
of the Governor-General of India in Council 


“the High Court to be establlehed in each presidency 
shall have and exercise all jurisdiction and every 
power and authority whatsoever in any manner vested 
in any of the Courts in the same presidency abolished 
under this Act at the time of the abolition of such last 
mentioned Courts.” 

The Courts abolished were of course the Supreme 
Courts. The Letters Patent of 1862 constituting 
the Bombay High Court, w'hich was revoked by 
the Letters Patent of 18G5, left the jurisdiction 
of the High Court which it inherited from the 
Supreme Court unaltered. The Supreme Court 
was established under the Letters Patent of 
1823, which itself was issued under the authority 
conferred by 4 Geo. iv C. 71. Clause Vll of the 
said Act says that it shall be lawful for His 
Majesty to establish a Supreme Clourt at Bom- 
bay 

“to be invested with such Powers and Authorities, 
Privileges and Immunities, for the better Administra- 
tion of the same, and subject to the same Limitations, 
Restrictions and Control, within the said Town and 
Island of Bombay, and the Limits thereof, and the 
Territories subordinate thereto, and within the Terri- 
tories which now are or hereafter may be subject to or 
dependent upon the said Government of Bombay, as 
the said Supreme Court of Judicature at Fort William 
in Bengal, by virtue of any law now in force and un- 
repealed doth consist of, is invested with, or subject to, 
within the said Fort William, or theiplaces subject to 
or dependent on the Government thereon.” 

Under cl. V, Letters Patent the Supreme Court 
was 

” to have suoh jurisdiction and authority as our 
juaiices of our Courts of King’s Bench have and may 
lawfully exercise within that part of Great Britain 
called England as far as circumstances will admit.” 

Tapping in his Law and Practice of High Prero- 
gative Writs and Mandamus at p. 122 states 
that the writ lay against the Board of Directors 
of the East India Company and this is suppor- 
ted by two cases there relied upon, viz. The 
King v. Directors of East India Co, (1833) 
4 B. & Ad, 530 and The King v. Directors of 
East India Co. (1815) 4 M. & S. 279. After the 
governance of India was taken over from the 
Company by the Crown in 1858 by 21 & 22 
vio. C. 106, S. 65 of the Act provided that the 
Secretary of State for India can sue and be sued 
in respect of debts, liabilities, etc. for which 
the East India Company could have been sued. 
The word "sued” in this context means, as I 
shall point out later, "be proceeded against ac- 
cording to law.” This liability of the Secretary 
of State to sue or be sued was subsequent 1 
embodied in s. 32, Government of India Act, 
1916, and sub.ss. (l) and (2) thereof are as 
follows : 

“32. (1) The Secretary of State In Council may sue 
and be sued by the name of the Secretary of State in 
Council as a body corporate. 

(2) Every person shall have the same remedies 
against the Secretary of State in Council as he might 
have had against the East India Company if the 
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Government of India Act, 1858, and this Act had not 
been passed.” 

|The Provincial Government is only a successor 
|to the Secretary of State in Council in the pro- 
vincial sphere and therefore the Court had and 
has jurisdiction to issue writs against it unless 
immunity has been legally conferred upon it. 

[46] That brings me to the last branch of the 
argument which rests upon the immunity from 
legal process conferred upon the Governor by 
s. 306 ( 1 ), Government of India Act, 1936. 
The relevant part of that section is : 

“No proceedings whatsoever shall lie in, and no 
process whatsoever shall issue from, any Court in 
India against the Governor-General, or against the 
Governor of a Province, whether in a personal capacity 
or otherwise.” 

The question for decision is what is the true 
meaning of the words “in a personal capacity or 
otherwise.” To my mind “personal capacity** 
means private capacity as an individual, and 
“otherwise” means public capacity but again 
as an individual. That the immunity is con- 
ferred on the individual is borne out by the later 
part of this sub-section which I have not set 
out above, which confers immunity on persona 
who have been Governors etc. in the past. No 
proceedings will lie against them except with 
the sanction of the Governor General. 

[47] The contention of the Advocate-General is 
that the Governor is the Provincial Government 
or, at any rate, the Governor is included in the 
Provincial Go-vernment; and, therefore, the pro- 
tection given by this. sub-section extends to the 
Provincial Government. It is true that uflder 
S. 49, Government of India Act, the executive 
authority of the Province is exercised on behalf 
of His Majesty by the Governor; but it is a mis- 
take to suppose that he alone constitutes the 
“Provincial Government.” Section 20 requires 
that there shall be a council of ministers, the 
requirement being obligatory, to aid and advise 
the Governor in the exercise of his functions. 
The provisions contained in that section relating 
to the Governor’s power to act in his discretion 
or in his individual judgment were deleted with 
effect from the date on which the Indian Inde- 
pendence Act came into force, with the result 
that the Governor has now to act on the advice 
of his ministers, the real power resting with the 
ministers and not with the Governor. The Pro- 
vincial Government, therefore, is the Governor 
acting on the advice of his ministers. It is the 
Governor as an individual, whether in his pri- 
vate capacity or his public capacity, who is pro- 
tected under S. 306 (l) and not the Provincial 
Government. 

[48] Strong support to this interpretation of 
8. 306 (1) is to be found in the language employ- 
ed in the proviso to the section. That proviso is: 


“Provided that nothing in this section shall be con- 
etrued as restricting the right of any person to bring 
against the Dominion, or a Province, such proceedings 
as are mentioned in Chap. Ill ef Part VII of this Act.” 

Ordinarily the function of a proviso is to save 
something from the operation of the substantive 
section. If proceedings against the Dominion or 
a Province were covered by the section, the pro- 
viso would have stated that nothing in the sec- 
tion “shall restrict” the right of any person to 
bring proceedings against the Dominion or a 
Province etc., and not “shall be construed as 
restricting.** The choice of the latter phraseology 
by the Legislature indicates that the Legislature 
did not consider that the Dominion or the Pro- 
vinces were included in the immunity conferred 
by the sub-section; but it provided against the 
possibility of such a construction being put upon 
the sub-section by any one. In other words, the 
proviso does not serve the normal purpose which 
a proviso is intended to serve, but it is inserted 
ex majori cautela* 

[49] A subsidiary contention of the Advocate-j 
General has been that the act of requisition 
under S. 3 of the Ordinance is the act of the Gov- 
ernor, for the words “Provincial Government** 
in that section mean the Provincial Governor 
by virtue of cl. (a) of sub-s. (43a), (of S. 3 ?) 
General Glauses Act, 1897, as amended by the 
India (Adaptation of Indian Laws) Order, 1947. 
This argument cannot help the Advocate-Gene- 
ral, because if the immunity is to the Governor 
in his individual capacity private or public, it 
cannot extend to the acts of the Provincial 
Government. 

[50] Assuming, however, that the construction 
I have put upon s. 306 (l) is erroneous and that 
the Dominion and the Province is included in 
the protection given by that sub-section, the next 
question to consider is whether a writ of certio- 
rati falls within the proviso which would then 
be a real proviso in respect of the immunity 
conferred by sub s. (l). The proviso preserves 
the right to bring against the Dominion or the 
Province such proceedings as are mentioned in 
chap. 3 of Part. VII. That Chapter is headed 
“Property, Contracts, Liabilities and Suits** and 
the relevant section is S. 176, sub-s. (l), which is 
as follows : 

“The Dominion may sue or be sued by the name of 
the Dominion of India and a Provincial Government 
may sue or be sued by the name of the Province, and, 
without prejudice to the subsequent provisions of this 
chapter, may, subject to any provisions which may be 
made by Act of the Dominion Legislature or a Provin- 
cial Legislature enacted by virtue of powers conferred 
on the Legislature by this Act, sue or be sued m rela- 
tion to their respective affairs in the like oases as the 
Secretary of State in Council might have sued or been 
sued if this Act had not been passed.” mi. c * 

I read the section as being in two parts. The first 
pact provides for the names in which the Dominion 
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and the Provincial Governments may sue or be 
sued and constitutes the Dominion of India and 
the Provinces juristic persons for that purpose. 
The latter part provides the extent to which 
they can sue or be sued and that is the same 
extent to which the Secretary of State in Council 
might have sued or been sued prior to the Act. 

[51] The first contention of the Advocate- 
General with regard to this section is that the 
word **Bue’* must be restricted to suits instituted 
by filing plaints, and does not include any other 
legal process. That argument to my mind is 
untenable. Wharton in hia Law Lexicon gives 
the meaning of “sue” to be “prosecute by law; 
to claim a civil right by means of legal proce- 
dure.” In Vejeram v. Pur shot tumdas, 7 Bom. 
Ij. r. 138, Tyabji J., interpreted the word “sue” 
appearing in s. 43, Civil P. C. The learned 
Judge stated (p. 141) : 

*‘Now the dictionaries tell us that to sue means to 
make a legal claim or to take legal proceedings against 
any person. It does not necessarily mean to file a suit 
by means of a plaint such as is referred to in the Civil 
Procedure Code. Taking any legal proceedings in 
matters of any kind would be to sue.” 

I have, therefore, no hesitation in holding that 
the word "sue” in s. 176 has the same wide 
meaning and includes a petition for writs. 

[62] The second argument of the Advocate- 
General is that in any event no writs lay against 
the Secretary of State in Council. As I have 
pointed out earlier while dealing with the argu- 
ment on the jurisdiction of this Court to issue 
such writ, the Court had such jurisdiction unless 
immunity from jurisdiction was to be found in 
some enactment. It would be useful to trace the 
history of immunity from process of Court in 
India. In 1781 as a result of dissentions between 
the Judges of the Supreme Court and the 
Governor-General and the Council of Bengal, 
the East India Company Act (21 Geo. iii, c. 70) 
was passed. Section l enacted that the Governor- 
General and the Council of Bengal shall not be 
subject to the jurisdiction of the Supreme Court 

“for or by reason of any aot or order or any other 
matter or thing whatsoever counselled, ordered, or dono 
by them in their publio capacity only acting as Govern- 
or-General and Council." 

Section 2 conferred similar immunity on all 
persona for acts done by order of the Governor. 
Section 3 contained a proviso which is in these 
terms : 

“Provided always, that with respect to such order or 
orders of the said Governor General and council as do 
or shall extend to any British subject or subjects, the 
said Court shall have and retain as full and competent 
jurisdiction as if this Act had never been made.” 

Section 4 provides that despite such immunity 
proceedings would lie in the King’s Bench Divi- 
sion of England. The Charter Act of 1823, 4 
Geo. IV, c. 71, S. 7i which authorised the esta- 


blishment of the Supreme Court at Bombay by 
a Letters Patent contained the following proviso: 


"Provided always, that the Governor and Council at 
Bombay, and the Governor-General at Fort William 
aforesaid, shall enjoy the same exemption and no 
other, from the authority of the said Supreme Court cf 
Judicature to be there erected, as is enjoyed by the said 
Governor-General and Council at Fort William aforesaid 
for the time being, from the jurisdiction of the Supreme 
Court of Judicature there already by law established." 


The Letters Patent of 1823 conferred upon the 
Governor freedom from arrest and imprison- 
ment and also enacted that the Governor and 
any of the Council shall not be subject to the 
jurisdiction of the Court, but the proviso con- 
tained in S. 3 of the Act of 1781 was not repea- 
ted. However, since the Letters Patent was 
issued under the authority of the Charter Act of 
1823 which clearly provided that the Governor 
and Council shall enjoy “the same exemption 
and no other” as enjoyed by the Governor- 
General and Council of Bengal from the juris- 
diction of the Supreme Court of Bengal the 
proviso contained in s. 3 of the Act of 1781 con- 
tinued to have full force. This immunity was 
preserved throughout the Government of India 
Acta and was found in s. 110 of the Aot of 1915, 
prior to the Act of 1935. 


[53] It is not necessary to consider precisely 
the extent of this immunity, for, in my opinion, 
the immunity was conferred throughout on the 
Governor-General and Council and not on the 
East India Company, who was subject to the 
jurisdiction of the Courts up to 1858. After 1858 
although the immunity continued, the Secretary 
of State could sue and be sued in place and 
stead of the East India Company. There is to 
my mind no warrant for the proposition that 
the Secretary of State was immune from the 
jurisdiction of the High Court to issue writs. 
This contention of the Advocate-General must 
also therefore fail. 

[54] The Advocate-General has strongly relied 
on certain decisions of the Madras High Court 
and a decision of the Calcutta High Court in 
which it has been held that a writ of certiorari 
does not lie against a province. The respect in 
which we hold our sister High Courts had led 
me carefully to consider those judgments and I 
will proceed to state shortly my reasons for 
coming to a contrary conclusion. 


[65] The case of V enkataratnam v. Secretary 
of State for India, 63 Mad. 979 : (a. i, r. (i7) 
1930 Mad. 896) was decided under the Govern- 
ment of India Act, 1915. This was a petition for 
the issue of a writ of certiorari to the Honour- 
able the Minister of Publio Health. (See judg- 
ment of Madbavan Nair J, at p. lOOl). It was 
held that no writ lay. Venkatasubba Rao J. 
based his judgment on two grounds : (1) that 
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under S. 106 (i), Government of India Act, 1916, 
there was no jurisdiction to issue a writ against 
the Governor of Madras and equally none 
against the Governor acting with the Ministers, 
and (2) that the exemption contained in S. 110, 
Government of India Act. 1915, applied to the 
Governor acting with the Ministers, Now S. 110 
in terms included the Ministers within the scope 
of the immunity, and if I may say so with 
respect, the decision was no doubt right on that 
ground alone. But the learned Judge at p. 996 
after referring to the provisions of the Statute 

of 1780 observed as follows : 

“The Governor is thus individually not amenable for 
actg done in big ofQcial capacity. As granting the writ 
against ‘the Governor acting with Ministers* involves 
the exercise of jurisdiction against the Governor himself 
it follows that we must even as against that body, 
refuse to issue certiGrari'* 

While the former proposition is unexceptional, 
with respect, I am unable to agree with the 
latter. The learned Judge himself in a later 
passage in the judgment states (p. 1000) : 

“Reading the section strictly, the Governor is ex- 
empted, so are the Members and the Ministers. But 
this exemption does not extend to *the Governor in 
Council' or the ‘Governor acting with Ministers.** 

With that statement I am in entire agreement, 
but I respectfully disagree when the learned 
Juf^ge proceeds to observe (p. lOOO) : 

“VVe must construe th^ section reasonably. If each of 
these individuals enjoy immunity in respect of his 
public acts, it stands to reason that they should like- 
wise be exempt when acting jointly.** 

In my opinion, a statute ousting the jurisdiction 
of the Superior Courts must be strictly construed. 
I may farther point oat that there was no pro- 
viso to S. 110 of the Act of 1915 corresponding to 
the proviso to S. 306 (l) of the Act of 1935. 

[66] We next have the case of Thyagarajan 
V. Government of Madras^ I. L. R. (1910) Mad. 
201 : (A. I. R. (26) 1939 Mad. 910), It was decided 
under the Government of India Act, 1935. Here 
the petition was for a writ of certiorari against 
the Provincial Government and on that ground 
the case ot V enlcataratnam v. Secretary of 
State for India^ 63 Mad. 979 : (A. i. r. (17) 
1930 Mad. 896), was sought to be distinguished 
in argument. At page 207 Leach C. J. held that 
no writ lay. He stated that : “The position 
under the Government of India Act, 1935, is not 
here different from the position under the Gov- 
ernment of India Act, 1915.....*' With respect this 
ignores altogether the proviso to 8. 306 (1) which 
was not considered at all in this case. The 
learned Chief Justice then proceeded to observe 
(p. 209) : 

“Section 59 requires all executive actiou of the Gov- 
ernment of a Province to be taken in the name of the 
Governor and the order in question being an executive 
order lawfully passed and lawfully issued in the name 
of the Governor and therefore bis order, the Court has 
no power to interfere with it.’* 


With these observations again I must express 
my respectful disagreement. Section 69 to my 
mind merely provides that all executive acts 
"shall be expressed to be taken in the name of 
the Governor.” It does not make them the acts 
of the Governor. 

[67] The latest decision of the Madras High 
Court is that of Kandastvami v. Province of 
Madras, I. L. K. (1918) Mad. 283 : (a. i. r. (31> 
1917 Mad. 143) in which the same view was taken 
as in the case last cited. It appears from the 
judgment of the learned Chief Justice at p. 292 
that it was not even suggested in argument that 
the proviso to S. 306 (1) had to be considered 
before deciding tbe matter. 

[58] There is a decision of tbe Calcutta High 
Court in Jn re Banwarilal Boy, 18 O. W. N. 766, 
in which that High Court took the same view as 
tbe Madras High Court. Das J. delivered an 
exhaustive and learned judgment in the course 
of which after dealing with tbe history of the 
jurisdiction of the High Court at p. 803 he 
observed as follows : 

“This takes us further back to the Regulating Act, 
the Charter of 1774 and the Act of Settlement, under 
which only such suit ot action could be brough against 
the United Company as were mentioned in cl. 13 of 
that Charter, There is no suggestion that except in 
such suit or action the Supreme Court had any other 
jurisdiction, powers or*authority over the Company as 
such or could issue any prerogative writ against the 
Company as such.** 

With respect to the learned Judge, he appears to 
have overlooked cl. 5 of the Charter which con- 
ferred upon the Supreme Court the same juris- 
diction as ”our justices of our Courts of King’s 
Bench have and may lawfully exercise” in 
England. This led the learned Judge to hold 
thatS. 176 (l), Government of India Act, 1936, 
does not apply to writs, an opinion with which 
I must express my respeotful dissent. Dealing 
with s. 306 (l), Government of India Act, 1935, 

the learned Judge stated on the same page : 

“To accede to this application for Issue of a writ of 
Certiorari against the Government of Bengal will 
inevitably mean issuing process against the Governor, 
for he is at least a part of the Government of Bengal. It 
is illogical to bold that although this Court has no 
jurisdiction whatever over the Governor by himself, 
this Court has jurisdiction over him when he is 
associated with his Ministers.” 

In expressing this opinion the learned Judge 
quoted with approval the decision in Yenkata- 
ratnam v. Secretary of State for India, 63 
Mad. 979 : A. I. B. (17) 1930 Mad, 896). For 
reasons already set out I am unable to share 
this view, as I am firmly of the opinion that 
any provision ousting the jurisdiction of Supe- 
rior Courts must be strictly construed. 

[69] Lastly, there is a judgment of my learned 
brother Coyajee J. in Lady Dinbai Petit v. 
Noronhat 47 Bom. L, R. 600 i (A. i. R. (32) 1946 
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Bom. 419). The learned Judge there followed the 
decisions of the Madras and Calcutta High 
Courts and it appears from the report that no 
arguments were placed before the learned Judge 
regarding the proviso to S. 306 (l), Government 
of India Act, 1936. The case went to the Appeal 
Court and is reported in Lady Dinhai Petit v. 
AT. S, Noronha, 48 Bom. L. R. 265 : (A. I. R, 
(33) 1946 Bom. 407). A Division Bench consisting 
of Kama and Chagla JJ. (as they then were) 
held that the Province was not a party to the 
proceedings and the question as to whether a 
writ lies against a Province did not arise for 
determination: but both the learned Judges 
stated that they should not be understood to be 
in agreement with the reasoning of the learned 
trial Judge on the interpretation of 8. 806 (l). 
(See pages 264 and 270 of the report). 

[60] I have, therefore, come to the conclusion 
that a writ of certiorari lies against a Province 
and I agree with the order proposed by my 
Lord the Chief Justice for the disposal of this 
appeal. 

R-G*D. Order accordingly, 

A. I. R. (36) 1949 Bombay 303. [C. N. 78,] 
Chagla C. J. and Tendolkab J. 

P, F. Rao and another — Appellants v. Gir- 
dharlal Lallubhai — Respondent* 

Appeal No, 69 of 1948, Decided on 4th January 1949, 
from judgment of Bhagwati J., D/- 27th September 
1948. 

(a) Bombay Land Requisition Ordinance (V [5] 
of 1947), S. 4 (4) — Government cannot requisition 
new premises which are under construction at time 
of order. 

Where the Government requisitions under S. 4 (4), 
new premises which are still under construction, the 
Government acts in excess of their jurisdiction. Such 
permises cannot be described as ‘‘vacant" on the date 
of the notification or premises which ‘‘become vacant" 
after the notification, within the meaning of S. 4, The 
expressions do not apply to premises coming into exis- 
tence after the notification. [Para 1] 

(b) Bombay Land Requisition Ordinance ( V [5] 
of 1947), S. 4 — Requisition of premises under S. 4 

(4) is conditional upon premises being vacant 

Government has to determine whether facts cons- 
titute vacancy — Order therefore is quasi-judicial 
order — Writ of certiorari can be issued in case 
Government exceeds jurisdiction — Writ lies only 
against Province of Bombay and not against Assis- 
tant Secretary to Government or Minister — Order 
sunder S. 45, Specific Relief Act, cannot be issued 

either against Province or against Secretary to 

o ^^^>ster— Ceniorari—Specifici Re- 
lief Act (1877), S. 45. 

Jurisdiction to requisition premises under S. 4 (4) is 
conditional upon the premises being vacant as provided 
by Bub-s. (1). Under eub-s. (4) as under S. 3 an objec- 
tive fact has got to be determined before an order of tequi- 
Bition can be made, and that objective fact is whether 
the premises are vacant or become vacant. The Lecia- 
lature has imposed upon the Government the duty to de- 


termine various facts and circumstances which go to con* 
Btitute a vacancy as understood and defined by 8. 4 of 
the Ordinance. Therefore, an order of requisition made 
by Government under 8. 4 (3) is a quasi-judicial order, 
and if Government act in excess of their jurisdiction 
a writ of certiorari can be directed to be issued againat 
them. [Para.-j 1 uod 2] 

But the writ would be only against fhe Province of 
Bombay and not against the Assistant Secretary of the 
Government of Bombay or the Minister. [Para 2] 

No order under 8. 45, Specific Belief Act also can be 
made against the Assistant Secretary and (he Minister. 
And as regards Province of Bombay, S. 45 itself preclu- 
des such an order being made against it: A. I. K. (36) 
1949 Bom. 277, Bel. on. [Para 3] 

M. P, AmiUt Acting Advocate General and G. N. 
Joshi—ior Appellants. 

N. A, Palhhxwalla — for liespondent. 

Facts. — The petitioner started adding new 
rooms to his building. He agreed to let 2 of the 
rooms viz., Nos. il & 12 on I3th November 1947 
to one B from the time the rooms were ready 
for occupation. On 18th March 1948, while the 
rooms were still under construction the Govern- 
ment of Bombay issued the orders requisitioning 
the rooms and they were found pasted on the 
doors of rooms Nos. 11 and 12. The orders were 
issued in the exercise of powers under s. 4 (4), 
Bombay Land Requisition Ordinance (v [5] 
of 1947) by the order of the Governor by the 
Assistant Secretary, Bombay Government, Health 
and Local Government Department. In pursu- 
ance of one of the orders the Inspector in Health 
and Local Government Department took posses- 
sion of the rooms which were still under cons- 
truction. On 5th April 1948, the petitioner filed 
a petition in the High CJourt praying for (i) a 
writ of certiorari, (2) writ of prohibition, (3). an 
order under s. 45, Specific Relief Act, (i) interim 
relief in terms of prayer (3) and (5) ad interim 
relief in terms of prayer (3). Originally the peti- 
tion was filed against the Assistant Secretary, 
Government of Bombay and one R to whom the 
rooms were allotted by the Government bat 
subsequently the petition was amended by ad- 
dition of the ProvinOG of Bombay and the Min- 
ister in charge of the department. Bhagwati J. 
before whom the petition came on 27th September 
1948 made an order in terms of prayers (1), (2) 
and (3), The respondents appealed. 

Chagla C. J. — This is also an appeal against 
the judgment of Mr, Bhagwati J. ordering the 
issue of a writ of certiorari against the three 
respondents. The same questions are involved 
in this appeal as were involved in Rao v. Ad^ 
vani, 51 Bom. l, b. 342 ; (a. I. R. (36) 1949 
Bom. 277) and for the reasons given by us in 
that appeal the same consequences must 
follow in this appeal. But the order made by 
Government which is challenged is under s, 4 
(3) of the Ordinance and not under s. 3. It 
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is not disputed that the premises which were 
requisitioned were not in existence at the date 
when the Notification was issued by the Pro- 
vincial Government specifying the areas in 
which premises are situated to which S. 4 would 
apply and the question that arises for determi- 
nation is whether s. 4 would apply to premises 
which come into existence after the date of the 
Notification. Now, S. 4 refers to premises which 
are vacant on the date of such Notification or 
which become vacant after such date. They 
were certainly not vacant at the date of the 
Notification. Can it be said that they became 
vacant after the date of the Notification? In my 
opinion, “become vacant*' only applies to such 
premises as were in'^xistence at the date of the 
Notification and not to premises which come 
into existence after the date of the Notification. 
This is clear from the language of S. 4 (l) itself 
because it refers not to any premises but such 
premises, premises as are referred to in the ear- 
lier part of that sub section. Therefore, in re- 
quisitioning premises under sub-s. (4). the 
Government were acting in excess of their juris, 
diction. Their jurisdiction to requisition premi- 
ses under sub-s. (4) is conditional upon the 
premises being vacant as provided by 8 . 4 (i). 
This is also clear from the language of sub-s. (4) 
because the power to requisition is not with 
regard to any premises but the premises, and 
the premises can only be the premises referred 

to in 8. 4 (l). 

[2] Under sub.s. (4) also as under s. 3, an 
objective fact has got to be determined before 
an order of requisition can be made, and that 
objective fact is whether the premises are vacant 
or become vacant. The fact of premises being 
vacant or becoming vacant is not something 
which is capable of ascertainment by mere 
physical demonstration, because S. 4 defines 
what is the meaning of the expression “vacant”, 
and the premises are only vacant or become 
vacant (1) by the landlord ceasing to occupy the 
premises. (2) by the termination of a tenancy, 

( 3 ) by the eviction of a tenant, (4) by the release 
of the premises from requisition, and (5) other- 
wise. It is unnecessary to consider whether 
“otherwise” is ejusdem generis with what goes 
before or not. But the fact remains that the 
Uegislature has imposed upon the Government 
the duty to determine various facts and circum- 
stances which go to constitute a vacancy as 
understood and defined by S. 4 of the Ordinance. 
Therefore, in my opinion, just as in the case of 
S. 3, an order of requisition made by Govern- 
ment under S. 4 (3) is a quasi-judicial order, and 
Government having acted in excess of their 
jurisdiction a writ of certiorari has been rightly 
directed to be issued against them. For the same 


reasons given by us in Bao v. Advani^ 61 Bom., 
li. R, 342 : (A. 1. R. (36) 1949 Bom. 277) the writ' 
would noi lie against respondents 1 and 4. 

[3] The learned Judge has also made an 
order apparently under 8. 46, Specific Relief Act 
against respondents 1, 3 and 4, ordering them 
to hand over to the petitioner possession of the' 
requisitioned premises. For reasons I have, 
already given in Bao v. Advani, 61 Bom. L. R 
342 : (a, I. R. (36) 1949 Bom, 277) no order 
under a. 46 can be made against Mr. Rao and 
Mr, Vartak, With regard to the Province 
of Bombay s. 45 itself in terms precludes 
such an order being made against the Pro- 
vincial Government. The result, therefore, is 
that the appeal will be allowed as against 
appellants l and 3 and with regard to the order 
made against appellant 2 the order will be 
maintained to the extent that a writ of certio- 
rari has been directed against it, but the order 
will ha modified by deleting from it the direc- 
tion as to handing over possession. 

[4] The result, therefore, is that the appeal 
will be allowed as against appellants 1 and 3 
and the appeal will be dismissed as against 
appellant 2. 

[6] As regards the costs of the petition, the 
costs will be paid by the Province of Bombay 
and not by all the respondents, as directed by 
the learned trial Judge. As far as the costs of the 
appeal are concerned the respondents have sub- 
stantially succeeded and therefore the appellant 
must pay the costs of the appeal. Costs will be 
taxed on the basis of a long cause scale, with 
two counsel certified. Certificate under 8. 205, 
Government of India Act to issue. 

[6] Tendolkar J. — I agree. I wish only” to 
add that I have come to the conclusion that an 
act of requisition under 8. 4 of the Ordinance is 
a quasi-judicial act, because this section imports 
the legal concept of vacancy as distinguished 
from the mere physical concept in the sense of 
non. occupation. Whether or not premises are so 
vacant is therefore a matter to be determined 
and the existence of a vacancy is a condition 
precedent to the exercise of the power of requisi- 
tioning. The case therefore falls within the ratio 
that I have attempted to lay down in my judg- 
ment in Bao v. Advani, 61 Bom. li. R- 342 : 

(A. I. R. (36) 1949 BOm. 277). 

U G.D. Appeal partly allowed. 

A. I. R* (36) 1949 Bombay 304 [0. N. 79.] 

Desai J. 

Juharimal Senaji—Blaintiff^^ Idladhar 

Madhavji Satwara — Defendant. 

O, 0. J. Sait No. 1168 of 1947. Decided on 22nd July 

1948. 
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(a) Bombay Agricultural Debtors Relief Act 
(XXVIII [28] of 1947), Ss. 1 (2), 2 (3) and 19— Pro- 
visions of Act not applicable to Courts in City of 
Bombay — Bombay Court not bound to transfer 
suit. 

The provisions of the Bombay Agricultural Debtors 
Relief Act, 1947, do not apply to the City of Bombay 
and the Courts in the City of Bombay are not bound 
to transfer the suit to the Court within the meaning 
of the Act. [Para 9] 

(b) Bombay Agricultural Debtors Relief Act 
(XXVIII[28] of 1947), Ss, 2(3) and 19 —Party desiring 
to have suit transferred to Court within meaning 
of Act to mention Court within whose jurisdiction 
he was ordinarily residing— Civil P. C. (1908), S. 20, 

The definition of the ‘Court’ in S. 2 (3), refers to 
ordinary residence. A man may be residing at more 
than one place. But ordinary residence is not the same 
thing as residence. If a party wants to have a suit 
transferred to the Court within the meaning of the Act 
he should mention the Court within whose jurisdiction 
he was ordinarily residing in his pleading as that is a 
question of fact and not of law: 3 All. 91 (e, C.), Rel. on. 

[Para 13] 

Annotation : (’44-Com.) C. P, C., S. 20 N 6 Pt. 1. 

N. A. Mody — for Plaintiff, 

S. A. Desai — for Defendant, 

Judgment. — The plaintiff has filed this suit 
against the defendant to recover three sums, one 
of R8. 4,600 lent by the plaintiff to the defen- 
dant on 30th June 1946, another of Rs. 400 lent 
by the plaintiff on 2Dd December 194G, and a 
third sum of rb. 60 lent by the plaintiff on 
30bh January 1947. The plaintiff in addition to 
these three sums, claims interest, with the result 
that the total amount now claimed by him is 
RS. 6,962 and interest. In para. 7 of the plaint 
the plaintiff says that the defendant resides in 
Bombay. It is not stated that the defendant 
ordinarily resides in Bombay. 

[ 2 ] By his written statement the defendant 
has raised various defences, the first of which is 
contained in para, i of his written statement. 
That paragraph states as follows : 

agricultural purposes 
in the Thana District and has been cultivating land 
Versonally; his annual income from sources other than 
agricultural and manual labour does not exceed 33 per 

hlio* ^ income and his total debts are 

t W V. defendant therefore submits 

^^**^*“ meaning of the Bombay 

Agricultural Debtors’ Relief Act, 1947 , and this 
Honouiable Court has no jurisdiction to try this suit.” 

fit ^ (defendant claims the bene- 

ht of being an agriculturist within the meaning 
of the Dekkhan Agriculturists’ Belief Act, 1879 , 
and submits that for that reason also this Court 
has no jurisdiction to try the suit. By para 10 
the defendant says that the plaintiff is entitled 
if at a 1 to recover from the defendant only a 

Burn of Rs. 3,400 with interest thereon at 6 ner 
cent, per annum. ^ 

[ 4 ] The statement made in para. 7 of the 
plaint that the defendant resides in Bombay is 
■not denied. The written statement does not men. 
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tion the area wherein the defendant ordinarily 
resides or the Court of the Civil Judge having 
ordinary jurisdiction in that area. 

[ 5 ] On these pleadings the following issues 
were raised : 

1. Whether the defendant is a debtor within the 
meaning of the Bombay Agricultural Debtors’ Relief 
Act, 1939. or 1947 ? 

2. Whether the defendant is an agriculturist within 
the meaning of the Dekkhan Agriculturists’ Relief Act. 
1879 ? 

3. If either of the first two issues is answered in the 
affirmative, whether this Honourable Court has juris- 
diction to try the suit? 

The last issue is : 

4. What is the amount due and payable to the plain- 
tiff by the defendant ? 

[6] As far as these issues are concerned, I 
must point out that the issue that the defendant 
is a debtor within the meaning of the Bombay 
Agricultural Debtors’ Relief Act, 1947 , does not 
arise on the written statement. In my opinion, 
that defence should in terms have been raised. 
No application for amendment of the written 
statement was made. It is not a question of law 
only but a question of fact and law. The issues 
in this case were handed in after the arguments 
as regards the Act of 1947 commenced. The issue 
on the Act of 1939 was raised by Mr. S. A. Desai 
as a result of the argument which Mr. N, A. 
Mody advanced after Mr. Desai had finished his 
opening address on the Act of 1947. In my opin- 
ion he is not entitled to raise the defence based 
on the Act of 1939, 

[7j I shall now consider the provisions of the 
Bombay Agricultural Debtors’ Relief Act, 1947 , 
as I have to decide whether as a result of that 
Act this Court has no jurisdiction to try this 
suit. Mr. S. A. Desai has drawn my attention to 

the preamble to the Act which says as follows : 

“Whereas it is expedient to consolidate and amend* 
the law for the relief of agricultural debtors in the 
Province of Bombay and for certain other purposes 
specified therein ; It is hereby enacted as follows:” 

Section 1 reads as follows ; 

“This Aot may be called the Bombay Agricultural 
Debtors’ Relief Act, 1947. 

It extends to the whole of the Province of Bombay 
except the City of Bombay.'^ 

[8] The whole argument centres round those 
important words “except the City of Bombay.” 
Mr. Desai has contended that the object of the 
Act was to give relief to agricultural debtors in 
the Province of Bombay, but that so far as agri. 
cultural debtors in the City of Bombay holding 
lands in Bombay were concerned, the intention 
of the Legislature was not to give them the 
relief which was meant for other agricultural 
debtors in the Province of Bombay. Mr. Desai 
says that if a man owned land in Bombay only 
and resided in Bombay, the benefit of the Act 
was not intended to be given to him. If a man 
owned land in Bombay but was not resident in 
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Bombay and also held land outside Bombay, expressly stated to extend to the whole of th& 


Mr. Desai contended that the Bombay land 
would be taken into consideration along with the 
other lands outside Bombay for the purposes of 
the Act of 1.047. Mr. Desai has drawn my atten- 
tion to s. 2, Bub-3. (3), which defines the word 
'Court’* used in the Act and to the word "debtor” 
which is defined in s. 2, sub-s. (6). Mr. Desai 
has also drawn ray attention to S. 15 of the Act 
and to S. 19. Under S, 19, sub-s. (1), all suits . . . 
in respect of any debt pending in any civil or 
revenue Court shall, if they involve the questions 
whether the person from whom such debt is due 
is a debtor and whether the total amount of 
debts due from him on the date of the applica- 
tion exceeds Rs. 15,000, be transferred to the 
'*Court'* Mr. Deeai argues that the words "Civil 
(or revenue) Court" include the High Court of 
Bombay, and that the present suit should be 
transferred to the "Court" within the meaning 
of the Act as the defendant is not residing in 
Bombay. Mr. Mody on the other hand argues 
that on a plain reading of S. 1 the Court in the 
City of Bombay is expressly excluded from the 
operation of the Act. He says that the word "it” 
in sub-s. (2) of S. l which talks of "It extends to 
the whole of the Province of Bombay except the 
City of Bombay” includes all sections contained 
in the Act, and, therefore, he reads S. 1, sub-s. (2), 
in reference to S. 19 as follows. "The provisions 
of S. 19 extend to the whole of the Province of 
Bombay except the City of Bombay.” I am 
inclined to accept that view. In other words 
S. 19 read with S. 1, sub-s. (2), must be held 
to read as follows : "All suits pending in any 
Civil Court in the Province of Bombay, except in 
the City of Bombay (meaning except in Courts 
in the City of Bombay) shall be transferred to 
the ‘Court’ within the meaning of the Act of 
1947.” If it was intended to take away the juris- 
diction of the High Court of Bombay, the Legis- 
lature should have used the necessary words for 
that purpose. Not only are there no words tak- 
ing away the jurisdiction of the High Court of 
Bombay, but, on the contrary, my reading of 
S. 1, sub- 3 . (2), is that that jurisdiction is express- 
ly preserved. Mr. Desai has rightly appealed to 
me that this can scarcely be in consonance with 
the spirit of this legislation. I have, however, to 
deal with the plain language of the Act and not 
with the policy underlying it which led to the enact- 
ment of the several provisions therein contained. 
Mr. Mody has drawn my attention to Bom- 
bay Act XXVIII [28] of 1939 Called the Bombay 
Agricultural Debtors Belief Act, 1939, and the 
provisions of 0. 37 thereof which correspond to 
the provisions contained in S. 19 of the Act of 
1947 . Mr. Mody points out that under 8. 2 of the 
Act of 1939 the provisions of S. 37 have been 


Province of Bombay. He, therefore, concedes 
that under S. 37 of the Act of 1939 the High Court 
of Bombay was bound to transfer the suits to the 
Board mentioned in S. 87. Mr. Mody has also 
referred me to the provisions of the Dekkhan 
Agriculturists’ Belief Act of 1879. He says that 
by S. 1 of that Act, S. 11 has been extended to 
the whole of British India. By S, 11 of that Act 
it is provided that every suit of the description 
Mentioned in 8 . 3, cl. (w), may, if the defendant^ 
or, when there are several defendants, one only 
of such defendants is an agriculturist, be institut- 
ed and tried in a Court within the local limits 
of whose jurisdiction such defendant resides, and 
not elsewhere, Mr. Mody says there are no such 
express words taking away the jurisdiction of the 
Bombay High Court under the Act of 1947. When 
faced with this difficulty, Mr. S. A. Desai tried 
to argue that the Act that he was thinking of' 
was not the Act of 1947 but the Act of 1939. He 
said that this suit was filed on 26th April 1947, and 
the present Act came into force in May 1947, and,, 
therefore, the Act which was in force on the date 
of the suit was the Act of 1939 and the provisions 
of that Act must be held to apply to this suit 
now that the question has come up before me for 
consideration whether this Court should transfer 
the suit. Mr. Mody points out that if that be so^ 
the defendant is faced with this further difficulty 
that there are no Boards to-day in existence 
within the meaning of the Act of 1939 to whom 
this suit can he referred as provided by S. 37 of 
that Act, those Boards having been abolished by 
the Act of 1947 — see S. 66 of the Act of 1947. I 
accept Mr. Mody’s argument in this behalf. Even 
if it was permissible for Mr. Desai to argue that 
the Act of 1939 applies, which I think is not per- 
missible, the Act of 1939 is inapplicable since 
there are no Boards to which this suit can be 
transferred, and the jurisdiction of the High 
Court remains unaffected in that behalf. 

[9] Mr. Mody has contended that under the 
Act of 1947 it is not the location of the land but 
the residence of the owner of the land which is 
a matter of moment, and, therefore, he says that 
it is wrong to allege that the words City of 
Bombay” in S. 1 refer to the land in the City of 
Bombay, as Mr. Desai seemed to suggest. He 
says that the words "except in the City of 
Bombay” mean except to Courts in the City of 
Bombay, and he goes further and says that the 
Act does not apply to persons ordinarily resident 
in Bombay or to land in Bombay. In my opin- 
ion, the provisions of the Act of 1947 do not apply 
to the City of Bombay and that Courts m the 
City of Bombay are not bound to transfer tne 
suit to the "Court” within the meaning of the 
Act of 1947. As regards the Act of 1939, thera 
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being no Board to which the transfer can be 
made under the provisions of that Act. the juris- 
diction of the High Court of Bombay to try this 
suit remains unaffected. 


[10] The whole of the above discussion as 
regards the Act of 1947 arises out of the defen- 
dant’s submission in para, i of the written state- 
ment that he is a debtor within the meaning of 
the Bombay Agricultural Debtors’ Belief Act of 
1947 and this Court has no jurisdiction to try 
this suit. The Act of 1939 is not referred to in 
para, i of the written statement, and I have 
already expressed my opinion that the defendant 
is not entitled to rely on that Act, as that defence 
raises not only a question of law but also a 
question of fact. When faced with this difficulty, 
Mr. Desai referred me to the judgment of the 
Appeal Court in this suit (Appeal No. 67 of 1947 , 
decided by Chagla C. J. and Tendolkar J., on 
3rd March 1948). That appeal arose out of a 
refusal by Coyajee J. to give leave to the defen- 
dant to defend the suit when it came on for 
hearing before him on a summons for judgment 
and when he passed a decree on admissions 
against the defendant. The defendant preferred 
an appeal, and the appeal was allowed. In the 
course of his judgment. Chagla C. J. said: 

No further pleadings are necessary because the 
affidavit of the defendant may be treated as the written 
sUtement where the point has been elearly raised.” 

Though the defendant had the right to have his 
affidavit treated as his written statement, he has 
chosen to put in a written statement, and I am 
therefore not inclined to refer to the affidavit of 
the defendant dated 26 th August 1947 . Mr. Desai 
said that in para. 3 of that affidavit the defen. 
dant has not referred to the year of the Act and 
has only referred in general terms to the Bombay 
Agricultural Debtors’ Belief Act and that he is 
therefore entitled to rely on the Act of 1939 . I do 
not think so, as the defendant by his written 
statement has expressly chosen to rely on the 
Act of 1947. If as Mr. Desai days now the Act of 
1947 does not apply, then there is no defence on 

the Bombay Agricultural Debtors’ Belief Act 
raised which I have to try. 

[11] Thereis one further point which I would 
like to draw attention and which does not seem 
to have been appreciated by counsel in the case 
who argued the matter before me. The Act of 
1947 defines “debtor” as follows: 


“ ‘Debtor’ means 

(a) an individual — 

(i) who is indebted; 

(ii) who holds land used for agricultural purpoaes or 
haa held such land at any time not more than 30 years 
before the 30th January 1940, which has been transfer- 
red whether under an instrument or not and which 
transfer Is in the nature of a mortgage althouRh not 
purporting to be so; 




(iii) who has been cultivating land personally for the 
cultivating seasons in the two years immediately prc" 
ceding the date of the coming into operation of this 
Act or of the establishment of the Board concerned 
under the repealed Act; and 

(iv) whose annual income from sources other than 
agriculture and manual labour does not exceed 33 per 
cent, of his total annual income or does not exceed Ks. 
500, whichever is greater.” 


XOIS D36&DS tuQ iDdlViQU&l rGfGTTGd to in 

S. 2 , sub-s, (5) (a), is a porson who complies with 
all the requirements of sub-cls. (i) to (iv) of sub- 
cl. (a) and particularly in this case of's. 2. sub- 
S. (5) (a) (iii). The averments made in para! l of 
the written statement are not sufficient to con- 
stitute the defendant a “debtor” within the 
meaning of s. 2 , sub-s. (5) (a) (iii). The defen- 
dant’s submission that he is a debtor, because of 
the facts alleged in para. 1 of the written state- 
ment, within the meaning of the Act of 1947 , 13 
thereffire not correct, and therefore his further 

submission that this Court has no jurisdiction is 
also not correct. 


[ 12 I It is clear on a reference to para. 1 of the 
written statement that the Act contemplated 
therein is the Act of 1947. Assuming that the Act 
of 1939 was the Act contemplated by the defen- 
dant, even then the material facts contemplated 
by s, 2, suh-s. (c) of that Act, which are neces- 
sary to constitute a “debtor” within the meaning 

of s. 2 , sub-s. ( 6 ), are not set out see S. 2 ( 6 ) 

(3), which says, “who has been cultivating such 
land personally from a date prior to the 1st of 
April 1937 and S. 2 ( 6 ) (4), which says, whose 
annual income from sources other than agricul- 
ture and manual labour does not ordinarily 
exceed, 20 per cent, of his total annual income, 
or does not exceed Rs. 300. whichever is greater! 
Now those are questions of fact which, in my 
opinion, should have been set out in the written 
statement. These are, however, not so set out 
nor is the Act of 1939 referred to. and I am. there- 
fore. confirmed in my opinion that the defendant 
is not entitled to raise any defence on the Act of 
1939. 

[13] Mr. Mody for the plaintiff points out 
that in the plaint it is stated in Para. 7 that the 
defendant resides in Bombay and that this alle- 
gation is not denied in the written statement. It 
is true that the defendant says in his written 
statement that he holds land for a^^ricultural 
purposes in the Thana District and^bas been 
cultivating land personally which would suggest 
aa if he was residing within the jurisdiction of 
the Thana Court. But both in the Act of 1939 
and in the Act of 1947 the expression "to culti- 
vate personally has been defined to mean 

to cultivate by one’s own labour or by the labour of 
any member of one’s family or by servants or hired 
labour under one’s personal supervision or the personal 
supervision of any member of one’s family,” 



808 Bombay Somabhai v. Narandas (Chagla C. J.) A. L R. 


From this it follows that a man may be residing 
in one place and cultivating land personally at 
another place. The defendant by his affidavit 
stated that he was residing at Borivli but he has 
not raised that contention by his written state- 
ment. Mr. Mody says that the word "Court” 
in the Act means the Court having ordinary 
3uri3diction in the area where the defendant 
resides, and he says that as the defendant must 
be deemed by his written statement to have 
admitted that he was residing in Bombay, it 
follows that the Bombay High Court has juris- 
diction. But I must point out that that submis- 
sion is not correct as the definition of the word 
"Court” refers to “ordinary” residence. Now a 
man may be residing at more than one place — 
see Mulla’s Civil Procedure Code, Edn. 11, p. 116, 
Orde V. Slcinner, 7 I. A. 196 : (3 ald. 91 P.O.). 
But ordinary residence is not the same as resi- 
dence. In my opinion if the defendant wanted 
to have this suit referred to the "Court” within 
the meaning of the Act of 1947, he should have 
mentioned the “Court” within whose jurisdiction 
he was ordinarily residing, as that is a question 
of fact. and not of law. 

[14] If, therefore, the defendant is not a 
“debtor” within the meaning of the Act of 1939 
or the Act of 1947, it may well be that the whole 
of the above discussion was unnecessary. But I 
expressed my opinion on that question as the 
point about the defendant not being a “debtor” 
within the meaning of the Act of 1939 or the Act 
of 1947 was not argued before me. 

[15] For the reasons aforesaid I answer Issue 1, 
namely, whether the defendant is a debtor 
within the meaning of the Bombay Agricultural 
Debtors' Relief Act, 1939 or 1947, in the negative. 

[16] As regards issue 2, namely, whether the 
defendant is an agriculturist within the meaning 
of the Dekkhan Agriculturists’ Relief Act, I refer 
the suit to the Commissioner for ascertaining whe. 
ther the defendant’s income from agricultural 
sources for three years prior to the institution of 
the suit exceeds the income from non- agricultural 
sources. 

[17] As regards issue 3, namely, if either of 
the first two issues is answered in the affirmative 
whether this Honourable Court has jurisdiction 

’ to try the suit, this will have to await the find- 
ings of the Commissioner. 

[18] So also Issue 4 as to the amount due 
and payable to the plaintiff also will have to 
stand over. 

[ 19 ] As regards costs, the defendant will have 
to pay to the plaintiff the costs of and incidental 
to the hearing of the first issue. Further costs 
and further directions are reserved. 

D.h. Order accordingly. 
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ChAGIjA 0, J. AND BAVDEKAR J, 

Somahhai Shanabai Patel — Applicant v. 
Narandas Zaverdas — Opponent, 

Civil Revn. Appln. No. 402 of 1947, Decided on 9th 
April 1948, from order of Civil Judge (Senior Division), 
Nadiad. 

Bombay Agricultural Debtors* Relief Act (28 
[XXVIII] of 1947), S. 19 (1) — Suit or other pro- 
ceedings pending at date when application under 
S. 4 could be made to Special Court, can alone be 
transferred. 

Under 8. 19 (1) only such suits, appeals, applications 
for execution and proceedings can be transferred which 
were pending at the date when an application under 
S. 4 could be made to the Special Court set up under 
the Act. [Para 5] 

The object of transferring the suit Is to permit some 
other Special Court to try it and dispose of it. But if 
that other Court cannot deal with the suit because of 
the limitation laid down in the Act itself, then it 
cannot be said that the Legisl^Tture intended the suits 
to be transferred from the ordinary civil Courts to the 
Special Courts set up under the Act. [Para 4] 

Where the suit was filed on 24th July 1946 when 
the last date for an application under the old Act 28 of 
1939 was Slst October 1945 and when in fact S, 4 
would not apply to the suit at all because no applica- 
tion could be made under that section, the suit cannot 
be transferred. [Para 5] 

D. y. Patel — for Applicant. 

C. K. Shah — for Opponent. 

Cbagla C. J. — This is a civil revisional ap- 
plication from an order made by the Civil Judge, 
(Senior Division) Nadiad. IJhe applicant made 
an application that a suit which was pending 
before the learned Judge should be transferred 
to the Court set up by the Bombay Agricultural 
Debtors’ Relief Act, 1947, under S. 19 of that Act 
and that application was rejected by the learned 
Judge. 

[ 2 ] The facta may be briefly stated. The 
opponent filed a suit in the Court of the Civil 
Judge (Senior Division) Nadiad, on 24tb July 
1946, claiming from the petitioner Rs. 29,999 as a 
debt due at the foot of accounts subsisting be- 
tween him and the- petitioner. This debt was 
alleged to have been incurred between the dates 
20 th January 1946, and 16th December 1946. On 
9th July 1947, the petitioner made an applica- 
tion to the Court for transfer of his suit to the 
Court under the Bombay Agricultural Debtors’ 
Relief Act, and the question that has been 
argued before us by Mr. Patel is that the learn- 
ed Judge was wrong in refusing the application, 
that the learned Judge had no jurisdiction to 
proceed with the suit, and the proper Court - 
which was competent to try the matter was the 
Court set up by the Bombay Agricultural 
Debtors’ Relief Act. 

[ 3 ] In order to appreciate the argument it is 
necessary to look at the scheme* of the Act, 
XXVIII [28] of 1947. The Act is intended for the 


L 
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relief of agrioultural debtors and the scheme is 
that Special Courts are set up for the adjust- 
ment of debts of these debtors. Relief is not 
intended to be granted to all debtors but only to 

debtors whose debt does not exceed the sum of 

* 

Rs. 15,000. Before Act xxviir [28] of 1947 was 
passed, another Act which dealt with the same 
subject-matter and which was intended for the 
same purpose was on the statute book and that 
Act was Act XXVIII of 1939. Under that Act 
Debt Adjustment Boards were also set up for the 
purpose of adjusting the debt of the agricultural 
debtors. The defendant is a resident of Thasara 
taluka and the Board for that taluka was estab- 
lished on Ist April 1946. The scheme of the Act 
is that applications for the adjustment of the 
debt can be made either by the debtor or by the 
creditor- But such an application has to be 
made within the time fixed by S. 4 of the Act 
and that time is that the application has got to 
be made before 1st August 1947, if a Board was 
established under the old Act on or after ist 
February 1947. If the Board was established be- 
fore that date, then no application can be made 
under this section. If such an application was 
made, it would be clearly barred. In this case 
a Board was established for the Thasara taluka 
under the old Act on 1st April 1945, and the last 
date for making the application to that Board 
was 3ist October 1945, and therefore, as I read 
B. 4, it would not be open either to the debtor or 
to any creditor to«make*any application with re- 
gard to the adjustment of debts under 8. 4 of this 
Act. Section il provides that no application under 
S. 4 or s. 8, which deals with settlement of debts 
arrived at between debtors and creditors, shall be 
entertained by the Court on behalf of or in res- 
pect of any debtor, unless the total amount of 
debts due from him on the date of the applica- 
tion is not more than Es. 16,000. Section 15 makes 
all debts void in respect of which no application 
for adjustment or settlement is made. Section 17 
provides for the decision by the Court under the 
Act of two preliminary issues; one is whether the 
person for the adjustment of whose debts the ap- 
plication has been made is a debtor and the 
second is whether the total amount of debt due 
from such person on the date of the application 
exceeds Rs, 15,000, and if that Court finds either 
that such a person is not a debtor or that the 
amount of debts is more than Rs. 15,000, then 
the Court must dismiss the application. Then we 
come to 8 . -19 which calls for an interpretation 
at our hands. That section deals with pending 
suits, appeals and applications, and it provides 
that all suits, appeals, applications for execution 
and proceedings other than reviaional in respect 
of any debt pending in any civil Court or reve- 
nue Court shall, if they involve the questions whe- 


ther the person from whom such debt is due is a 
debtor and whether the total amount of debts 
due from him on the date of the application ex- 
ceeds Rs. 16,000, be transferred to the Court. The 
section is by no means very happily worded, but 
we have to take legislation as we find it and 
give to it such effect as we possibly can. 

[ 4 ] It is contended by Mr. Patel that as he 
has raised the question in the suit that he is a 
debtor and that his debt does not exceed Es. 15,000, 
the suit under this section must be transferred 
to the proper Court. It is important to note that 
when the suit was filed, viz., 24th July 1946, it 
was not open to the debtor or to any creditor to 
file any application with regard to the adjust- 
ment of debts or settlement of debts. The last 
date for doing so had already expired on 31st 
October 1945. Therefore, the submission that is 
made to us and which we are asked to accept is 
that although the time for making the applica- 
tion for adjustment or settlement of debts had 
already expired when the suit was filed, still that 
suit being a pending suit within the meaning of 
S. 19 should be transferred to the Court set up 
under the Act. If we were to accede to this con- 
tention, a very curious and to my mind a very 
illogical result would ensue. Indisputably, if no 
suit had been filed by the creditor, neither the 
debtor nor he nor any other creditor could have 
made an application for the adjustment of debts 
under s. 4 of the Act. If such an application 
had been made, it would be clearly barred and 
could not have been dealt with by the Court set 
up under the Act. According to Mr. Patel, mere- 
ly because a suit is filed, the pendency of that 
suit gives a higher and a better right to the 
debtor than would have been enjoyed by him if 
no such suit had been filed. That to my mind is 
an entirely untenable contention and a conten- 
tion which does not fit in with the general scheme 
of the Act. Under the Act, applications were only 
permitted up to a certain date and the Act lays 
down the consequences of not making those ap- 
plications, and those consequences are, that the 
debts become void. It is also the scheme of the 
Act that where there are questions which can be 
decided by the Courts set up under the Act, the 
ordinary civil Courts should not decide those 
questions and therefore pending suits should be 
transferred and the Special Courts should be left 
to decide those questions. But it could not pos- 
sibly have been intended and it is not intended, 
as far as I can see, that suits should be transfer- 
red although the questions raised by those suits 
can no longer be dealt with or disposed of by the 
Special Courts set up under the Act. The object 
of transferring the suit is to permit some other 
Special Court to try it and dispose of it. But if 
that other Court cannot deal with the suit because 
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of the limitation laid down in the Act itself, 
then it cannot be said that the Legislature in- 
tended the suits to be transferred from the ordi- 
nary civil Courts to the Special Courts set up 
under the Act. 

t4a] Section 19 (2) contains a provision that 
where an application made is under 8. 4 or a 
statement submitted pursuant to that applica- 
tion under S. 14 includes a debt in respect of 
which a suit is pending, then the Court shall 
issue a notice to the civil Court, and on the 
receipt of such notice the pending suit is to be 
transferred. Here again, the assumption is that 
the application made to the Court under s. 4 
was an application which was within time. No 
Court can issue a notice under sub-a. (2) unless 
the application made was an application which 
was not barred by limitation under s. 4 . Sub- 
section (3) provides that when a transfer has 
taken place either under sub-s, (l) or sub-s. (2) 
of s. 19, the Special Court shall proceed as if an 
application under 8. 4 had been made to it. 
Here again the Court is empowered when the 
transfer has been made to proceed on the foot- 
ing and on the basis as if an application has 
been made under s. 4 of the Act. But the Court 
could not deal with these transferred suits or 
appeals or applications unless it was competent, 
unless the application it made to it under B. 4 
had been within time. 

[6] Therefore, in my opinion, under S. 19 (l) 
only such suits, appeals, applications for execu- 
tion and proceedings can be transferred which 
were pending at the date when an application 
under s. 4 could be made to the Special Court 
set up under the Act. As this suit was filed on 
24th July 1946, when the last date for an applica- 
tion under the old Act was Sist October 1945, 
and when in fact S. 4 would not apply to this 
suit at all because no application could be made 
under that section, in my opinion, the learned 
Judge was right in the view he took and rightly 
dismissed the petitioner's application. The revi- 
sion application, therefore, fails and the rule 
must be discharged with costs, 

[6] Bavdekar J. — The question is to what 
cases 8 . 19 (l) of the new Act has application, 
and in so far as the present Act is based to a 
very large extent upon the old- Act, it would not 
be out of place to refer to the corresponding pro- 
visions of the old Act. Corresponding to S. 19 (2) 
there was in the old Act. S. 37 (2) which permitted 
the Board to give notice when application for 
adjustment bad been made to it and it came to 
its notice that there was a suit pending in a civil 
Court about a debt mentioned by the debtor or 
creditor in the application for adjustment or by 
a creditor in a statement made by him in answer 
to a notice issued by the Board. Upon receipt of 


such notice, the Court was bound to transfer the 
suit to the Board. Just as in the case of the pre- 
sent Act, the old Act provided that applications 
for adjustment both by the creditors and the 
debtors should be made before a particular date, 
and in case any such application was not made, 
then all debts would be extinguished in ac- 
cordance with the provisions of 8. 32 of the old 
Act, and I think that 8. 37 (l) was intended to 
apply to suits, applications for execution and 
proceedings which were pending in a Court before 
the time prescribed for making an application 
whether by a debtor or a creditor had expired. 
Under 8. 37 (2) of the old Act the Board could 
not give notice to the Court when no application 
had been made to it. It was then for* the creditor 
or the debtor in the suit which was pending to 
move the Court saying that the application 
should be transferred on the ground that the 
debtor was a debtor under the Act and there 
was an issue between him and the creditor that 
his debts were less than Rs. 15,000. I have no 
doubt that if the creditor did not come forward 
to make such an application to the Court, the 
debtor would come forward to do so, and the 
proceedings would be transferred and the Board 
would proceed as if on an application for adjust- 
ment having been made with the result that the 
debtor would not have bad to make an applica- 
tion for adjustment in a hurry or to allow the 
civil Court to proceed to judgment and perhaps 
to'execution without adjustment of the suit debt, 

[7] It is no doubt true that the words of both 
S, 37 (l) and s. 19 (l) are general and that has 
made it possible for Mr. Patel to argue that if 
a suit or appeal or application is pending at any 
time before a Court and an application is made 
to the Court by a debtor saying that the total 
amount of debts due by him does not exceed 
Bs. 15.000, the Court must send the suit to the 
Court under the present Act, He says similarly 
the Court had to send the proceedings of the suit 
to the Board under the old Act upon receiving 
the prescribed notice. But if sub-s, (l) of S. 37 
of the old Actor S. 19 of the new Act are to be 
construed in this manner, sub-s. (2) in both cases 
would be superfluous. Mr. Patel says that it was 
enacted to provide for recalcitrant cases. Now, 
one can understand that a creditor may not 
want to move the Court for a transfer to the 
Board or Court constituted under the present 
Act but the debtor would always want to do so 
and in any * case the Court or Board would 
ordinarily^ come to know of a suit when one of 
the parties informed it of its existence. 

[8] There is, however, another reason why 
the operation of sub-s. (l) should be limited to 
the period before the date when the last date for 
making applications for adjustment bad not 
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expired. Under the provisions of the third clause 
of both the sections of the old and the new Acts, 
where the suit or application for execution or 
proceeding is transferred to a Court, the Court 
must proceed as if upon an application for adjust- 
ment of the debts had been made to it. When 
an application for adjustment of debts is made to 
the Court, it must give notice to the creditors 
and the creditors have got to file statements 
before it of debts which are due to them. If a 
suit or appeal or application for execution is 
transferred to a Court after the time prescribed 
for making an application for adjustment of 
debts is passed, the creditors would be entitled 
to file an application of the debts due to them. 
Mr. Patel says that even if they did file such 
application, their debts would have been extin- 
guished in case they had not made any applica- 
tion by the last date provided for such applica- 
tions. I am not so sure that that result would 
follow because under s. 32 of the old Act every 
debt due from a debtor who ordinarily resides 
within the local area for which a Board is estab- 
lisbed under s. 4 or who belongs to a class of 
debtors for which a Board is established under 
the said section, in respect of which no applica- 
tion has been made under S. 17 within the period 
specified in sub s, (l) of the said S. 17, or in 
respect of which no application for recording a 
settlement is made under S. 23 within the period 
specified in the said S. 23 or in respect of which 
an application is made to the Board is with- 
drawn under S. 27 and no fresh application is 
made under S. 17, and every debt due from such 
debtor in respect oi which a statement is not sub- 
mitted to the Board by the creditor in compliance 
with the provisions of s. 31 shall be deemed to 
have been duly discharged. There is a correspond- 
ing provision in the present Act. It is arguable, 
of course, that even though the words underlined 
(here italicized) occur in S.32 and corresponding 
words occur in the corresponding section of the 
present Act, if a creditor has not made an appli. 
cation within time the debt will be extinguished 
notwithstanding the fact that the creditor men- 
tions the debt in a statement which is submitted 
to the Board under the provisions of s. 31 of the 
old Act and the corresponding provision of the 
present Act. But that is by no means clear, 
becondly, there is the question of the debt to 
which the pending suit or proceeding relates. If 
S. 32 (l) of the old Act is not to be read subject 
to 8. 37 and S, 15 of the new Act is not to be read 
subject to S. 19, that debt will be extinguished or 
void. What then is the use of transferring the 
suit to the Board or Court ? It could hardly be, 
as Mr. Patel says, in order to enable the Board 
or Court constituted under the new Act to pro- 
nounce it to be extinguished or void. In my 


opinion the only way of avoiding the superfluity 
and difficulty pointed out above is to read sub- 
3. (1) of 8. 37 of the old Act and S. 19 of the new 
Act as intended to apply at a tinrc when tbe 
time for making an application for adjustment 
of debts to the Court, whether by a creditor or 
a debtor has still not expired. Nobody is likely 
to be prejudiced in case that meaning is ascribed 
to s. 37 (1) except a creditor who has not made 
an application for adjustment in time, but I 
think there was enough notice to creditor both 
in the old as well as tbe now Act that if be re- 
frained from making an application in time he 
did so at his peril, 

[9] It may be that when an application for 
adjustment of debts is made to a Court, the 
debtor may be entitled to have an adjustment 
not only of his debts at the time whether appli- 
cation was made but also of debts which he 
may have incurred after the date prescribed 
for making an application for adjustment had 
passed. But that will not matter, because in 
case the debtor has incurred such a debt and the 
creditor has filed his suit in respect of it, it is 
open to the debtor whdhad made an application 
for adjustment to move the Court, proper steps 
being taken under S. 19 (2). I, therefore, agree 
with the order which has been proposed by my 
learned brother. 

R.G.D. Revision dismissed. 


A, I. R. (36) 19^9 Bombay 311 [C. N. 81,] 
Chagla C. J. and Gajendragadkar J. 

Shamrao Babaji Lokare — Defendant 1 — 
Appellant v. Bhimrao Kondi Lokare and 
another — Plaintiffs — Respondents, 

Second Appeal No. 1174 of 1944, Decided on 20th 
July 1948. 

Hindu law — Adoption — Widow — Son dying 
leaving his son and widow — Widow’s power to 
adopt is extinguished and is not revived after death 
of grandson and widow-daughter-in-law. 

The test to determine whether a widow has the 
power to adopt or not on the death of her eon, is, has 
that eon left a eon or has that son left a widow? If 
either of the contingencies is present, then the widow 
has no longer the power to adopt. It comes to an end 
and is extinguished and is not revived after the death 
of both the grandson and the son’s widow : A.I.R. (20) 
1933 P. C. 155, Expl, and Foil. ; 26 Bom. 526 ; 10 
M. I. A. 279 (P. C.) and A. I. R, (22) 1935 P. C. 95, 
Rel, on; A. I. R. (32) 1945 Bom. 164, Disting. ; A.I.R. 
(28) 1941 Nag. 116, Dissent. [Paraa 4 and 6] 

V, S. Desai — for Appellant. 

B. N, Ookhale — for Respondent 1, 

Chagla C* J. — This appeal raises a very 
intoresting question concerning the Hindu law 
of adoption. The facts giving rise to the appeal 
are that one Babaji died leaving. a widow Anubai 
and a Eon Krishna. Krishna married Vitba. 
Krishna died on 27th October 1918, leaving a son 
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Changdeo. Changdeo died on 28th October 1918, 
and Vitha died in 1928. Anubai adopted to her 
husband defendant 1 on 14th May 1934, and the 
suit was filed by the next reversioners challeng- 
ing the adoption. Both the lower Courts took 
the view that the adoption was bad. 

[2] It is urged by Mr. Desai on behalf of the 
adopted eon that since the recent Privy Council 
decision a revolutionary change has taken place 
with regard to the view taken by the Courts in 
India as to the nature and effect of adoption. 
Originally decisions on adoption emphasised the 
property aspect of adoption and those decisions 
were also coloured by the English view of the 
law of property. The idea was shocking to an 
English lawyer that a property which had become 
vested for a long time should become divested 
on an adoption taking place. But the Privy 
Council has now emphasised that primarily the 
adoption must be looked at from the point of 
view of its religious and spiritual efiScacy and 
that considerations with regard to the vesting 
and divesting of property are merely incidental. 
The Privy Council has also emphasised the 
Brahminical doctrine that it is the duty of a 
Hindu to see that his male line is continued and 
adoption is resorted to in order to give effect to 
that Brahminical doctrine. Now, in this case, it 
will be realised that it is the grandmother who 
is adopting, as when .her son Krishna died on 
27th October 1918, he left both a son and a 
widow. Mr. Desai’a contention is that on the 
death of Vitha there was no one who could con- 
tinue the male line of Babaji and, therefore, the 
power of Anubai to adopt which was merely 
suspended so long as Vitha was alive revived 
and she became capable of adopting after 1928, 
and, therefore, what she did on 14th May 1934, 
was with a view to continue the male line of 
Babaji which, but for the adoption, would have 
become extinct. 

[3] Now, this view, if accepted, would be 
wholly contrary to a Full Bench decision of this 
Court in Ramhrishna v. Shami'ao, 26 Bom. 


trations to point out when the power of a widow 
to adopt is extinguished. The first case is where- 
a Hindu dies leaving a widow and a son and 
where through that eon the line is continued 
down to a grandson. The second illustration is 
where a Hindu dies leaving a widow and a son 
and where the line has been continued to a great 
grandson. And the third illustration was that of 
the actual facts of Bhooban Moyees case: (10 
M. I. A. 279 : 2 Sar. Ill p. c.), where a Hindu 
died leaving a widow and a son and that son 
died married, leaving a widow as heir. It was 
pressed upon this Bench that the principle that 
they were laying down was not in accordance 
with either the letter or the spirit of the Hindu 
law as expounded in the books or as understood 
by the Hindus themselves. Chandavarkar J„ 
rejected that contention saying that it was not 
open to the learned Judges to go into that ques- 
tion as they must accept the law as laid down 
in Bhoobun Moyee's case : (lO M. i, A. 279 ; 

2 Sar. Ill p. G.). It is also necessary to point out 
that Chandavarkar J. takes the view that there 
is and there must be some limit to the power 
of the widow to adopt, because Mr. Ohaubal at 
the bar argued that a widow could adopt without 
any limit as to the period within which adoption 
may be made and her power was never at an 
end — it .was only suspended so long as the estate 
was vested in others, but directly it came to her 
from those others it was revived. 

[ 4 ] Now, Mr, Desai’s contention is that the 
law laid down by this Full Bench is no longer 
good law especially in view of the decision of 
the Privy Council in Amarendra Mansingh v. 
Sanatan Singh, 60 I. A. 242 : (A. I. R, (20) 1933 
P. c. 165). In our opinion, far from the validity 
of the Bombay Full Bench decision being shaken 
by the Privy Council, the Privy Council haa 
afhrmed and emphasised the principle under- 
lying that decision. In the first place, the Privy 
Council in this case themselves agree that some 
limit must be placed upon the power of the 
widow to adopt, and this is what they say at 


526 : (4 Bom, L. R. 316), In that case Fulton, 
Crowe and Chandavarkar JJ, held that where 
a Hindu dies leaving a widow and a son, and 
that eon himself dies leaving a natural born or 
adopted son or leaving no son but his own 
widow to continue the line by means of adop- 
tion. the power of the former widow is extin- 
guished and can never afterwards be revived. 
Chandavarkar J. delivering the judgment of the 
Bench mainly relied for the decision on the 
judgment of the Privy Council in Mt. Bhoobun 
Moyee Debia v ,Bamhishore Achraj Ghowdhary, 
10 M. I. A. 279 : (2 sar. Ill P. C.) and Chanda, 
varkar J. points out that in the decision of the 
Privy Council Lord Kingsdown gives three illus- 


p, 249 of the judgment : 

*‘But that there must be some limit to its exeroise, or 
at all events some conditions in which it would bo 
either contrary to the spirit of the Hindu doctrine to 
admit its continuance, or inequitable in the face of 
other rights to allow it to take efiect, has long been 
recogniged both by the Courts in India and by this 
Board, and it is upon the difficult question of where 
the line should be drawn, and upon what principle^, 
that the argument in the present case has been mainly 
turned.** 

With respect, the Privy Council in this case has 
addressed itself to that diflScult question and has 
drawn the line and has stated a principle which, 
goes to show the limit of the widow’s power to- 
adopt, and the principle that they have laid down 
is that when at the death of her son there is bisl 
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widow or a grandson, then the power of the 
widow is extinguished and cannot be revived. 
Therefore, in order to determine whether a 
widow has the power to adopt or not on the 
death of her son, the test that has gob to be 
applied is, has that son left a grandson or has 
that son left a widow? If either of the contin- 
gencies is present, then the widow has no longer 
the power to adopt. According to Mr, Desai 
the power is not extinguished but merely sus- 
pended so long as the grandson or the widow of 
the son are in existence, but on the death of 
both the suspended power revives and the widow 
again becomes capable of adopting. In our 
opinion, this submission is contrary to the express 
words used by the Privy Council stating that the 
power of the widow is not suspended but exting- 
uiehed. At p. 259 their Lordships consider at 
what particular moment in the son’s life is the 
mother’s power to adopt extinguished and the 
conclusion they come to is stated at p. 260, viz, 
that the power of adoption would he extinguished 
and not merely suspended on the son’s death 
by the survival of either a grandson or the son’s 
widow. This conclusion their Lordships arrived 
at after a careful consideration of the earlier 
decisions of the Board itself and also various 
decisions of the Indian High Courts including the 
decision in Ramkrishna v. Shamrao (26 Bora, 
526 *, 4 Bom. L, R. 315), Therefore it is no longer 
a matter of doubt or dispute or a matter for 
speculation as to what is the limit of a Hindu 
widow’s power to adopt. The doubts and diffi. 
culties are set at rest and the principle has been 
clearly enunciated by the Privy Council. Mr. 
Desai has relied on a passage in the case of 
Blwobun Moyee (lO M. I. a. 279 : 2 Sar. ill 
P. C.), where their Lordships say that as long as 
the wife survives one-half of the husband sur- 
vives, and according to Mr. Desai, so long as 
Anubai survived, in her one-half of Babaji sur- 
vived, and when Changdeo and Vitha were no 
longer in existence she could iJontinue the male 
line as much as Babaji could have if be had been 
alive. Now, it would be erroneous to compare 
the powers of Babaji himself to adopt with those 
^ his widow. Although she is given power under 
Hindu law to continue the line of her husband, 
those powers are by no means unlimited or un- 
restricted. There are many circumstances under 
which Babaji could have adopted whereas Anubai 
could not have. It is also true that the well- 
known doctrine of Hindu law is that the male 
line of a Hindu is* not extinguished so long as 
there is a potential mother. Bub the whole ques- 
tion that has got to be determined in every case 
is whether the potentiality of the mother has 
come to an end or not. It is not as if the 
mother continues to be potential throughout her 


life and her potentiality never comes to an end. 
The principle enunciated in Amarendras case 

(60 I. A. 242 : A. I. E. (20) 1933 P. O. 155) is 
reiterated and re-emphasised in the later deci- 
sion of the Privy Council in Vijaysingji Ghha- 
trasingji v. Shivsangji Bhimsangji (62 I. a. 
161 : A.I.R. (22) 1936 P. 0. 95) and at p. 165 their 

Lordships of the Privy Council enunciated the 
principle of Amarendra's case (60 I. A. 242 : 

A, I. R. ( 20 ) 1933 p. c, 155) in these words : 

“ As observed by this Board in Amarendra Man- 
siyigh^s case (60 I. A. 242 : A.I.R. (20) 1933 P. C. 155), 
the pcver of a widow to adopt doea not depend upon 
the question of vesting or divesting of the estate. The 
purpose of adoption is to secure the continuance of the 
line, and when the natural son has left no son to con- 
tinue the line, nor a widow to provide for its continu- 
ance by adoption, his mother can make a valid adop- 
tion to her deceased husband, although the estate is 
not wested in her.” 

[5] Our attention has been drawn to two 
cases which, according to Mr. Desai, go counter 
to the principle laid down in Ramkrishna v. 
Shamrao (26 Bom. 526 : 4 Bora. L. R. 315). 
The first is a decision which I gave sitting singly 
reported in P-andurang Bhau v. Changunabaz, 
46 Bom. li. R. 913 : (a. I. R. (32) 1946 Bom. 164). 
The facts of that case were very peculiar. There 
a Hindu father had two sons and he died leav- 
ing those two sons and bis widow. The elder 
son died leaving a widow and tw’O days later 
the younger son died unmarried and the mother 
made an adoption, and the question was whether 
the adoption was good, and the view I took was 
that as the younger son bad died without leav- 
ing a widow or a soni the mother’s power of 
adoption had not come to an end and she could, 
therefore, validly adopt the plaintiff. It will be 
noticed that at the date of the death of the 
younger son there was neither a widow, either 
his or the elder brother’s nor a grandson who 
could continue the male line, and it should 
also be noticed that so long as the younger son 
was alive there would be no question of the 
power of the widow of the elder son as far as the 
continuation of the line of the father was con- 
cerned because the younger son was there to 
continue the line. The next case on which reli- 
ance was placed is a decision of the Nagpur 
High Court in Bapuji v. Gangaram^ I. d, r, 

(1941) Nag. 178 ; (A.I.R. (28) 1941 Nag. 116). In 

that case, a Hindu died leaving a widow and a 
son and the son died leaving a widow only. It 
was held that on the remarriage of the widow of 
the son the power of the mother to adopt revived. 
Now, with very great respect to the Nagpur 
High Court, what the learned Judges attempted 
to do was logically to extend the principle in 
Amarendra's case (60 I. a. 242 ; a. I. b. ( 20 ) 
1933 p. 0. 165). It is not always safe to extend 
logically the principle to be deduced from a 
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paL‘fcicular decision. A decision is good for the 
tacts of that particular case, and to apply it to 
a different set of facts with regard to which 
different considerations would apply is not 
always a sound principle. It is perfectly true 
that every case does not merely decide with 
regard to the particular facts, but there also can 
be enunciated and deduced a principle arising 
out of that case, iiut to extend that principle 
merely because logic requires it, is an attempt 
which is always a rather hazardous one, and 
according to the Nagpur High Court the true 
rule that they deduced from the Privy Council 
decisions and the other decisions of Indian High 
Courts which they considered, is that the grand- 
mother’s power is suspended by the interposition 
of various persons, son, son’s widow, son’s son 
and revives with the removal of the obstacle. 
Now, with great respect again, this rule is quitd 
contrary to what is expressly stated by the 
Privy Council in Amarendra' s case (60 I. A. 242 : 
A. I. R. (20) 1933 p. C. 155) to which we have 
drawn attention. Our High Court also considered 
Amarendra's case (60 i. a. 242 : A. i. R. (20) 
1933 P. c. 155) in Ramchandra v. M%irlidhar, 
39 Bom. L. R. 699 ; (a. I. R. (25) 1938 Bom. 20) 
and on facts similar to the facts before the 
Nagpur High Court came to a contrary conclusion. 

[6] Applying therefore the principle, which in 
our opinion is deducible from the decision of the 
Privy Council in Amarendra' s case (60 I. A. 
242 : A. 1. R. (20) 1933 P. C. 155) to the facts of 
the case before us, the question that we have to 
ask and answer is, whafc was the position when 
Krishna died on 27th October 1918. The answer 
to that question is that there was a widow and a 
grandson capable of continuing Babaji’s line. 
As that was the position on the death'of Krishna 
Anubai’a power to adopt came to an end and 
was extinguished, and the fact that both 
Changdeo and Vitha died did not bring about a 
revival or renewal of that power to adopt which 
had already come to an end. The result, there- 
fore, is that the adoption of defendant 1 by 
Anubai was not a valid adoption. We agree 
with the decision of both the lower Courts. The 
appeal fails and must be dismissed with costs. 

R.G.D. Appeal dismissed. 

A. I. R. (36) 1949 Bombay 314 [C. N. 82.] 

FULI. BENCH 

Chagla C. J., Gajendragadkar and 

Tendolkar JJ. 

Vijaysingrao Balasaheb Shinde Desai — 
Appellant v, J anardanraoNarayanrao Shinde 
Desai and others — Respondents, 

First Appeal No. 101 of 1944, Deoided on 29th 
March 1949, from decision of Joint Civil Judge (Senior 
Division) at Belgaam in Special Sait No. 347 of 1939. 


(a) Hindu law — Succession— Custom— Onus 

Person alleging rule o( primogeniture must esta- 
blish it. (Order of Reference,) ^ 

In Order of Reference, — To every estate held by 
Hindus, whatever its character, the ordinary Hindu 
law of succession applies, and it is for the party who 
alleges that a different law of succession applies, to 
prove it as a matter of custom. Where a party sets up 
a rule of primogeniture, he must establish it. [Para 2] 

(b) Bombay Hereditary Offices Act (III [3] of 
1874), S. 4 — Person acquiring watan property or 
having hereditary interest without acquiring watan 
office or being under obligation to perform services 
is watandar : 41 Bom. L. R. 924 : A. I. R. (26) 1939 
Bom, 414 : 185 I. C, 874, OVERRULED. 

A person who acquires watan property or has here- 
ditary interest in it without acquiring the watan office 
and without being under any obligation to perform the 
service attached to the office is a watandar within the 
meaning of the Watan Act, 1874: 41 Bom. L, R. 924 ; 
A. I. R. (26) 1939 Bom. 414 : 185 I. C. 874, OVER- 
RULED ; A. I. R. (22) 1935 Bom. 380, Approved, 

[Para 10] 

O. R. Madbhavi — for Appellant. 

O, R. Manerikar (Jor 1 <& 1^), P, V, Vaee (for 3, 7 
d‘ 9) and H, B. Datar ( for 5, 6<t 13 ) — for Respondents. • 

Order op Reference 

# 

. Chagla C, J, — This appeal arises out of a 
suit filed by the plaintiff for partition and for 
possession of his half share in the properties in 
suit. The plaintiff’s case was that these pro- 
perties were joint family properties, and the 
joint family consisted of his father Narayanrao, 
his elder brother Balasaheb and himself. Nara- 
yanrao died in 1927, Balasaheb died on 6th 
January 1934, and according to the plaintiff he 
became the karta of the family on the death of 
Balasaheb. Balasaheb left two sons, defendants 
1 and 2. According to the plaintiff, there were 
disputes between him and defendants 1 and 2 
and hence he filed a suit for partition. He also 
in this suit challenged various alienations made 
by his father Narayanrao and brought the 
alienees on the record of the suit. The defence 
of defendant 1 was that the properties in suit 
were watan properties, they were impartible and 
governed by the. rule of primogeniture; and 
therefore, on the death of Narayanrao, Bala- 
saheb would inherit those properties, and on the 
death of Balasaheb, be as the elder son would 
be entitled to them. He also contended that the 
junior branch of the family were entitled only 
to maintenance and that the plaintiff was only 
entitled to maintenance and that such main- 
tenance had been given to him. The learned 
trial Judge gave a declaration in favour of the 
plaintiff that he was entitled to half share in the 
properties in suit. With regard to the aliena- 
tions he held that they were binding on the 
parties to the suit. 

[2] In this appeal two main questions have 
been argued. The first is with regard to the 
question whether the properties in suit consti- 
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tute an impartible estate or whether they are 
subject to the same ordinary Hindu law of suc- 
cession. It is now well settled law that to every 
estate, w^hatever its character, the ordinary 
Hindu law of succession applies, and it is for 
the party who alleges that a different law of 
succession applies to prove as a matter of custom. 
The plaintiff's case with regard to these pro- 
perties was that they were given by the Adil- 
shahi dynasty to Parsoji Basaji as watan lands 
in lieu of services to be rendered by him, that 
these lands were impartible, and that they des- 
cended by primogeniture. After Fareoji there 
were two branches of the family which have 
been referred to in this litigation as the Eskam- 
bekar branch (which we shall call the E branch), 
and the Ghosarwedkar branch (which we shall 
refer to as the G branch). It was the case of 
defendant 1 that for some time the lands were 
wrongfully seized by the G branch, but ultimately 
in 1707 the lands were regranted to Sambhaji 
belonging to the E branch, which according to 
bim was the senior branch. Subi-equently, part 
of these lands again went to the G branch, and 
when the British Government arrived on the 
scene in ]83G they recognized the G branch aa 
the representative watandars. Then one Janabai, 
the mother of Narayanrao, filed a suit in Belgaum 
Court, being suit No. 135 of 1879. against Ganga- 
bai, the representative of the g branch, for pos- 
session of the suit lands. This litigation ultimately 
ended in appeal to the High Court on 24th March 
1887, and by a consent decree Janabai was given 
25 lands and Gangabai was ordered to pay the 
whole of the judi. These are the lands which are 
now in suit. 

[3] Now, let us briefly consider what is the 
evidence with regard to the question of custom 
with regard to impartibility, (His Lordship dis- 
cussed the evidence and continued:) The learned 
trial Judge in a very careful judgment has con- 
sidered the whole of the evidence, both oral and 
documentary, led by both the parties on the 
question of custom, and having considered the 
evidence we are entirely in agreement with him 
that defendant 1 has failed to discharge the bur- 
den which was on him to establish custom which 
departs from the ordinary Hindu law of succes- 
sion. Therefore, the learned Judge was right 
when he held that on the death of Narayanrao, 
Balasaheb and the plaintiff became entitled to a 
half share each in the properties left by Narayan- 
rao and therefore the declaration he gave in 
favour of the plaintiff must be upheld. 

[Sal The other question raised in this appeal 
ia with regard to the alienations made by 
Narayanrao and which are challenged by the 
plaintiff and supported by defendants i and 2 

under s. 6, Watan Act. These alienations are five 


in number and they are represented by Exhs. 294, 
295, 809, 308 and 285. Exhibits 294, 309 and 285 
are possessory mortgages. Exhibits 295 and 308 
are leases, and Mr. Madbhavi does not challenge 
the finding of the trial Court that rent has been 
received after the'death of the alienor and that 
they have become annual tenants of the parties 
and they can only be ejected by a proper notice 
to quit served according to law. Therefore, with 
regard to these exhibits the decision of the trial 
Court must be upheld, viz., that they cannot be 
challenged by the plaintiff. But the difficulty 
arises with regard to the possessory mortgages, 
Exhs. 294, 309 and 285. The learned trial Judge 
held that Narayanrao was not a watandar with- 
in the meaning of the Watan Act and that there- 
fore these alienations cannot be challenged under 
s. 5 of the Act. Section 5 of the Act contains a 
prohibition against alienations of watan property 
and watan rights, and such alienations if made 
cannot endure beyond the lifetime of the alienor. 
But the question that falls to be determined ia 
whether Narayanrao was a watandar within the 
meaning of the Watan Act. If he was not a 
watandar, then the ordinary law would apply 
and there is no reason why these alienations 
should not bold good. Watandar has been defin- 
ed in s. 4 of the Act in these terms: 

“Watandar means a person having a hereditary inter- 
est in the watan. It includes a person holding watan 
property acquired by him before the introduction of 
British Government into the locality of the watan. or 
legally acquired subsequent to such introduction, and a 
person holding such property from bim by inheritance. 
It includes a person adopted by an owner of a watan 

or part of a watan subject to the conditions specihed 
in sections 33 to 35.“ 

And the question is whether the first part of the 
definition is an exclusive and exhaustive defini- 
tion and the latter part merely illustrative, and 
further whether the illustrations given in the 
latter part must fall within the ambit of the 
exclusive definition given in the first part, or 
whether the whole definition must be looked 
upon as one, the second part being supplementary 
and additional to what is contained in the first 
part. The importance of deciding this will be- 
come immediately apparent, because if the first 
part of the definition is exclusive and exhaustive, 
then only such a person would be watandar who 
has a hereditary interest in the watan, and watan 

is defined as not only watan property but also the 
hereditary oflSce and the rights and privileges 
attached to them, the property and the rights 
together constituting watan. Therefore, if a per- 
son acquired property before the introduction of 
the British Government into the locality of the 
watan, without at the same time acquiring a 
right to the privileges of the ofifice, he would not 
be a watandar. Similarly, if he acquired . watan 
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property subsequent to the introduction of the of oflQce, They also overlooked the fact that 

British Government, he would equally not be a before the advent of the British Government 

Watandar unless the property carried with it a alienations by Watandars were not prohibited 

right to the office. In this case it is admitted and and watan properties had passed to various 

it is not in dispute that the plaintiff and defen- alienees and such alienations undoubtedly would 

dants 1 and 2 have no right to the office of be without the right to office going with it. 
the Watandar. They only hold watan property, Therefore, if that was the true definition of 
and if the definition of Watandar is to be con- Watandar, then all persons who had acquired 
strued in the light which we have suggested, then watan lands in the pre- British Government days 
undoubtedly the trial Court would be right and could never fall into the class of Watandars. 
Narayanrao would not be a Watandar and the They also overlooked the fact that the Act defines ■ 
alienations made by him could not be challenged a representative Watandar as a watandar regis- 
in this suit. tered by the Collector under S. 25 as having a 

[4] Now, the trial Court relied on a judgment right to perform the duties of hereditary office, 
of a Divisional Bench of this Court in Tarahai and therefore the Act itself clearly makes a 
V. Mwtacharya, 41 Bom. L. R. 924 : (A. i, R. distinction between a Watandar who may merely 
(2C) 1939 Bom. 414). The Bench consisting of Sir possess watan property and a Watandar who 
John Beaumont, Chief Justice, and N. J. Wadia not only possesses watan property but also has 
J. were considering the question of the special the right to perform the duties of the office, 
law of inheritance to watan property enacting Therefore, 'to say, with great respect, that every 
the Watan Amending Act of 1886. That Amending Watandar within the meaning of the Act must 
Act lays down certain rules as to succession to have a right to perform Ihe duties of the office 
property in watan families and it prefers male seems to be contrary to both the intention of the 
members to female members, postponing the statute and the plain language used by it in 
latter till the male members are exhausted, and distinguishing the two cases of a Watandar and 
this Bench took the view that this special law of • a representative Watandar. Section 6 itself 
inheritance did not apply to a person who mere, deals separately with the two oases of aWatan- 
ly acquired watan property without acquiring the dar alienating any watan or part thereof or 
office and without being under any obligation to interest therein and the case of a representative 
perform the services attached to the office, as he Watandar alienating any right with which he iff 
was not a watandar within the meaning of the invested as such under the Act, This, again, 
Watan Act, and in coming to that conclusion Sir contemplates a Watandar having only watan 
John Beaumontconsidered the definition of watan- lands without the rights of office alienating those 
dar in the Act and came to the conclusion that the lands or part of those lands. Again, with respect 
primary definition of a watandar was that he was a to the Bench, the case in Kadappa Bapurao v. 
person having a hereditary interest in a watan, Krishtappat 37 Bom, L. R. 699: (A. I. R. (22) 
that is, the office and the property, if any, and 1935 Bom. 380), was not cited before them, otber- 
that the subsequent words were merely explana- wise in coming to the decision they did they 
tory of the primary definition and did not ought to have held that that case was wrongly 

curtail it. With very great respect to this Bench, decided. That was a case where there was an 

in coming to this conclusion they overlooked alienation of watan property by a Watandar to 

several important considerations. In the first his bhaubandh for maintenance and Rangnekar 

place, they overlooked the fact that what they and Divatia JJ. held that that alienation was 

had to decide with regard to S. 2 of Act V valid beyond the lifetime of the Watandar because 

of 1886 was, what was a watan family, and the alienation was to a Watandar of the same 

watan family was defined under S. 4, Watan watan. Now obviously, when watan land is 

Act and that definition was that family includes given to a bhaubandh for maintenance, it does 

each of the branches of the family descended not carry with it any right to an office of a 
from an original Watandar, Therefore, the watan Watandar, and if the right to office is a pre- 
family was confined to the branches of the origi- requisite of a person being a Watandar, then 

nal acquirer of the watan land. If there was an obviously a bhaubandh who received property 

alienation, the alienee and hia family could for maintenance can never be a Watandar, If 

never become watan family within the meaning that be so, then the alienation in this case was 

of the Act, and S. 2 of Act V of 1886 only applied to a person who was not- a Watandar a^d the 

to the watan family. That is, the special law of decision of Rangnekar and Divatia JJ. was wrong, 

succession laid down only applied to the original if the decision in Tarabai v, Murtacharyat 

acquirer and his family, and, undoubtedlyf in (41 Bom. B. R, 924: A, I. R. (26) 1939 Bom. 

the case of the original acquirer he would have 414) was right. Tarabai v. Murtacharya (.4 

not only the watan property bat also the right Bom. B. R. 924: A. I. R. (26) 1939 Bom. 414) 
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oame to be considered by another Divisional 
Bench of this Court consisting of Broomfield and 
Macklin JJ, in Venhatrao Shrinivasrao v. 
Basavprabhu Lakhamgouda, 45 Bom. L. R.764: 
(a, I, R. (30) 1945 Bom. 348)i and this Bench 
accepted the same definition of Watandar as 
given in Tarabats case (41 Bom. D. R. 924 : 
A. I. R. (26) 1939 BDm, 414). An application was 
made to them to refer the case to a Full Bench 
and they declined to do bo. The case of Mullappa 
V. Tukko (39 Bom. L. R. 283: (A. I. R. (24) 
1937 Bom. 307), was cited before them for the 
purpose of showing that there was a conflict of 
decisions with regard to the definition of Watan- 
dar in this Court, and Macklin J, took the view 
that in Mallappa's case (39 Bom. L. R. 288: 
A. I. R. (24) 1937 Bom. 307) the point was not 
specifically raised and therefore no question of 
conflict arose. It is true that in Mallappa v. 
Tukko Bom. Jj. R.283: A.I. R. (24) 1937 BOm. 
307) on the facts it is clear that there was a grant 
by the inamdar of a pot-inam to the ancestor 
of the plaintiffs in that case and the plaintiffs 
filed the suit for a declaration that they were 
the Watandars, and Broomfield J., himself, who 
was a party to the decision in Venkatrao Shri- 
nivasrao v. Basavapralhu Lakhamgouda (45 

Bom. L. R. 764 : A. J. R. (30) 1943 Boin. 348), at 
p. 293, discussing the findings of the lower Court, 
states that on the merits the Judge finds that 
there was a grant of lands to the plaintiff’s 
ancestor in 1811 and that they are therefore Watan- 
dara of the same watan within the definition in 
S. 4, Watan Act, and then turning to the issues 

that arose, at p. 294 he sets out issue 3 as 
follows : 

“Whether the plaintifia are watandars of the same 
watan, which means, as admittedly they are not mem- 
bers of the watan family, whether there was a grant to 
them before the introduction of the British rule in 

1827 or 1828 : see the definitton of ‘watandar’ in S 4 
Watan Act." 

Therefore, the right of the plaintiffs to be decla- 
red as Watandars depended upon their acquiring 
watan land before the introduction of British 
rule and that was independently of their having 
received the right of office. On the contrary, it 
19 clearly assumed that the plaintiffs had no 
right to the office of Watandars as they did not 
belong to the watan family. But Macklin J. is 
rig^ when he says in Venkatrao Shrinivasrao 
V. Basavaprahhu Lakhamgouda (46 Bom. L. r, 

764 : A. I. R. (30) 1943 Bom. 348) that this parti- 
cular question was not argued at the bar or con- 
sidered by the Court when they decided Malla^ 
ppa s case (39 Bom. L. R. 288 ;* a, i. r, ( 24 ) 1937 
Bom. 307). But we find that the case of Kadappa 
Bapurao v. Krishtappa (37 Bom. L. R. 599 ; 

A. I. R. (22) 1936 Bom. 88 O) was not cited before 

that Bench. If it had been, we feel certain that 


it would have been very difficult for that Bench 
to resist an application for the point being 
referred to a Pull Bench. This matter again 
came before my brothers Sen and Bavdekar JJ., 
in First Appeal No. 193 of 1943, and Sen J., deli- 
vering an interlocutory judgment realised the 
difficulty created by the decision in Tarabai*s 
case (41 Bom. L. R, 924 ; a. I. E. (26) 1939 Bom, 
414) and he also realised the necessity for a 
clarification of the matter by a Full Bench. But 
the matter was not referred to a Full Bench be- 
cause the findings of fact by the lower Court were 
not clear, and therefore Sen and Bavdekar JJ., 
sent back the case for a finding on certain issues. 
When the case came back, this Court (Bavdekar 
and Dixit JJ.) held that the acquirer of the 
watan land had also a hereditary interest in the 
office and therefore the case fell under part I of 
• the definition of Watandar and it was not neces- 
sary to consider what was the true meaning of 
part II of the definition of Watandar, and there- 
fore no necessity arose for a reference of this 
question to a Pull Bench. 

■ [ 5 ] But in this case before us, the point fairly 
and squflrely arises, and I think it is necessary 
that a Pull Bench of this Court should decide 
whether the case of Tarahai v. Murtacharya 
(41 Bom. L. R. 924 : A. I. R. (26) 1939 Bom. 414) 
was rightly decided inasmuch as it construed the 
definition of watandar under the Watan Act. 
We, therefore, formulate the following question 
for decision by the Full Bench : 

“Whether the person who merely acquires watan 
property wUbout acquiring the office and without being 
under any obigation to perform the service attached to 
the office, is or is not a watandar within the meaninc 
of the Watan Act of 1874 ?“ 

[6] The appeal as between the plaintiff and 
defendant l, as we have stated earlier, results in 
the decree of the trial Court being affirmed in 
favour of the plaintiff. The appellant, therefore, 
must pay the costs of the appeal to respondent l. 
With regard to the question as between the 
plaintiff and the alienees, the appeal will stand 
over till the decision of the Full Bench. 

[The reference was heard by a Full Bench 
consisting cf Chagla C. J., Gajendragadkar and 
Tendolkar JJ,] 

Judgment of Full Bench 

[ 7 ] Gajendragadkar J — The question which 

has been referred to the Pull Bench lies within 
a very narrow compass. It relates to the denota- 
tion of the word “watandar” used in the Watan 
Act. It became necessary to refer this question 
to a Full Bench because the word “watandar” 
has received two interpretations which are incon- 

Gach other in two reported decisions 
m this Court. These decisions are Kadappa 
Bapurao v. Krishtappa (37 Bom. L. r. 599 ; 
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A. I. B. (22) 1936 Bom. 380) and Tarahai v. 
Murtacharya, (41 Bom, L R. 924: A. i. r. (26) 
1939 Bom. 414). In his referring judgment the 
learned Chief Justice has examined this question 
and has set out reasons in support of the cons- 
truction which was accepted in Kadappa'a case 
(37 Bom. L. R. 599 ; A. I. B. (22) 1935 Bom. 380). 
The question has now been argued before us 
and I do not think I can usefully add very much 
to what has been already stated by the learned 
Chief Justice in his referring judgment. With 
respect I venture to think that if the earlier de- 
cision in Kadapjya's case (37 Bom. L. R. 599 : 
A. I. R, (22) 1935 Bom. 380), had been cited be- 
fore the Bench that decided Tarabats case, 

(41 BOm. Ij. R. 924 : A, I. R. (26) 1939 BOm. 414), 

in all probability they would not have accepted 
the interpretation which was pressed before them 
by the appellant in the said case. 

[8] Now, under the Watan Act, the watan 
properly so called consists of the watan property, 
if any, and the hereditary office and the rights 
and privileges attached to them, and “watan- 
dar” means a person having an hereditary in- 
terest in the watan. The question which has been 
referred to the Full Bench is whether the word 
"watandar” necessarily and always means a 
person who has an hereditary interest not only 
in the watan property, but also in the hereditary 
office. If the words used in defining “watandar” 
are strictly and literally construed, it w^ould 
mean that before a person can be said to be a 
wantandar he must have an hereditary interest 
both in the watan property and in the hereditary 
office, because it is these two that constitute the 
watan. But the Watan Act itself adds to the 
aforesaid definition of "watandar” by providing 
that the said word includes a person holding 
watan property acquired by him before the in- 
troduction of British Government into the loca- 
lity of the watan, or legally acquired subsquent 
to such introduction, and a person holding such 
property from him by inheritance. It also in- 
eludes a person adopted by an owner of a watan 
or part of *a watan subject to the conditions 
specified in Ss- 33 to 36. It is not disputed that 
before the enactment of the Watan Act in 1874 
and of Regulation XVI [16] of 1827 watans were 
treated as ordinary property which could be 
divided and alienated at will. Naturally the 
alienation could be with regard to the office and 
the property or with regard to either of them. 
The addition made to the definition of **watan- 
dar” clearly provides that a person who may 
have acquired watan property before the intro- 
duction of British Government must be regarded 
as a watandar. It is significant that it is not re- 
quired of such a person that be must have acquired 
the hereditary office along with the watan pro- 


perty; it would be enough if he has acquired 
watan property and the acquisition of such pro- 
perty would make him a watandar. It would 
thus be clear that the inclusion of such a perso» 
in the category of watandars clearly suggests 
that it would be enough if the person claiming 
the status of a watandar is in possession not of 
the watan property as well as the office, but of 
the watan property alone. The same considera- 
tions may apply to persons who acquire watan 
property legally subsequent to the introduction 
of British rule. In their case also it is not neces- 
sary that they should have acquired both the 
hereditary office and the watan property before 
they could be called watandars under the Watan 
Act. In Tarabai's case (41 Bom. L. R. 924 : 
A. I. R, (26) 1939 Bom. 414), however, it was held 
that a person who merely acquires watan pro- 
petty without acquiring the office and without 
being under any obligation to perform services 
attached to the office is not a watandar within 
the meaning of the Act. On the other hand, in 
Kadappa's case (37 Bom. L. R. 699: A, I. R. (22> 
1935 Bom. 380) where the Court was dealing with 
watan property which was impartible and was 
governed by the rule of lineal primogeniture it 
was held that the family of the plaintiff and the 
defendants did not for that reason necessarily 
cease to be a joint Hindu family, and the defen- 
dants had a right by survivorship to the watan 
property even apart from the right of main- 
tenance. These defendants were held to be watan- 
dars though it is clear that they could not claim 
to have an hereditary interest in the hereditary 
office itself. It seems to me that the view which 
was accepted in Kadappa* s case (37 Bom. L. R. 
599 : A. I. R. (22) 1935 Bom. 380) is more in con- 
sonance with the definition of the word ‘*watan- 
dar” as explained by the additions made to it 
and with the scheme of the Watan Act itself. 

[9] Section 6, Watan Act, prohibits alienations 
of watan and watan rights. Clause (a) of 
sub-s. (1) of 8, 6 refers to the watandar in general 
and provides that it would not be competent to 
such a watandar to mortgage, charge, alienate 
or lease, for a period beyond the term of hie 
natural life, any watan, or any part thereof, or 
interest therein, to or for the benefit of any 
person who is not a watandar of the same watan 
without the requisite sanction. If the word 
"watandar” is construed to mean a person having 
an hereditary interest in the watan property and 
the hereditary office, it would appear somewhat 
redundant to provide by cl, (b) of sub-s. (1) of 
S, 6 that it would not be competent to a repre- 
sentative watandar to alienate any right with 
which he is invested, as such, under this Act, It 
seems to me that the Watan Act contemplates 
only two classes of persons. One is a larger class 
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of persons belonging to the watan families who 
have an hereditary interest in the watan pro- 
perty as such and the other a smaller class of 
persons who are appointed as representative 
watandars and who are liable for the performance 
of duties connected with the office of such watan- 
dars. The rights of such officiating watandars 
are specially safeguarded by the provisions con- 
tained in S. 6 (l) (b) and those in Ss. 7 and 13. 
Now, the question as to the appointment of re- 
presentative watandars is dealt with in part 6, 
Watan Act. The provisions contained in the 
sections in this Part show that it is the duty of 
the Collector to determine the custom of the 
watan as to service and what persons should be 
recognized as representative watandars for the 
purpose of this Act. A register of the names of 
such representative watandars has to be main- 
tained and they have to be assigned their res- 
pective duties. So that strictly speaking it may 
be somewhat difficult to predicate about persons 
belonging to the watan family that they have an 
hereditary interest in the hereditary office as 
such. That being so, it seems to me that it would 
not be correct to limit the word "watandar” only 
to this norrow class of persons who can claim to 
have an hereditary interest both in the watan pro- 
perty and in the hereditary office, Watan property 
as distinguished from property assigned to the 
officiator by way of his remuneration has always 
been treated as property belonging to the family 
which is capable of partition but whose alienation 
is governed by s. 6, Watan Act, and all persons 
belonging to the watan family who have an 
hereditary interest in such watan property are 
in my opinion entitled to be called watandars 
within the Watan Act. With respect, I may point 
out that that was the view which had always 
been accepted until Tarabais case, (41 Bom. L. B. 
924 : A. I. B. (26) 1939 Bom, 414) was decided. 
Incidentally it may also be pointed out that the 
question which directly arose for decision in 
Tarabais case, (41 Bom. L. K. 924 ; A. i. B. (26) 
19S9 Bom. 414) was somewhat different. But 
while dealing with the denotation of the word 
watandar” Beaumont C. J. was disposed to 
take the view that there would be no point in 
providing special protection for watan property 
unless the watan property was held by a person 
who was also entitled to hold the hereditary 
office. That, however, does not appear to be 
^rictly consistent with the provisions of the 

imposes a 

prohibition against alienation of watan property 
even though in respect of the office of the watan- 
aar a service commutation settlement has been 
effected, unless the right of alienating such 
Watan without the sanction of Government is 
conferred upon the watandars by the terms of such 
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settlement or has been acquired by them under 
the said terms. This would clearly show that 
even if the watan property is held by a person 
who has ceased to have any interest in the office 
as such, it would in the absence of any special 
terms be still subject to the prohibition contain- 
ed in s. 6 (2). It is significant that the word 
watan used in part 1 of s. 5 (2) means only 
the hereditary office, while in part 2 it means the 
watan property. 

[10] Mr. Datar who appears in support of the 
view adopted in TarahaVs case, (41 Bom. L. B. 

924 ; A. I. B. (26) 1939 Bom, 414) has invited our 
attention to a decision of this Court in ChinavcL 
V. Bhiviartgauda, (21 Bom, 787). This decision, 
however, does not seem to support the interpreta- 
tion put upon the word “watandar” in Tnraiai’s 

care, (41 Bom. L. B. 924 : a. i. b. (26) 1939 Bom. 
414). While dealing with the phrase “persons 
having an hereditary interest in a watan” this is 
what Farran C. J. observed (p. 793) : 

^ “The ordinary grammatical meaning of the phrase 
persons having an hereditary interest in a-vatan’ is, we 
think, best observed, and the object of the Act is 
certainly advanced by confining it to persons having a 
present interest of an hereditary character in the vatan. 
In this sense it would include all the co-sharers for the 
time being in the vatan estate and probably also the 
^ns of co-sharers, who, according to the principles of 

Hindu law, by birth acquire an interest in their father’s 
ancestral property.’* 

It would clear that while interpreting the 
word “watan” in ita contest reference ie made 
not to the hereditary office at all, but to the 
watan estate or property. That being so, in my 
opinion the answer to the question referred to 
the Pull Bench should be that a person who ac- 
quires watan property or has hereditary interest 
in it without acquiring the watan office and without 
being under any obligation to perform, the service 
attached to the office is a watandar within the 
meaning of the Watan Act, 1874. In that view 
it must be held that the case of Tarabai, (ii 
Bom. L. R. 924 : A. I. R. (26) 1939 Bom. 414) 
was not correctly decided in so far as it was 
there held that a person cannot be said to be a 
watandar unless he has an hereditary interest 
both in the watan property and in the hereditarv 

office. ^ 

Chagla C. J I agree. 

Tendolkar J.— I agree. 

R.G.D. Reference answered accordingly. 

A. I, A. (36) 1949 Bombay 319 [C. N. 83.] 

FULL BENCH 

Bavdekar, Dixit and Jahagirdar JJ. . 

I7i re Jayantilal Nathubhai Parekk — 
Detenu — ■ Applicant, 

19^8, Decided on 22nd 

DMnd Apr7l9°S' Abmedabad, 
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(a) Evidence— Affidavit — Affidavit by person of 
matter not within his knowledge and affidavit by 
person on same matter within his knowledge — 
Latter affidavit would be accepted— Bombay Public 
Security Measures Act (VI [6] of 1947). S. 2— Civil 
P. C. (1908), O. 19. R. 1. 

When there was an affidavit by the applicant that 
an order of detention against him under Bombay 
Public Security Measures Act, VI [6] of 1947 was ante- 
dated but it was not a matter within the knowledge of 
the applicant whether as a matter of fact the District 
Magistrate had passed on the date shown on the order, 
the order of detention or not, when it comes to the 
question as to whether the order was ante-dated or was 
passed on the date mentioned therein, the Court would 
accept the affidavit of the District Magistrate that the 
order was passed on the date shown in the order. 

71 

(b) Criminal P. C. (1898), S. 491— Application for 
writ of habeas corpus — Court has to see whether 
detention at time of application is legal or not and 
not whether he was legally arrested unless deten- 
tion at time of application is one in continuation 
of detention under illegal arrest. 

Where a person is arrested illegally and imprisoned 
and when in imprisonment an order of detention under 
Bombay Public Safety Measures Act is served upon him 
and the detenu applies for a writ of habeas corpus, 
what the Court Is concerned, is not whether the arrest 
of the applicant is legal or illegal but whether his 
detention under the order passed is legal or illegal. The 
detention of which he complains by bis application is 
the detention in the jail on the date when he made the 
application, and it is immaterial for the determination 
of the question as to whether bis prior arrest and his 
prior detention were or were not legal. Thequestion under 
the habeas*corpu3 Act is as to whether the detention of 
which the detenu complains, that means the detention 
at the time when he seeks to take oat a -writ of habeas 
corpus, is valid or not, which again resolves itself into 
the question whether at the moment there is for his 
detention a valid order in existence, and if there be 
such an order, then no writ of habeas corpus can be 
issued in his favour. 

It is not as if in this case after an illegal order for 
detention was made, subsequently, because of powers 
conferred, an order was made continuing the original 
order for detention, which was in itself illegal. In such 
oases, where the subsequent order, even though made 
after the amendment conferring greater powers, con- 
tinued the original order for detention which was bad, 
the subsequent order Is also bad. [Para 9] 

Annotation : — (’46-Com.) Criminal P. C., S. 491,' 
N. 7. 

(c) Bombay Public Security Measures Act (VI [6] 
of 1947), S. 2 — “Satisfaction” of detaining autho- 
rity — Court must see whether there was subjective 
satisfaction — “Satisfaction” is condition precedent 
to valid order — Court is not concerned with.grounds 
for satisfaction — Subjective satisfaction of mind is 
a state of fact — Burden to establish absence of 
satisfaction is on applicant under S. 491, Criminal 
P. C. — Burden is heavy — Burden held not dis- 
charged — Criminal P. C, (1898), S. 491. 

Section 2, which permits the detention of a person 
says that an order for detention can be made if the 
Provincial Government, or where the power is delegated 
to its subordinate officer then the said officer is satisfied 
that the person who is to be detained is acting in a 
manner prejudicial to the pablio peace and the main- 
tenance of pablio order or the tranquillity of the 
Province or any part thereof; and whenever words like 
“aatief action” or “it appears” have been used in an 
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enactment or a regulation, the interpretation which has 
now been established is that the “satisfaction” ia 
undoubtedly a condition precedent to the exercise of 
the powers under the section. But all the same, what 
the Courts have got to see, when subsequently an appli- 
cation 13 made challenging the existence of that satisfac- 
tion, is whether there was the subjective satisfaction 
of the authority which made the order and not whether 
there were grounds upon which a reasonable person 
could be satisfied that it was necessary to make the 
order; such being at times called an objective test of 
the satisfaction. But oven though that view may be 
taken to have been established, the satisfaction of the 

mind is just as much a state of faot as for example, the 
state of digestion, of the person who makes the order, 
and consequently if anyone ohallanges that the autho- 
rity which made the order bad not the state of mind 
which could be described as a state of “satisfaction” it 
is open to the Court to say that it must be satisfied as 
to the state of the mind of the person who made the 
order and to take evidence as to the existence of the 
state of mind. But, all the same, even though it is open 
to the Court when the bonafides of the authority which 
made the order are challenged to take evidence with 
regard to the state of the mind, one mu 3 t not approach 
l-he order, the validity of which is challenged, with 
prejudice which may possibly have been derived from 
past experience, [Para lOj 

The burden ia upon the person who challenges the 
bona fides of the officer to show that as a matter of faot 
the order whatever the officer might have stated in it 
with regard to his satisfaction, was passed without such 
satisfaction. Such burden must, owing to the fact that 
the detenu cannot possibly know of the evidence upon 
which action has been taken against him, lie very 
heavily upon him. Bat that does not affect the fact that 
the burden is upon him and he must discharge that 
burden, which is heavy, by leading evidencei [Para 11] 
The state of mind of a person who makes an order is 
pre-eminently a fact within his own knowledge; and 
where upon this fact the District Magistrate says that 
as a matter of fact there was material before him upon 
which he was satisfied in effect that the applicant was 
inciting agricultural labourers to resort to violence 
against landlords and that be was also inciting bis 
associates or followers to form an unlawful army, and 
the successor District Magistrate who supplied the 
grouuds from the papers left by the previous District 
Magistrate says that be found from these papers 
materials which would show that the applicant was 
acting in a manner prejudicial to the public safety and 
the maintenance of pablio order, the mere faot that the 
applicant has filed his own affidavit saying that there 
were no agricultural labourers in Abmedabad where 
applicant was charged with acting prejudicially to 
public peace, and saying also that he has no followers 
or associates, is not enough to discharge the heavy 
burden to show that the order was passed mala fide 
or with an ulterior motive. [Para 11] 

In the absence of evidence there is no reason, how- 
ever, in spite of the character of the City of Abmedabad, 
to suppose that there are no agricultural labourers in 
the City of Abmedabad. Similarly it is difficult to 
believe that the applicant who is the secretary of the 
Eisan Sabha, and works in the headquarters at 
Abmedabad, has no associates, though not as thick as 
a friend. [Para 12] 

No question of the order being bad because there were 
no agricultural labourers in Abmedabad can possibly 
arise, because the only condition precedent which has 
been laid down for the validity of the order ia the 
satisfaction of the District Magistrate, and if the Dis- 
trict Magistrate was satisfied, then the order cannot be 
challenged subsequently on the ground that the evidence 
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upon which it was based was false. The Cou^t is only 
concerned with the question as to whether the District 
Magistrate was satisfied* The question may involve in 
a suitable case an investigation whether sufficient care 
was or was not exercised, but it ie not open to the Court 
to sit in appeal over an order which has been passed 
by a District Magistrate, much less it is open to it to con- 
sider if circumstances are made out before it in which 
it would have passed the order or take evidence as to 
the conclusion of the fact found by the District Magis- 
trate : (1948) Cr. Appeal No. 920 of 1948 decided on 
15-6-48 and (1948) Cr. Appeal No. 848 of 1948 decided 
on 7-6-48, Exph; 1941-2 All E. E. 665; (1942) A C 
206 and A. I. B. (35) 1948 Bom. 334 (F.B.), Reli on. 

[Para 24] 

Annotation; (’46-Com.) Criminal P, C.. S. 491, N. 7. 

(d) Bombay Public Security Measures Act (VI 
[C] of 1947), S. 2 — Question of application of mind by 
detaining authority is really question of its satis- 
faction _ Aflidavit by authority that it applied its 
mind to the question supported by atfidavit by 
successor authority — Authority held applied its 

[Para 14] 

Security Measures Act (VI 
[6] of 1947) S. 3 — Supplying grounds and other 
particulars for detention-WithhoIding of facts and 
details, when renders detention bad, indicated — 
uiving of conclusion of facts and such particulars 

detaining authority, sufficient 
to enable detenu to make representation There 

n ^ compliance 

indicated _ Court cannot enter into sufficiency of 
particulars supplied. ^ 

Ac?''u^es^"^;'« Security Measuras 

TOrhana grounds and particulars, '&xcopt 

perhaps that the grounds are more general in their 

particulars by their very nature 

n particular, there is not much difference. 

cLr.^’ been held that it is not sufficient 

^ ‘^ere should be in the 

furnished to the detenu a 
reproduction of the words of the section like “You are 

acting in a manner prejudicial to the public safety and 

* The use of the word 

other shows that the grounds should also include 

FhmiM which the Legislature thought the detenu 
should have lu order that he should be able to make a 
representation to the proper authority, and consequently 

iflnrnH have to be something more than the mere 

mav'L^*^® to be supplied, but only those partiiiilars 

TutLdtv of the detaining 

authority, sufficient to enable the detenu to make a 

muBtT0*'‘d°“i compulsion is that the grounds 

must be disclosed. As one of the obieots of annnlc- 

make": sTould be 

grounds authority, the 

fhe detenu anytt ngrt 

S. 3 are i- a .* requirements of 

entitled lo be detenu would be 

serC on tbe detenu 
detained upon the 

mentions nothing or puts thereafter 

omission to supply the Ktounda there has been 

^oeZTAfTt 

T# it J ‘ 

If the detaining authority gWes to the detenu ita 

S inn pafticulars a^arffn Us 

P on sufficient to make representation and it could 
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tioulars which are furnished that the order for 
the detention of the detenu could reasonably bo made 
then there has been compliance with the mandalorv 
provisions of S. 3. But this is not as a matter of fact a 
necessary test. But there must be a disclosure to the 
detenu of the conclusions of fact of the detaining autho- 
rity, and If the grounds together with such particulars 
as are furnished are sufficient to show to the Court 
that the detaining authority could reasonably have 
come to the conclusion that the detenu was acticc in a 
manner prejudicial either to the public peace or tho 
maintenance of public order or the tranquillity of tho 
area in respect of which the order has been made then 
the grounds cannot be said to be bad. [Bara 16] 

*'7*' applicant may be handicap- 
ped to this extent that in any representation which bo 

may make ho may bo restricted to denying the allega- 
tions and relying on, what may be called, evidence of 
good character. But then the Act contemplates that that 
may sometimes happen. When particulars as distinct from 
grounds are to be given, the only requirement which the 
section contemplates is that the particulars should be 
m the opinion of the detaining authority, sufficient to 
enable the detenu to make a representation. Whenever 
the words m their opinion” are need, that means if 
subsequently a point as to their sufficiency Is raided 
before the Court, the Court must decline to go into 
that question, Though fetish should not be made of 
what may be called the grounds of public interest in- 
asmuch as it 18 ultimately left to the discretion of the 
detaining authority to supply euch particulars and 
grinds as are in the opinion of the detaining authority 
sufficient to enable the detenu to make a representation^ 

It is not possible to .subject the particulars to any ob- 
jective test of suffioiency: 1912 A. C. 206, i?e/. 

Security Measures”' AcTcVl 

[6j of 1B47), S. 3 — Order of detention by District 
Magistrate under delegated powers— Detenu must 
be informed that he is entitled to make representa- 
tion against order to Provincial Government— Me 
rely saying that he has right to make representation 
to District Magistrate is not compliance wUh 
mandatory provisions of S. 3_But defect does not 
invalidate grounds or particulars supplied. 

Neither S. 3 nor S. 21 provides that where the 
powers and duties imposed upon Government are in 

pursuance of S 21 delegated to an officer, the rirffit 
which the detenu had of making representation would 
be to make a representation, not to the Provincial 
Government, but to such officer. It is not as if the dele- 
gation which has been eSeotod deprives the Provincial 
Government of its powers. Notwithstanding any dele- 
gation tho detenu is given a right to make a represen- 
tation o the Provincial Government. When cousiruiD<r 
the section Courts are not entitled to read for the words 
Provincial Government ’ the words “District Uagis- 
trate m such detaining authority as has issued The 
order wherever the words occur. Where the order 
merely mentions that the detenu is entitled to make 
representa ion against the order and that he should 
address It to the District Magistrate, there is a failure 
to tell the detenu has a right to make a represen- 
tatioii to tho Provincial Government, and thero^is no 
compliance wUb the mandatory provisions of S 3 7 
such a case, there is a defect in tho procedure 

„ , ^ . [Paras 18 and 19] 

procedure would not invalidate the 

77n- ^ particulars furnished by the 

detaining authority to the detenu. [Para 221 

fg) Interpretation of Statutes — Government 
delegating authority but subsequently exercising it 
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— Authority to whom powers are delegated ceases 
to have jurisdiction, [Para 19] 

L, M» Jhaver% and S, A, Neomuchwala 

— for Applicant. 

S, G. Paiwardhan^ Qovcrnment Pleader 

— for the Crown, 

Bavdekar J. — This is an application under 
the provisions of S. 491, Criminal P. C., for 
release from detention of the applicant who, 
now it appears from the return which has been 
made, is detained by an order passed by the 
District Magistrate of Abmedabad bearing the 
date 2nd April 1948, for his detention. It was the 
case of the applicant that he was actually arres- 
ted in the district of Surat on 30th April 1948, 
without a warrant and without any copy of any 
detention order being served upon him, and that 
a copy of the order, which it is now contended 
authorized the detention, was given to him only 
on 3rd May 1948. He said that consequently, in 
the first instance, hia arrest was illegal, and 
secondly, that his detention under the order was 
also illegal, because, even though the order bore 
the date 2nd April 1948, when it was Served upon 
him, it was an ante-dated order which bad not 
been passed on 2nd April 1948. There were other 
grounds upon which he said that the order was 
bad ; but it will be more convenient to mention 
them a little later. 

[2] The order in this case purports to be pas- 
sed under S. 2, Bombay Public Security Mea- 
sures Act (Bom. VI [6l of 1947). Section 2, sub- 
s. (i), ol. (a) of which enables the Provincial 
Government, if it is satisfied that any person is 
acting in a manner prejudicial to the public 
safety, the maintenance of public order, or 
the tranquillity of the Province or any part 
thereof, to make an order directing that he be 
detained. Section 21 of the same Act then pro- 
vides that : 

“The Provincial Government may by an order direct 
that any power or duty, which is conferred or imposed 
on the Provincial Government, shall in such circum- 
etances and under such conditions, if any, as may be 
specified in the order, be exercised or discharged by 
any officer or authority subordinate to it, not lower in 
rank than a Deputy Commissioner of Police in Greater 
Bombay, or the District Magistrate, or Additional 
District Magistrate elsewhere.” 

It appears that under a notification to which 
reference will be made later the powers of the 
Provincial Government under S. 2 have been 
delegated to the District Magistrate of Abmeda- 
bad ; and the District Magistrate purports to 
make this order under s. 2, because of the powers 
BO delegated to him. 

[3] Now, where an order is made under 8 . 2, 
suh-s, (1), 8. 3 of the same Act requires that the 
Provincial Government should, as soon as may 
be, communicate to the person affected by the 
order the grounds on which the order has been 


made, without disclosing facta which it consi- 
dera against the public interest to disclose anct 
also furnish him with such particulars as are in 
its opinion suflaoient to enable him to make a 
representation to the Provincial Government 
against the order. The applicant mentions in hie 
application that in accordance with the provi- 
sions of this section the District Magistrate, who 
is again in pursuance of the same notification 
burdened with the responsibility under 8. 3, fur- 
nished him with the grounds of bis detention 
and such particulars as were in bis opinion suffi- 
cient to enable him to make a representation,, 
and all that those grounds and particulars 
stated was that the applicant was acting in » 
manner prejudicial to the public safety and the 
maintenance of public order, that be was incit- 
ing agricultural labourers to resort to violence 
against landlords and that he was inciting hia 
associates and followers to form an unlawful 
army, 

[4] It was contended on behalf of the appli- 
cant in his application that, in the first instanoOft 
this order was a mala fide order passed by the 
District Magistrate. It was passed not because 
the District Magistrate was satisfied as. required 
by 8. 2, sub-s. (l), that the applicant was acting: 
in a manner prejudicial either to the publio 
safety or the maintenance of public order or the 
tranquillity of the city of Ahmedabad as the 
order mentioned, but in order to prevent the- 
applicant, who is the Secretary of the Kisan 
Babha of Ahmedabad, from carrying on the 
legitimate activities of that Sabha and also of> 
the Communist Party of India of which the 
applicant is a member. It stated, in the second 
instance, that the applicant was not inciting 
agricultural labourers to resort to violence 
against landlords and he was also not inciting* 
hia associates and followers to form unlawful 
armies, because there were no agricultural, 
labourers in Ahmedabad and the applicant has- 
not got any followers or associates. The appli- 
cant is the Secretary of the Kisan Sabha of 
Ahmedabad, but the applicant said, nevertheless^ 
that people who were members of the Sabha- 
were not his followers, and that the Kisan Sabha 
had not a single member in the city of Ahmeda- 
bad. The applicant said, therefore, that what^ 
the District Magistrate stated in his order could 
not possibly be true. Thirdly, the applicant 
contended that the grounds which were given to 
him were vague grounds, and the communica- 
tion which the District Magistrate made to him 
was consequently bad for two reasons. In tba 
first instance, the applicant did not know whafc- 
representation he was to make because of tho 
vagueness of the grounds and the particulara 
which were supplied to him. In the second in- 
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etance, the only safeguard which has heen pro- 
vided for the liberty of a subject under the 
Public Security Measures Act, 1947, is that 
mentioned in s. 3, which requires the Provincial 
Government, or in case the powers in respect of 
any particular area are delegated to the Dis- 
trict Magistrate, the District Magistrate, to com- 
municate to the person detained the grounds on 
' which the order had been made and such other 
particulars as are in his opinion sufficient to 
enable the detenu to make a representation to 
the Provincial Government. It is said that the 
District Magistrate acted in contravention of 
S. 3 when, instead of furnishing proper grounds 
when the applicant applied for them, he furni- 
shed, what may be called, vague grounds. There 
was, therefore, failure to comply with the manda- 
tory provisions of s. 3 and consequently the 
detention was bad. 

[6] Then there is made before us, what may 
be called, a subsidiary point and that is that 
8. 3, Bombay Public Security Measures Act, 
1947, requires the Provincial Government, 
or when the liability for communicating under 
8. 3 was laid upon the District Magistrate, the 
District Magistrate, to inform the detenu not 
only with regard to the grounds and particulars 
but also with regard to a right which the detenu 
had, namely, to make a representation to the 
Provincial Government against the order. The 
applicant pointed out that the grounds which 
were furnished to him did not specihcally tell 
him that he had a right to make a representa- 
lion to the Provincial Government against the 
order. It was said that consequently there was 
another failure in regard to the mandatory pro- 
visions laid down in 8 . 3 and the order of deten- 
tion was consequently bad. 

[61 Now inasmuch as the applicant challen- 
ged the bona fides of the District Magistrate who 
passed the order for detention, we have had 
placed before us in this case affidavits filed by 
two persons holding at different times the char-^e 
of the post of the District Magistrate of Ahmeda- 
bad Tne first is the affidavit of Mr. Modi, who 
was the District Magistrate at the time when 

e ordw for detention purports to have been 

affidavit that it was not 
true that the order was ante-dated, it was not 

not also 

not true that the order was passed without apply- 
ing his mind to the question as to whether there 

for satisfying 

himself that the applicant was acting in a manner 
prejudicial to the public safety or the mainte 
nance of public order in the city of Ahmedabad". 
Ihere was however, no counter affidavit filed, 
^ther by Mr. Modi or by the subsequent District 
Magistrate, Mr. Damry or any one else, that 
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there were agricultural labourers in the city of 
Ahmedabad, nor was there any affidavit filed 
that the applicant as a matter of fact had 
followers and associates. The subsequent affidavit 
of Mr. Damry was that he supplied the grounds 
upon which the applicant was detained to the 
applicant from the papers which were with him 
in the record of the order for detention passed 
against the applicant; and he said that he could 
say from those papers that there were grounds 
before the then District Magistrate upon which 
to come to the conclusion that the applicant was 
acting in a manner prejudicial to the public 
safety and the maintenance of public order in 
the city of Ahmedabad. 

[7] Now, it is quite true that the applicant in 
this case was arrested in the District of Surat 
on 30tb April 1948, without a warrant. It is the 
case of the Crown that the applicant was arrested 
under the order, which he admits was served 
upon him on 3rd Way 1948, in the Sabarmati 
Jail where ho was detained. The applicant con- 
tested by his application that as a matter of fact 
he was arrested in pursuance of the order dated 
and April 1948. It was his case that this order 
was not in existence at the time of his arrest but 
an ante dated order bearing date 2nd April 1948, 
was subsequently fabricated. We have in this 
case affidavits of both Mr. Modi, who was the 
then District Magistrate of Ahmedabad. and his 
successor Mr. Damry, who says that Mr. Modi 
did as a matter of fact pass, i. e., he found an 
order in the papers bearing the date 2nd April 
1948, the order under which the applicant is 
being detained. It was not a matter within the 
knowledge of the applicant whether as a matter 
of fact the District Magistrate had p.assed on 
2nd April 1918, the order of detention against 
him or not. It is obvious, therefore, that when it 
comes to the question as to whether the order 
was ante-dated or was passed on 2nd April 1948 
we must accept the affidavits which have been 
filed before us by Mr. Modi and by Mr. Damry 
that he found in the papers which were before 
him the order of 2Qd April 1948, directing that 
the detention of the applicant should be made 
against which there is nothing except an affidavit 
of the applicant not based upon knowledge. In 
our view, therefore, there is no substance in the 
contention of the applicant that his detention 
was under an order which was ante-dated. 

[8] The learned counsel who appears on behalf 
of the applicant has raised the contention that, 
assuming that the order was passed on 2na 
April 1948, the applicant could not be arrested 

t an area over 

which the District Magistrate of Ahmedabad has 

got no magisterial jurisdiction. He points out 

that, even though the powers of the Provincial 
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Government under s. Bombay Public Secu- 
rity Measures Act, 1947, have been delegated to 
the District Magistrates, the District Magistrates 
are not empowered to exercise the powers dele- 
gated to them over the whole of the Province of 
Bombay. The order which the Government of 
the Province of Bombay have passed is as 
follows : 

“In exerciee of the powers conferred by S. 21, 
Bombay Public Security Measures Act, 1947 (Bombay 
Act (VI [G] of 1947), the Government of Bombay is 
pleased to direct that the powers conferred and duties 
imposed on it by sub es. (1), (2) and (4) of S. 2 and by 
Ss. 3 and 4 of the said Act shall also be exercised and 
discharged within their respective jurisdictions by the 
Commissioner of Police, Bombay, in Greater Bombay 
and District Magistrates and the Additional District 
Magistrates elsewhere.” 

So the powers of the District Magistrate of 
Ahraedabad were confined to his jurisdiction, 
that is, to the area comprised in the revenue dis- 
trict of Ahmedabad. It is contended therefore 
that, even if the order which was passed was on 
account of the satisfaction in the mind of the 
District Magistrate that the applicant was acting 
in a manner prejudicial to the public safety and 
the maintenance of public order in the City of 
Ahmedabad, it could nob be executed outside the 
district of Ahmedabad, and if that is so, the 
arrest of the applicant was illegal; and it is said 
consequently that his subsequent detention under 
the order, though it may be within the district 
of Ahmedabad, is also illegal. 

[9] Now, it is quite true that under the Bombay 
Act VI [6] of 1947, as it originally was and the 
delegation of the powers under the notification 
which has been reproduced above, the District 
Magistrates would have power to make orders 
only in regard to the public safety or the main- 
tenance of public order or the tranquillity of the 
areas which are within their jurisdiction, and 
they would also have power to direct detention 
in a jail again within that jurisdiction. We are 
told that there have been amendments made 
subsequently empowering the detention elsewhere. 
But with that we are not concerned in the pre- 
sent case ; and it is arguable therefore that, if 
an order is made under S. 2 by a District Magis- 
trate, the person who it is intended to be de- 
tained could be arrested within the jurisdiction 
of the District Magistrate and nowhere else. But 
what we are concerned with in this case is not 
whether the arrest of the applicant was legal or 
illegal but whether his detention under the order 
passed Is legal or illegal. The detention of which he 
complains by hia application was the detention in 
the Sabarmati Jail of Ahmedabad on the date 
when he made the application, that is on 3rd 
June 1948, and it appears to us that it is imma- 
terial for the determination of the question be- 
fore us as to whether his prior arrest and his 
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prior detention were or were not legal. It is not 
as if in this case after an illegal order for deten. 
tion was made subsequently because of powers 
conferred an order was made continuing the ori- 
ginal order for detention, which was in itself 
illegal. In such cases the view that has prevailed 
in this Court is that where the subsequent order, 
even though made after the amendment con- 
ferring greater powers, continued the original 
order for detention which was bad, the subse- 
quent order is also bad. But that is not what 
we are concerned with in the present case. It 
may frequently happen that even though a per- 
son is detained originally under an invalid order, 
subsequently a valid order for detention happens 
to be made in his regard. Even if the detenu is 
under detention at the time when the subsequent 
order is made, the fresh order of detention has 
to be served upon him, and when subsequently 
the jailor is called upon to justify the detention 
by the detenu, it is sufficient if he points out to 
a valid order when the return is made in order 
to give him a complete answer to the charge 
that he is detaining at the time without lawful 
authority the detenu in question. The question 
under the Habeas Corpus Act is as to whether 
the detention of which the detenu complains, 
that means the detention at the time when he 
seeks to take out a writ of habeas corpus^ is 
valid or not, which again resolves itself into the 
que^ion whether at the moment there is for his 
detention a valid order in existence, and if there 
be such an order, then no writ of habeas corpus 
can be issued in bis favour. 

[10] That brings to us, what may be called, 
the principal contentions which have been raised 
on behalf of the applicant. The first is the con- 
tention that the order which was passed was 
mala fide ; not, indeed, because the District 
Magistrate had any grudge against the applicant 
but the order was not passed in order to safe- 
guard the public safety or the tranquillity in the 
city of Ahmedabad; it was passed with an ulte- 
rior motive to prevent the applicant from carry- 
ing on, what may be described as the lawful 
activities of the Kisan Sabfaa and the Communist 
Party, which the applicant says, have not been 
declared unlawful organizations. Now the sec- 
tion which permits the detention of the applicant 
says that an order for detention could be made 
if the Provincial Government, or where the 
power is delegated to its subordinate officer then 
the said officer, is satisfied that the person who 
is to be detained is acting in a manner prejudi- 
cial to the public peace and the maintenance of 
public OI^3e^ or the tranquillity of the Province 
or any part thereof; and whenever words like 
“satisfaction” or “it appears” have been used 
in an enactment or a regulation, the interprets- 
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tion which has now been established is that the 
satisfaction” is undoubtedly a condition prece- 
dent to the exercise of powers under the section. 
But all the same, what the Courts have got to 
see, when subsequently an application is made 
challenging the existence of that satisfaction, is 
whether there was the subjective satisfaction of 
the authority which made the order and not 
whether there were grounds upon which a rea- 
sonable person could be satisfied that it was 
necessary to make the order; such being at 
times called an objective test of the satisfaction. 
But even though that view may be taken to 
have been established, as it has been pointed out 
frequently, the satisfaction of the mind is just as 
much a state of fact as, for example, the state 
of digestion, of the person who makes the order, 
and consequently if any one challenges that the 
authority which made the order had not the 
state of ^ mind which could be described as a 
state of satisfaction”, it is open to the Court to 
say that it must be satisfied as to the state of 
the mind of the person who made the order and 
to take evidence as to the existence of the state 
of mind. But all the same, even though it is 
open to the Court when the bona fides of the 
authority which made the order are challenged 
to take evidence with regard to the state of the 
mind, one must not approach the order, the 
validity of which is challenged, with prejudice 
which may possibly have been derived from past 

experience. 

[11] It has been pointed out to us that in the 
past orders have frequently been made which 
have been found to be careless. It has been 
found at times that an order is made without the 
application of the mind of the authority which 
made the order, and sometimes as a matter of 
fact even with an ulterior motive, that is, not 
in order to safeguard the public safety or the 
maintenance of public order or the tranquillity 
of the area in whose interest the order is made, 
but in order to achieve some other object which 
was not within the purview of the Act. That is 
regrettable; but all the same when an officer, 
whorn the Legislature obviously regards as rea- 
^nsible because it thought that it would be safe 
u the powers of the Provincial Government were 
delegated to him under s. 21 , makes the order, 
jtlie burden is upon the person who challeges the 
jbona fides of the officer to show that as a matter 
of fact whatever the officer might have stated 
in bis order with regard to his satisfaction, the 
|order as a matter of /act was passed without 
jsuoh satisfaction. We have no doubt that such 
burden must, owing to the fact that the detenu 
cannot possibly know of the evidence upon which 
action has been taken against him, lie very 
'heavily upon him. But that does not affect the 
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fact that the burden is upon him and he must 
discharge that burden, which is heavy, by lead-l 
ing evidence. Now all that the applicant did in 
this case when he proceeded to discharge the 
onus which was upon him to show that the 
District Alagisfcrate was acting mala fide was, 
apart from the assertions of such mala fides, to 
file his own affidavit upon two facte; firstly, that 
there were no agricultural labourers in the city 
of Ahmedabad, and secondly, that be as a matter 
of fact had no followers and associates; and the 
learned counsel who appears on his behalf points 
out to U3 that, even though he filed an affidavit 
on these two points, there never has been any 
counter^affidavit on behalf of the District Alagis- 
trate. Now it is quite true that in the affidavits 
which have been filed on behalf of the District 
Magistrate there is no mention of tbe existence 
of agricultural labourers in Ahmedabad or of 
the tact that as a matter of fact the applicant 
has friends and followers or associates ; and we 
do not see why, if the original order is in tbe 
opinion of the authority wffio issued it a valid 
order, valid that is because w'batever the appli- 
cant might have said, the detaining authority 
even now finds that it was a good order, the 
applicant having incited the agricultural labou- 
rers and having as a matter of fact incited his 
followers or associates in the manner mentioned 
in tbe grounds, no affidavits should have been 
filed on behalf of the District Alagistrate to con- 
trovert the allegations made in the applica- 
tion and tbe affidavit of the applicant. But it is 
not as if in this case no affidavit has been filed on 
behalf of the District Magistrate. Affidavits have 
been filed both by the District Magistrate who 
made the order and tbe District Magistrate who 
subsequently furnished tbe grounds. The state of 
mind of a person who makes an order is pre-l 
eminently a fact within his own knowledge; and 
upon this fact the District Magistrate says that 
as a matter of fact there was material before him 
upon which he was satisfied in effect that the 
applicant was inciting agricultural labourers to 
resort to violence against landlords, and that he 
was also inciting his associates or followers to 
form an unlawful army. But the matter does 
not even rest there. The grounds in this case 
were subsequently furnished by the District 
Magistrate who succeeded the Magistrate who 
made the order. The grounds obviously were 
furnished from the papers which had been left 

previous District Magistrate, and even 
that District Alagisfcrate says that he found from 
those papers that there were before the District 
agistrate who made the order, materials w'hioh 
would show that the applicant was acting in a 
manner prejudicial to the public safety and the 
mainfcenaiiCe of public order. In our view, there- 
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fore, the mere fact that the applicant has filed 
hia own afiSdavit saying that there were no 
agricultural labourers in Ahmedabad and saying 
also that he has no followers or associates is nob 
enough to discharge the heavy burden upon him 
that the ordtr was ^a^ised mala fideov with an 
ulterior motive, 

[12J Some argument has been addressed to 
us with regard to Ahmedabad being an indus- 
trial town with the result that there are no 
lands within the municipal area of the city of 
Ahmedabad which may be used for agricultural 
purposes; and the learned counsel who appears 
on behalf of the applicant says that looking to 
the nature of the town of Ahmedabad which is 
an industrial town people will find it extremely 
difficult to keep their lands in use for agricul- 
tural purposes when there must have been great 
demand for sites for building and that we 
should have no difficulty whatsoever in accept- 
ing the affidavit which has been filed on behalf 
of the applicant that there are no agricultural 
labourers in the city of Ahmedabad as true. We 


see no reason, however, in spite of the character 
of the city of Ahmedabad, to suppose that there 
are no agricultural labourers in the city of 
Ahmedabad, It is possible that the city of 
Ahmedabad which formerly probably occupied 


a smaller area, has now grown up to a very 
large extent. We think it is possible that it has 
grown to such an extent that it may not be 
possible to find a single field within the radius 
of 7 or 8 miles from the centre of the town. We 


have no evidence upon the point, but we will 
assume for the purposes of argument that that 


is true. It is not contended, however, that there 


not in dispute that as a matter of fact the Kisan 
Sabha has got a large number of members. Bat 
even so, it is contended that the applicant has 
no followers for the reason, in the first instance, 
that the Hisan Sabha has not got any member 
in the town of Ahmedabad. It has got to be seen, 
however, that the affidavit which the applicant 
has filed does not say that he has no followers 
or associates in the town of Ahmedabad. In the 
second instance, it is contended that, even though 
there may be members of the Kisan Sabha out- 
side, they are not followers of the applicant, they 
are the followers of the leaders of the Kisan 
Sabha of all India. We shall presume for the 
purposes of argument that this is a correct state- 
ment. But all the same it is very difficult to be-l 
lieve that the applicant not only has no followersl 
but that be has not even associates. The Kisan 
Sabha of which the applicant is the Secretaryl 
has admittedly got its headquarters in the cityl 
of Ahmedabad. He works there ; an associate isl 
a person with whom one associates. He is notl 
as thick with the associate as friends generally 
are. But all the same all that is necessary ia 
that he should have associated with other per- 
sons, and it seems to us difficult to believe that 
the applicant does not associates with other per- 
sons in the Ahmedabad city where he works. 

[13] In our view neither this statement nor 
anything which has been pointed out on behalf 
of the applicant by his learned counsel ia euffi- 
cient to show that the District Magistrate had 
not got the state of mind which it is necessary 
he should have before he makes an order under 
8. S of the Act. This, of course, has no reference 
to the other contention which has been ma^e 


are no fields beyond this radius. It would be before us ; and that is, that the District Magis- 
very difficult for a man living in the centre of trate has not applied his mind to the question, 
the town to travel to his land each day over a and that the grounds which have been supplied 
distance of 7 or 8 miles. We can even understand are vague and consequently there has been a 
that there could not be a large number of agri- breach of the mandatory provisions of S. 3 of 
cultural labourers living in the heart of Ahme- Act VI [8] of 1947. 

dabad. But we cannot understand why on the [14] Taking up now the first contention with 
fringe of the town of Ahmedabad there should regard to the application of the mind, though in 
not be living people who cultivate the lands part it may be taken to be really a question of 

which are outside; and, as we cannot understand the District Magistrate’s satisfaction, here again 

that, we are not prepared to say that the appli- we have the affidavit of Mr. Modi that he had 
cant has discharged hia burden by simply saying applied hia mind to the question on the materials 
on affidavit that there were no agricultural which were supplied to him, and that he came 
labourers in the town of Ahmedabad whatever to the conclusion that the applicant was acting 
the District Magistrate’s order may have said ; in a manner prejudicial to the public safety and 
and when it comes to the question of the folio- the maintenance of public order in the city of 

wera and associates, one can see very easily the Ahmedabad, and it is corroborated by the affida- 

danger of relying in such matters upon the un- vit of Mr. Damry who supplied the grounds from 

corroborated affidavit of a person who is after all the papers which were left and who says that the 

interested in securing that he will escape deten- papers disclose grounds upon which Mr. Modi 
tion if he could possibly do so. The applicant in could be satisfied. He could not say anything far- 
this case says that he has no followers. The ap- ther, because the satisfaction was not hia. But if 

plicant ia the Secretary of the Kisan Sabha. It is the affidavits of these two persons are accepted, 



In re Jatantilal 

there can be no doubt that the District Magis- 
trate applied his mind to the case before he made 

the order of 2nd April 1948. 

[ 15 ] Coming next to the question as to whe- 
"ther the grounds are vague, and whether conse- 
quently the applicant is entitled to be released 
irom detention, what S. 3, Public Security Mea- 
sures Act, requires is that when an order for 
detention of a person is made, the Provincial 
Government or a District Magistrate, if he is 
authorised in that behalf, should supply to the 
detenu the grounds on which the order has been 
made but without disclosing the facts which it 
considers against the public interest to disclose, 
and, secondly, such other particulars as are in 
its opinion sufficient to enable him to make a 
representation. The section speaks of two things, 
grounds and particulars, and has been modelled 
to some extent on Regulation IBB of the Defence 
(General) Regulations, 1939, of England, But 
there is this difference between the wording of 
that Regulation and the Bombay Public Security 
Measures Act. Leaving aside for the moment 
that the grounds are to be furnished by the Home 
Secretary who makes the order under the statute, 
aub-s, ( 6 ) of Regulation 18B says : 

*‘It shall be the duty of the Chairman to inform the 
objector of the grounds on which the order has been 
made against him and to furnish him with such parti- 
culars as are in the opinion of the Chairman sufficient 
to enable him to present his case.’* 

The first part, that is the grounds on which the 
order has been made against him, is the same. 
But whereas the Act specifically mentions that 
the authority which makes the order is entitled to 
keep back from the detenu such facts as it is not 
■in the interest of the public to divulge, the Regu- 
lation leaves that thing to be done under the 
provisions of the ordinary law. This is quite 
clear from the discussion which will be found 
upon this point in the case of Liversidge v. Sir 
John Anderson, ( 1942 ) A. C. 206 : (1941-3 ALL 
E. R. 338). The second point of difference is 
•that, whereas the Regulation says that the Chair, 
man was to supply the detenu, besides the 
grounds, with such particulars as are, in the opi- 
nion of* the Chairman, sufficient to enable him 
to present his case, the Act puts in a word be- 
itween such*’ and "particulars”, namely, the 
other. Now what sort of ground it has been 
considered sufficient for the detaining authority 
to supply under the Regulations may be found 
again at p. 210 of the report of Liversidge' s 
case, (1942) a. C. 206; {1941-3 ALLE. R, 338). 
The grounds which were supplied to Benjamin 

Greene who was detained under the Regulations 
are as follows : 

“Home Office. Advisory Committee, 6 Burlington 
Oardena, W. 1., Reasons for order under Defence Regu- 
lation 18B in the case of Benjamin Greene, The order 
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under Defence Regulation 18B was made against you 
for the following reasons. The Secretary of State haa 
reasonable cause to believe that you have been recently 
concerned in acts prejudicial to the public safety and the 
defence of the realm and in the preparation and insti- 
gation of such acts and that it is necessary to exercise 
control over you.” 

Then follow what; are called particulars. It does 
not appear from the report of the Liversidge s 

case, (1942) A. C. 206 : (1941 3 ALL E. R. 338) Or 
the case of Greene v. Secretary of State for 
Home Affairs, (1942) A. c. 284 ; (ill l. j. k. b. 
24 )'that there wag any challenge that the grounds 
which were furnished in that case were not such 
grounds as were intended by eub-s. ( 5 ) of Regu- 
lation 18B, and it may therefore be taken that 
the grounds as a matter of fact were valid 
grounds for the Chairman to supply to the de- 
tenu. One feature which may then be noticed 
is that as a matter of fact beyond telling the 
applicant as to which of the clauses of the sec- 
tion under which the order was made the grounds 
do not disclose anything at all to the detenu. It 
is true that after mentioning that he has been 
recently concerned in acts prejudicial to the 
public safety and the defence of the realm, it 
goes on to say that he was also concerned with 
the preparation of such acts, but that does not 
afford any more illumination of the facts upon 
which the conclusion was based. It seems to 
have been taken therefore as sufficient compli- 
ance with sub s, (5) of the Regulation that the 
detenu was told as to grounds, the particular 
clause of the section under which the action was 
being taken. It is just as well to remember that 
under the English Regulation action could be 
taken against the detenu owing to several grounds, 
for example, that he was a person of hostile 
origin, secondly, upon the ground that he was 
concerned in an act prejudicial to the public 
safety and so on, and it seems to us evident that 
if the detenu was told which of those thii^ga the 
Secretary of State was satisfied about, that was 
regarded as sufficient compliance. But so far as 
the Bombay Public Security Measures Act is 
concerned, this interpretation has not been accept- 
able to any of the Courts, and the reason for 
that seems to be the word "other” which haa 
been introduced between "such" and "parti- 
culars , It haa been pointed out before now that 
even though the Bombay Public Security Measures 
Act uses the words grounds and particulars, 
except perhaps that the grounds are more gene- 
ral in their character and the particulars by their 
very nature would have to be particular, there 
is not much difference. It has, therefore, been 
held that it is not sufficient compliance with 
S. 3, Bombay Public Security Measures Act, 
that there should be in the grounds which have 
been furnished to the detenu a reproduction of 
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the words of the section like “you are acting in 
a manner prejudicial to the public safety °and 
the maintenance of public order”. The uee of the 
word “other” shows that the grounds should 
also include particulars which the Legislature 
thought the detenu should have in order that he 
should be able to make a representation to the 
proper authority, and consequently the grounds 
have to be something more than the mere repro- 
duction of the words of the section. There has 
been considerable discussion before us as in 
other cases as to what sort of grounds it would be 
sufficient and necessary for the detaining autho- 
rity to supply; and questions have been raised 
whether the grounds should or should not be 
vague, whether the grounds should or should not be 
precise. Two sorts of arguments were advanced 
before us. It was contended that the grounds 
are supplied for two reasons, firstly, in order 
that the detenu may have a sufficient opportu- 
nity to make his representation, sufficient that is 
not only in duration of time but sufficient 
because of his having been apprised of what wag 
found against him and, secondly, because they 
should be a safeguard against the abuse of power. 
The particulars have to be supplied, but only 
those particulars may be supplied which are in 
the opinion of the detaining authority sufficient 
to enable the detenu to make a representation. 
The only compulsion is that the grounds must 
be disclosed. This is, therefore, the only safe- 
guard in regard to the liberty of the subject and 
consequently the grounds must be precise, and 
they must rot be vague. Now, one can under- 
stand an argument that as one of the objects of 
supplying the detenu the grounds is that he 
should be able to make a representation to the 
detaining authority, the grounds must tell him 
something. If they do not tell the detenu any- 
thing at all, then the requirements of s. 3 are 
not complied with. If, for example, in spite of 
the duty laid upon the detaining authority no 
grounds whatsoever were supplied under S. 3, 
then that could not be compliance with the pro- 
visions of 8. 3, and the detenu would be entitl- 
ed to be released. If, on the other hand, a paper 
is served upon the detenu which says that you 
have been detained upon the following grounds 
and thereafter mentions nothing or puts in crosses, 
there has been omission to supply the grounds. 
But the learned counsel who appears on behalf 
of the applicant wants us to go much further 
than this. We do not wish to say that immedia- 
tely we go beyond this there has been compliance 
of the section. But the extent to which the learn- 
ed counsel wants us to go is this. He says ; 

**Io case I am given certain grounds but at the same 
time I am not given grounds in such detail that it is 
impossible for me to make any other defence than that 
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lam not innocent then there is failure to comply with- 
the provisions of 8. 


Now, the grounds may become insufficiently 
precise for various reasons. Some of the reasons 
one can find in the Act itself. It says that even, 
though there is the duty upon the detaining 
authority to supply the grounds to the detenu, 
the detaining authority may not at the same 
time disclose facta which it considers against the 
public interest to disclose. Even if the Act is 
not to be read as if there was prohibition against 
disclosing facts, the discretion to disclose facts 
may have by its exercise rendered the grounds 
vague. In the second instance, the section when 
saying that particulars should be given says 
that such particulars should be given as are in 
the opinion of the detaining authority sufficient 
to enable the detenu to make a representation. 
Now, it is obvious that if the section itself con- 
templated that certain things may be omitted 
then if it could be said that the grounds are not 
as precise as they might have been because of. 
such omission, then there would not be an ad- 
equate ground for releasing the detenu. It is 
true that when the detaining authority furnishes 
the grounds to the detenu, it must, besides 
stating under which clause action has been 
taken, also give, what may be called, the conclu- 
sions of fact upon which the satisfaction of its 
mind as mentioned in the section is derived. 


Suppose the conclusion of fact to which it has 
arrived is that the detenu has at a specified time 
and at a specified place made a speech in which 
he incited the audience to form, what may be . 
called, a private army; if subsequently the de- 
taining authority thought that it would be against 
the public interest to disclose either time or place 
it can be said that the ground is not as precise 
as it should be. It would be possible to charac- 


terise the ground to that extent as a vague 
ground. And the grounds will be more vague as 
more particulars are dropped. If the grounds 
were to give the names of every one in the 
audience, it would be a more precise ground. If 
it gave no names at all but merely said that the 
persons were members of a particular Jpody, it 
will be less precise and immediately any such 
particulars are dropped from the grounds we 
could conceive of the detenu being handicapped 
in making his representation. If, for example,, 
the detenu were told that he at a particular time 


and place made a speech upon which the con- 
clusion of fact of the District Magistrate was 
based, he may be able to give proof that at that 
time and place he was elsewhere and one can 
conceive of cases in which he is deprived of an 
opportunity of adducing before the District 
Magistrate a complete proof of his innocence if 
the time and place are dropped, and if we are to 
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accept as a test in determining whether the 
grounds which are to be supplied to the detenu 
are or are not sufficient for the purpose of 8. 3 
whether the detenu js handicapped in making 
the representation then that part of the section 
which provides for the keeping back of facts 
which it is necessary in the public interest not to 
disclose may be rendered nugatory. We do not 
think, therefore, that it is a satisfactory test whe- 
ther the withholding of facts or withholding of 
details has or has not made it difficult for the 
detenu to make his defence. 

[16] Coming next to the second contention 
which has been urged as to why the grounds 
should be precise, that that is the only safeguard 
which has been provided to the detenu, one can 
easily understand that, if an Act provides that 
the grounds must be supplied to the detenu, 
though it may be after the detention order is 
made, the detaining authority has of necessity 
to be careful. The grounds would undoubtedly 
go into the possession of the detenu; the detenu 
may take up the matter to Court. The fact that 
the grounds have to be mentioned would un. 
doubtedly constitute a check upon the detaining 
authority. But all the same it does not appear 
to us that the fact that one possible object of 
the Legislature in providing that the grounds 
should be given to the detenu after detention 
was to keep a check upon any carelessness or 
otherwise is not determinative of the nature of 
the grounds which can be called adequate for 
the purpose of the section. We do not wish to do 
what the Legislature has apparently deliberately 
not done, that is, qualihed the words grounds or 
particulars by an adjective like precise. But what 
we think would be a sufficient test in such cases 
is this. If the detaining authority gives to the 
detenu its conclusions of fact and such particulars 
as are in its opinion sufficient to make a repre- 
sentation and it could be said from the grounds 
which are given and the particulars which are 
furnished that the order for the detention of the 
^tenu could reasonably be made, then there has 
been compliance with the mandatory provisions 
of s. 3 of the Act. We do not wish to say that 
this 13 as a matter of fact a necessary test. But 
there must be a disclosure to the detenu of the 
conclusions of fact of the detaining authority, and 
If the grounds together with such particulars as 

sufficient to show to the Court 
that the detaining authority could reasonably 
have :3ome to the conclusion that the detenu 
was acting in a manner prejudicial either to the 
public peace or the maintenance of public order 
or the tranquillity of the area in respect of which 
the order has been made, then the grounds can- 
i not be said to be bad, 

[17] Now what the grounds said in this case 


to the applicant was that he had incited agricul- 
tural labourers to resort to violence against 
landlords. He had also incited his associates and 
followers to form an unlawful army, by which 
WG understand a private army. No other parti- 
culars have been given as to whether he incited 
agricultural labourers by addressing them at a 
meeting or by writing letters. Similarly there 
are no details furnished as to the time and place 
or the manner in which the associates and fol- 
lowers of the applicant were incited to form an 
unlawful army. But all the same if we start 
with a presumption, as we must, that the 
District Magistrate came to the conclusion that 
the applicant has done these two things, then we 
have no doubt whatsoever that the detaining 
authority may reasonably have been satisfied 
that the applicant was acting in a manner pre- 
judicial to the public safety or the maintenance 
of public order or the tranquillity of the city of 
Ahmedabad. It is true, as I have already men- 
tioned, that in this case no other details have 
been furnished, and the applicant may be bandi-. 
capped to this extent that in any representation) 
which he may make he may be restricted to 
denying the allegations and relying on, what 
may be called, evidence of good character, for 
example, he has mentioned in his application 
that he has been doing several good things in 
the interest of Kisan Sabha and in the interest 
of general public also. But then the Act con- 
templates that that may sometimes happen. We 
have got to remember that when particulars as 
distinct from grounds are to be given, the only 
requirement which the section contemplates is 
that the particulars should be, in the opinion of 
the detaining authority, sufficient to enable the 
detenu to make a representation. Whenever the 
words in their opinion * are used, that means if 
subsequently a point as to their sufficiency is 
raised before the Court, the Court must decline 
to go into that question. We do not intend to 
suggest that a fetish should be made of what 
may be called the grounds of public interest. The 
statute with which we are concerned was passed 
not in times of emergency of war but it was 
passed in peaceful times. What particulars may 
be furnished even in war times in England can 
again be seen from the case of Liversidge v. Sir 
John Anderson (i942 A. o. 206) (p. 241). I have 
already mentioned that the grounds as distinct 
from particulars were confined to the recital of 
the appropriate clauses of the section. But when 
particulars were furnished, they constituted six 
paragraphs, Reference was made to the detenu 
being concerned in the management and control 
of two named organizations and of the nature of 
speeches and writings of his, they also stated 
that he was privy to the activities of a named 
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person in the publication of pro. German pro- 
paganda in a named periodical. They also stated 
that he wag subsequently to the outbreak of 
war communicating with persona in Germany 
concerned in the Government of Germany, 
that he was desiroug of establishing a national 
Bocialist regime in Great Britain with the assist- 
ance, if received, of German armed forces, and 
it was also stated that he freely associated 
with persona of German nationality whom the 
Home Secretary had reason to believe were 
agents of German Government. The particulars 
supplied in that case show that the authority 
which supplied them was actuated with the 
spirit of the free institutions in which it was 
nurtured and did not choose to take shelter 
under the letter of law when the grounds came 
to be supplied. But inasmuch as it is ultimately 
left to the discretion of the detaining, authority 
to supply such particulars and grounds as are in 
the opinion of the detaining authority sudQcient 
to enable the detenu to make a representation, 
we are afraid it is not possible to subject the 
particulars to any objective test of sufficiency. 

[18] I will now go to the last ground which 
has been made ob behalf of the applicant, and 
that is this that there has been a failure to com- 
ply with the provisions of 8. 3, inasmuch as the 
detaining authority did not tell the detenu that 
be had a right to make a representation not only 
to it but to the Provincial Government also. 
Now S. 3, Bombay Public Security Measures Act 
(Bom. VI [6] of 1947), says that when an order of 
detention is made in respect of any person, the 
Provincial Government have among other things 
to tell the detenu that he has a right to make a 
representation to the Provincial Government 
and afford an earliest opportunity of doing so. 
The Act contemplated ab initio that the powers 
of the Provincial Government under 8. s, may 
be delegated under 8. 21, to a Deputy Commis- 
sioner of Police in Greater Bombay and District 
Magistrates elsewhere. But one thing which has 
to be noticed is that neither 8. 3 nor 8. 21, pro- 
vides that where the powers and duties imposed 
upon Government are in pursuance of 8. 21, 
delegated to an officer, the right which the 
detenu had would be to make a representation 
not to the Provincial Government but to such 
officer. The learned Government Pleader who 
appears for the Grown says in this case that it 
is true that there is no such provision made 
under B. 3 or 8. 21, Bombay Public Security 
Measures Act, but inasmuch as the powers have 
been delegated to the District Magistrates and 
the duty of supplying grounds and supplying 
particulars has also been laid upon them, it 
could not have been contemplated that the re- 
presentation which was to be made should be 


mad#to the Provincial Government rather than 
to the District Magistrate or the authority which 
made the detention. He says that the grounds 
upon which the detention was made was a matter 
exclusively within the knowledge of the Disfricfc 
Magistrate and he would therefore be an appro- 
priate person to consider any representation 
which might be made by the detenu; and con- 
sequently, when the powers have been delegated 
to a District Magistrate, S. 3 must be read as if 
for the words “Provincial Government” where 
they occur in the section after the words “to 
make a representation” the words “detaining 
authority” were substituted. Now it has to be 
remembered that even though 8. 21 permits 
delegation of both powers as well as duties, and 
even though the power under S. 4 has been 
delegated to the detaining authority with the 
result that the detenu has got a right to make a 
representation to it whether he has got or not a 
right to make a representation to the Provincial 
Government, inasmuch as the original section 
provided that after the order of detention was 
made the detenu should be given grounds and 
particulars in order that be should make a repre- 
sentation to the Provincial Government and re- 
quired that he should be informed of the rights, 
he has notwithstanding the delegation such a 
right. It is not as if the delegation which has 
been effected deprives the Provincial Govern 
ment of its powers. On the other band the order 
which I quoted above shows quite clearly that 
the powers which have been conferred under 
B. 3 may in spite of the delegation still be used 
by the Provincial Government. Nor can the fact 
that the grounds of detention were the grounds 
of the satisfaction of the detaining authority 
create a difficulty because Government can al- 
ways obtain from it the grounds as well as the 
material. 

[ 19 ] It is said, however, that in case it is held 
that the detenu could make a representation 
both to the detaining authority and the Provin- 
cial Government, the two authorities may come 
to a contrary conclusion ; and it is said that we 
should not read the section in the way in which 
the applicant wants us to read, for the result of 
saying so would be to give rise to two contrary 
decisions. Now we will assume for the purpose of 
argument that the detenu makes two representa- 
tions, one to the detaining authority and another 

to the Provincial Government. If the Provincial 
Government wishes to exercise its powers which 
it still has it would, presumably being aware of 
the dictum that when a delegating authority em- 
barks upon exercise of the powers which have 
been delegated the authority to whom the powers 
are delegated ceases to have jurisdiction, com- 
municate to the latter that it was considering 
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the representation. It may, of course, happen that 
the Provincial Government may fail to do so, 
and we will assume in that case that the detain- 
ing authority either comes to one or other of 
the conclusions. That would not affect, in case 
the detaining authority has embarked upon the 
exercise of the powers, the fact that whatever 
order was subsequently passed by the authority 
to which the powers were delegated would be 
without jurisdiction. But assuming for the pur- 
poses of argument that the Provincial Govern- 
ment did not embark upon the exercise of the 
powers even though a representation was made 
to it, then the detaining authority may release 
the detenu; after it baa released the detenu the 
Provincial Government has nothing further to 
do. If, on the other hand, the detaining autho- 
rity has confirmed the original order which was 
made, it will be open to the Provincial Govern- 
ment after considering the representation to pass 
orders either that the detenu should be released 
or that he should continue to be detained. In 
our view reading the words in S. 3 in the man- 
ner in which the applicant wants us to do 
would not lead to any such untoward result as 
the learned Government Pleader argues before 
ua will follow ; and inasmuch as we must read 
the words “Provincial Government** in s, 3 in 
the usual ordinary manner, we must hold that 
notwithstanding any delegation the detenu is 
given a right to make a representation to the 
Provincial Government. It has got to ba remem- 
bered that when construing the section we are 
not entitled to read for the words “ Provincial 
Government** the words "District Magistrate or 
Such other detaining authority as has issued 
the order" wherever the words occur. It is true 
that 8. 3 does not give as a matter of fact 
powers but imposes duties and it must be con- 
ceded that the obligation mentioned therein is 
laid upon the detaining authority because of the 
notification. But where S. 3 uses the words 
representation to the Provincial Government’*, 
there is no reference either to any powers con- 
ferred on the Provincial Government or to any 
duties laid upon it and consequently the notifi- 
cation by which powers and duties are delegated 
jto the authorities will not enable us to read for 
the words Provincial Government in the phrase 
representation to Provincial Government,*’ the 
detaining authority. There was consequently 
a failure to tell the applicant that he had a 
right to make representation to the Provincial 
Government. The learned Government Pleader 
-argues before us that the grounds which were 
communicated to the applicant told the appli- 
cant that he was entitled to make a representa- 
tion and it also told him that the representation 
■was to be sent to the District Magistrate. 
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Nothing else was communicated to the appli- 
cant, and he says, therefore, at any rate, the 
applicant was not misled in believing that the 
only representation which could be made was 
to the District Magistrate. That may be, but we 
cannot say therefrom that there has been com- 
pliance with the mandatory provisions of s. 3 
to tell a detenu that be has a right to make a 
representation to the Provincial Government. It 
is true that grounds refer to S. 3 and 8. 3 makes 
a reference to the right of the detenu to make a 
representation. But we are not prepared to say 
that because of that it can be said that the 
District Magistrate told the applicant that he 
had a right to make a representation to the 
Provincial Government. 

[20] There has been, therefore, a defect in the 
procedure of the District Magistrate ; and the 
only question which remains is what is the effect 
of this defective procedure. It is contended on 
behalf of the applicant that inasmuch as this 
duty was laid upon the District Magistrate in 
the interests of the detenu we must construe the 
failure to comply with the mandatory provisions 
of law as an illegality which affects the whole 
procedure and consequently affects also the pre- 
sent detention of the applicant. Now every fail- 
ure to comply with a mandatory provision of law 
is not an illegality. It certainly is an irregularity, 
and the question whether such a failure will 
vitiate the whole proceedings will depend upon 
the character of the failure, the prejudice that it 
might have caused and the effect upon any order 
which has been passed after the causing of the 
prejudice. Now, in this ease, the failure was in 
respect of telling the applicant that be could 
make a representation to the Provincial Govern- 
ment. It cannot be said that this did not cause 
any prejudice to the applicant, because for all 
we know the applicant may have been ignorant 
of bis right and may not have made any 
representation to the Provincial Government. 
But the question is, did this failure affect the 
order for detention under which the applicant 
has now been held under detention? If it did 
not do so, howsoever deplorable the failure, it 
cannot be said that the detention of the appli- 
cant is bad. Otherwise the applicant is entitled 
to be released. 

[ 21 ] Now the learned counsel who appears on 
behalf of the applicant says that as a matter of 
fact this failure has resulted in hia detention 
without the Provincial Government applying its 
mind to the case. But that does not affect either 
the original order which was passed by the 
District Magistrate under S. 2 nor it can be said 
to have affected the final order which he passed 
under &. 4 , To the extent that the original order 
under s, 2 partakes of the nature of a tempo- 
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rary order because that order has ultimately to 
be confirmed, set aside, or modified after a 
representation is made to the detaining autho- 
rity or the Provincial Government under the 
provisions of s. 3 it can be characterized as an 
interim order, see In re Krishnaji Gopal 
Brahvie, 60 Bom. L. R. 175 : (a. I. R. (36) 1948 
Bom. 360 I 49 Cr. L. J, 524) and the view 
which was taken in that case was that there 
has been a failure to supply such grounds as 
must be supplied under the provisions of 8. 3 
and the ultimate order which was passed under 
S. 4 was bad, because it was passed without 
communicating to the detenu proper grounds 
which prevented the detenu from making a 
representation after proper grounds were sup- 
plied to him. 

[22] It is not necessary in this ease to go into 
the question as to whether when the grounds which 
are supplied are not such as are referred to in 
8. 3 the detention is bad because the subsequent 
order was passed without giving the detenu pro- 
per grounds and prejudicing him in the matter 
of his representation. I shall assume for the 
purposes of this argument that the order which is 
passed under 8. 4 is a final order, the order under 
S. 2 being an interim order. We do not know in 
this case whether the applicant made any re- 
presentation to the District Magistrate who was 
the detaining authority or not. Either he did or 
he did not. If he did presumably the original 
order has been confirmed. But can we say that 
the order is bad ? The applicant has not made a 
representation to the Provincial Government 
because there has been a failure to tell him that 
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Me judgment, namely that In re Chandrabhai. 
Kalidas Bhatt, Ori. Appeal no. 920 of 1948 dated 
16th June 1948 by Chagla C. J. and Gajendra- 
gadkar J, need not detain us long. That was a 
case in which the detenu was furnished with 
the grounds, two of which are common to that 
case and the present case. The third ground 
which was given to the detenu was that the 
detaining authority was satisfied that he was col- 
lecting arms. The learned Judges who disposed of 
the application had cause to mention the other 
judgment, namely, the judgment in In re Din. 
kar Krishnalal Mehta, Ori, Appin, No. 848 of 
1948, decided by Ooyajee and Bhagwati JJ., on 

7th June 1948 and they referred to it in these- 
words : 

“We would have been most reluctant to differ from 
the view taken by that Bench if in our opinion the 
principle of that decision applied to the facts of this 
case. But before us we have a ground which is much 
more definite and explicit than the ground that 
Coyajee and Bhagwati JJ, had before them. Because 
rightly or wrongly the detenu is charged with collect- 
ing arms unlawfully with the object of raising a private 
army.” 

It is obvious, therefore, that the learned Judges 
did not have specially to consider the question 
as to whether an order which was based "only 
upon two grounds which had been furnished to » 
the detenu in this case would be a valid order, 

[24] Then I come to the order in In re Dinkar 
Krishnalal Mehta, Ori. Appin. No. 848 of 
1948, decided by Coyajee and Bhagwati JJ., on 
7bh June 1948. Now I have already mentioned 
in this case that upon the evidence which has 
been furnished to us we are not satisfied that 


be has also got a right to apply to the Provin- there are no agricultural labourers in the city 
cial Government. We fail to understand how it of Ahmedabad. The first judgment, the judg* 
|Can be said that the order of the District Magis- ment in Chandrabhai Kalidas Bhatt, Ori. 

krate is bad because of the failure. The appli- Appeal No. 920 of 1948 dated I6th June 1948 by 

cant has still got a right to approach the Pro- Chagla C. J. and Gajendragadkar J, seems to 

vincial Government and presumably there is proceed upon a finding that as a matter of fact 

nothing to prevent the Provincial Government there are no agricultural labourers in the city of 

from exercising its powers. If the failure had Ahmedabad. The learned Government Pleader 

the result of affecting the representation if any who appears for the Crown suggests to us that 

which was made by the applicant to the District this finding is based nob upon evidence but upon 

Magistrate which had to be considered before an certain knowledge of the conditions of things in 

order under S. 4 was made, then ib might be the city of Ahmedabad, which had been im- 

said that the failure has prejudiced the applicant, ported by one of the Judges in the judgment, 

and the order which was passed after the failure Now, we are not sitting in appeal over that 
is a bad order. There being no such failure, in judgment and it is not, therefore, for us to inves- 
our view neither the original order, if that is the tigafce upon what evidence the findings of fact 

order under which he is detained, bscause in the upon which the order was based was arrived at. 

absence of representation the order made under We are reluctant to believe that any personal 

8, 2 would bs a final order, nor the final order knowledge was imported in the judgment by any 
by the detaining authority after hearing bis repre- of the Judges. If it has been so imported, it was 
sentatioQ if it was made, is bad. not proper to do so. But, on the other band, if it 

[23] It remains to make reference to two was derived from the evidence, then it was 
judgments to which our attention has been drawn open to the learned Judges upon the evidence in 
for the disposal of the present case. Out of that that case to come to the conclusion that there- 
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•were no agricultural labourers in Ahmedabad. 
In that case a question might arise as to whether 
the order of the District Magistrate can be said 
to bo mala fide or passed with an ulterior mo- 
tive. No question of the order being bad because 
there were no agricultural labourers in Ahmeda- 
ibad can possibly arise, because the only condi- 
jtion precedent which has been laid down for the 
validity of the order is the satisfaction of the 
District Magistrate, and if the District Magis- 
trate was satisfied, then the order cannot be 
challenged subsequently on the ground that the 
evidence upon which it was based w£Eh false. Un- 


doubtedly it was open to the learned Judges ic 
that case because they came to the conclusion 
upon the evidence that there were no agricultu- 
ral labourers in Ahmedabad to take evidence of 
ulterior motive or in the alternative of failure 
to exercise sufficient care or to apply the mind. 
In that case it was necessary for the District 
Magistrate who made the order to satisfy the 
Court that, notwithstanding the fact that there 
were no agricultural labourers in Ahmedabad, 
the order was passed in circumstances in which 
it could be said that it was a bona fide order. It 
is true that if we peruse the judgment it does 
not seem to proceed upon the footing that the 
fact there were no agricultural labourers in 
Ahmedabad will go to show that the order was 
passed mala fide or with an ulterior motive 
or without taking sufficient care, and if the lear- 
ned Judges intended to say that whenever it is 
found that one or more of the facts upon which 
ffie order is based is not true it is open to the 
Court to say that the order was not a justifiable 
order to pass, wo must express our dissent from 
that view. I have already mentioned that the 
question of satisfaction of the District Magistrate 
18 a question of fact, but still it is a subjective 
consideration and not an objective conside- 
ration, and whenever subsequently an order is 
challenged before a Court, the Court is only con- 
eerned with the question as to whether the Dis- 
tnct Magistrate was satisfied. The question may 
involve in a suitable case an investigation whe. 
iner sufficient care was or was not exercised, but 
it 18 not open to the Court to sit in appeal over 

u “ District 

Magistrate much less it is open to it to consider 

out before it in 
which It would have passed the order or take 

bv M ® of the fact found 

established so well that it is not really necessary 
to mention any authority in support of it but if 
any authority is needed then it would be found 
in otuart v. Anderson and Morrison^ 165 L t 
120 ; U941.2 ALL E. R. 665). referred to’ in 

Ltiversidge v. Sir J ohn Andersorii 1942 A. o. 206 


at p. 261: (1941-3 ALL E. R. 338). A similar view 
was also expressed in a Full Bench decision of 
this Court which is to be found in In re Rajdhar 
Kalu Patil, 60 Bom. L. R. 183: (a.i.r. ( 35 ) 1948 
Bom. 334 : 49 Or. L. J. 4C6 P. B.). 

[25J The applicant therefore fails and the rule 
must therefore be discharged. 

[26] Dixit J. — I agree. With regard to the 
last contention taken on behalf of the applicant, 
I desire to add a few words. That contention is 
that since the detenu was not informed of his 
right to make a representation to the Provincial 
Government the detention order is bad. It is 
manifest from s. 3 that the detaining authority 
is required to communicate to the person affected 
by the order the grounds upon which the order 
has been made and also to inform the detenu of 
his right to make a representation in order to 
afford him an earliest opportunity of doing so. 

[27] Now, the foundation of the detention 
order is the existence of a state of mind, and 
that state of mind has reference to the grounds 
on which the order is based. It is clear, there- 
fore, that the grounds of an order are insepara- 
ble from the order itself. If, therefore, the 
grounds are vague, the order is bad. If the 
grounds are outside the ambit of the Act, the 
order is equallj' bad; and if no grounds are fur- 
nished in support of the detention order, the 
order is likewise bad. But it cannot be said of 
the duty on the part of the detaining authority 
^ inffirm the detenu of bis right to approach the 
Provincial Government that it has any reference 
to the state of mind of the detaining authority. 

It 13 separable from the order; and that being 
so, the failure on the part of the detaining 
authority to inform the detenu of his right to 
n^ke a representation will not and should not 
affect the validity of the order. This view seems 
to be in accord with the principle enunciated by 
Maxwell on the Interpretation of Statutes at 

page 321, 8th Edition, which is to the following 
effect : ^ 




aeaiiDg witU slatutorv 
devoid of indioation of intention 
regarding the effect of non-compliance with them. In 
Eome of them the conditione, forms or other attendant 
circumstancee. prescribed by the statute have been re- 
garded as essential to the act or thing regulated by it 
and their omission has been held fatfl to^its validUy : 
In others such prescriptions have been considered as 

antly established by numerous author!- 

that the neglect or the 
in on the part of the detaining authority 
to inform the detenu of his right -to make a 
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representation to the Provincial Government does 
not invalidate the order. At the most, it can be 
said to be an irregularity. This latter view has 
been taken in a judgment of this Court in In re 
A, S, R, Charit Ori. Appln. No. 921 of 1948 dated 
24th June 1948 by Ohagla 0. J. and Gajendra- 
gadkar J., and I think that view is correct. 

Jahagirdar J. — I agree. 

r.G.D. Rule discharged, 

A. I. R. (36) 1949 Bombay 334 [C, N, 8i.] 

Desai J. 

Firm Kishivchand Chellaram — Plaintiffs 

V. Firm V ishandas Amarnath — Defendants. 

O. C. J. Suit No. 1751 of 1947, Decided on 18th 
February 1948. 

Sale of Goods Act (1930), Ss. 46, 54 and 61 — Pur- 
chaser after taking delivery leaving goods at door 
of seller against his will — Seller getting goods sold 
by public auction after notice to purchaser — Sale is 
not re-sale as contemplated by Ss. 46 and 54 — Seller 
liable to account for fair price of goods at date of 

sale Suit by seller against purchaser to recover 

price on re-sale of goods maintainable and interest 
under S. 61 can be awarded. 

Where the purchaser having taken delivery of the 
goods subsequently leaves the goods at the door of the 
seller against his wyi, the seller has neither the right 
nor the duty to resale the goods. In such a cage if in- 
stead of allowing the goods to perish, the seller gets 
them sold by public auction after notice to the purchaser, 
the seller’s liability being in the nature of liability 
arising on conversion, be is liable to account to the pur- 
chaser for such price as fairly represents the value of 
the goods at the date of the sale and no more. The sale 
in such a case is not a re*sale as contemplated by Ss. 46 
and 54. The resale as it took place is binding on the 
purchaser in the sense that the price realized at the re- 
sale is fair price. The suit by the seller to recover the 
price on re-sale of the goods is maintainable and in- 
terest can be awarded under S. 61. 

[Paras 14, 15, 16, 17] 

Annotation; (’46-M'an.) Sale of Goods Act, S. 46 
N. 1; S. 54 N 1; S. 61 N. 1. 

K, T, Desai and M. P. Laud — for Plaintifis. 

K. A, Somjee and P, P, Khambatta 

— for Defendants. 

Judgment By a contract dated 30fch Decem- 

ber 1946, the plain tifFs agree d^o s^l to the 
defendants 15 bales oF raw^ilk^steam 61atDrG 
yarn E Grade pounds 20/22 at E9. 37 8-0 per 
pound. By the said contract it is provided that 
"goods shipped per S, S. 'Monroe* will be deli- 
vered on safe arrival after clearing from the 
Customs House.” Mr. K. T. Desai, the learned 
counsel appearing for the plaintififs, has relied on 
els. a, 7 and 9 of the terms printed at the back of 
the contract: whereas Mr. Somjee, the learned 
counsel for the defendants, has relied on els. 21 
and 22. 

[ 2 ] On 6fch February 1947, the plaintiffs deli- 
vered the 16 bales to the defendants. The 16 bales 
did not bear any tickets. On 7th February 1947, 


the defendants wrote to the plaintiffs that the 16 ^ 
bales were without any tickets, that they bad 
sold the l^^bales to other parties and that Messrs. 
Bhojaji Sobhageband who had purchased 10 bales 
from the defendants out of the said 15 bales bad 
served the defendants with a telegraphic notice 
that the bales in question were without tickets 
and that they therefore refused to take delivery 
and that the other two parties to whom the 
defendants bad sold the remaining five bales 
were also refusing to take delivery thereof. The 
defendants further wrote that in the light of 
what was^stated above, the defendants were 
compelled to ask the plaintiffs to take back the 
15 bales and that the bales were lying with the 
defendants on the plaintiffs' account. By their 
letter dated 7th February 1947, the plaintiffs 
replied as follows: 

“We are Eurprised to note your asking us to take 
back the bundles on which you allege that the tickets 
are not affixed. We regret we aft in no way responsible 
now as the goods have been taken over by you and deli- 
vered by US as per the terms of the contract, in which- 
there is no stipulation whatsoever that all the bundles 
should have tickets affixed thereto. Please settle our 
bill immediately and oblige.** 

These two letters crystallise the dispute which 
arose between the parties. Thereafter consider- 
able correspondence passed between them. It is 
not necessary, in my opinion, to refer to that cor- 
respondence at length. 

[ 3 ] The plaintiffs by their attorney's letter 
dated 13th February 1947, called upon the defen- 
dants to pay the sum of Rs. 74,256- 6-0 being the 
price of the 15 bales. The defendants denied their 
obligation. On 2l9t February 1947, the defendants | 
returned 10 bales out of the 16 bales to the plain- Ij 
tiffs. In fact the defendants left the said 10 bales \ 
on the pavement adjoining the plaintiffs shop. 
By their telegram of that date the defendants 
said that the 10 bales were without tickets and so 
they were returning^ them to the plaintiffs shop 
and that the defendants were sending also the 
remaining 6 bales. By their attorneys letter 
dated 21st February 1947. (which letter waa 
written before the 10 bales were left at the plain- 
tiffs’ shop) the plaintiffs called upon th® lef^- 
dants to pay the price in respect of the 15 bales 


1 added: . ^ *u ► 

Without prejudice to the above and in order that 

7cli^n?s lEay' not be mulcted in farther 

ensea, we are instructed to that the 15 bales 

jrarn taken delivery of by your 

uld basent to the auctioneers Messrs. B®nnett & 

5 should be asked to sell the same on 

ties concerned. Messrs. Bennett & ^ 

y of the said goods on behalf of both anainst 

bout prejudice to the rights of *^ . ^ «** goie ppo. 
h other sell the same and pay over the nett sale pro 

is of the goods to our clients.* 

another letter dated 2 l 8 t February 1947. 

ritten after the 10 bales were left at the plain- 
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Bhop) the plaintifFa’ attorneys wrote as 
follows: 

“We have advised our clients to keep the goode with 
them instead of letting them lie on the pavement, but 
please note that this will be on your clients* account 
and at their risk. Please let us know as early as possible 
■whether your clients are agreeable to the goods being 
Bold through Messrs. Bennett and Company as suggest- 
ed in our letter to you of date.** 

*l^he plaintiffs’ attorneys sent a reminder by 
their letter dated 25th February 1947, and inform- 
ed the defendants that the 10 bales were being 
Bent to Messrs. Bennett & Go. with instructions 
to sell off the same in the best way possible but 
that the sale would be on the defendants’ accounts 
and at their risk. By the said letter the plaintiffs* 
attorneys called upon the defendants to send to 
Messrs. Bennett & Company the hve bales in their 
possession so that the same may be sold off in 
the same way as the 10 bales. By their attor- 
neys’ letter dated 28th February 1947, the plain- 
tiffs wrote that the said 10 bales bad been 
forwarded to Messrs, Bennett & Co. By their 
attorney’s letter dated 3rd March 1947, the plain- 
tiffs called upon the defendants to send to the 
plaintiffs the remaining 5 bales so that all the 
16 bales may be sold dff together by public 
auction. By tbeir attorneys’ letter dated 3rd 
March 1947, the defendants stated that the 
market had gone down considerably and that it 
was the plaintiffs’ duty to have the goods sold 
out at the time of default and not wait till the 
market had gone down considerably as it bad 
then^/ The 10 bales were advertised for sale on 
llth March 1947, but subsequently under instruc- 
tions from the plaintiffs the sale was postponed 
to 14th March 1947, when the 15 bales were sold 
by public auction through Messrs. Bennett & Co. 
on account of the defendants. As a result of the 
said sale, rs. 64,001-14-6 were realized as the 
price in respect of the 15 bales out of which de- 
ducting the auctioneers’ commission at the rate 
of 1 per cent, amounting to Rs. 540, the net sale 
proceeds came to Ra. 53.461-14-6. The plaintiffs 
. have brought this suit to recover the sum of 
B9. 20.870 3 6. I should mention that out of the!. 
Bum of ES. 63,461-14.6, the plaintiffs claim byi] 
their plaint to deduct the sum of Bs. 76-12-0 for 
^vertising the sale on llth March 1947, and it 
ifl after deducting this sum that they arrive at 
the aforesaid figure of rs. 20,870-3-6 as the 
amount due to the plaintiffs. P 

[4] The plaintiffs by their ’plaint deny that 
there was any express or implied term in the 
contract that the bales were to bear any ticket 
or that there was any bazaar custom or dhara 
that the bales should bear any ticket as alleged 
by the defendants. 

[6] By para. 16 of the plaint the plaintiffs in 
the alternative claim to recover the sum of 


Rs. 21.649-14-6 as damages. The sum of Rupees 
21,649 14-6 is made up^f lthe sum of Rs. 20,870- 
3 6 with interest calculated thereon at the rate 
of 9 per cent. 

[6] The defendants by their written sfatement 
admit that they took delivery of the 16 bales on 
6th February 1947, and state that they had no 
opportunity to examine the goods when they took 
delivery. The defendants say that they rejected 
the 15 bales as they had no tickets. In para. 7 
the defendants etate that the plaintiffs are bound 
under the contract to give goods with tickets. In 
the alternative they plead that it was an implied 
term to give goods with tickets. In the further 
alternative, they say that such was the custom 
of the trade or bazaar dhara. The defendants 
deny in toto their liability to pay anything to 
the plaintiffs,^ 

[7] At the hearing before me the following 
issues were raised ; 

(1) Whether the suit ns framed is maintainable, 
being a suit to recover the price on resale of the goods? 

(2) Whether it was an express term of the contract 
that the plaintiffs should supply goods bearing tickets? 

(3) Whether it was an implied term of the contract 
that the goods should bear tickets? 

(4) Whether the defendants were entitled to reject 
the goods on the ground that they bore no tickets? 

(5) Whether the resale is binding on the defendants? 
and 

(6) Whtther the plaintiff is entitled to recover any, 
and if so, what sum from the defendants? 

[8] I should mention that Mr, Khambatta, 
who was then in charge of the case on behalf of 
the defendants, specially mentioned that he gave 
up bis contention about the custom of the trade 
or bazaar dhara. 

[9] Parties are agreed about all the important 
facts and the dates when the incidents took 
place, the only disputed question being whether 
the defendants took delivery of the goods after 
examining them as alleged by the plaintiffs or 
whihout examining them as alleged by the defen- 
dants. That dispute, to my mind, is not material 
in the view I take of this case. 

Cio] I shall, in the first place, consider the 
defendants’ contention that it was either an 
express terra or an implied condition of the con- 
tract that the bales should bear a ticket. Now 
what is written in the manuscript in the con- 
tract, exhibit A, as constituting the description 
of the 16 bales is that the 16 bales were of raw 
silk steam filature yarn E Grade Pounds 2o/22 
shipped S.5. "Afonroc”. It is not^a term of the 
contract that in order that the goods should be 
of contract quality, there should be a ticket 
affixed to the said goods. In support of his con- 
tention that it was an express term of the con- 
tract that tickets should be attached to the 
goods, Mr. Somjee relies on cl. 2I of the printed 
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terms printed at the back of the contract, exhibit 
A which is as follows : “Binding, packing and 
fold whatever that may be you are bound to take.” 
I fail to see what bearing this clause has on the 
rival contentions on the subject. Mr. Somjee 

more particularly and emphatically relies on 
cl. 22 of the contract which says ; 


A. I. R. 


If goods to arrive by steamer have been sold to you 
by wire or air mail, then we are not responsible for the 
design, quality, colour, number or label of the goods. 
NN hatever goods come the purchaser is bound to take 
delivery thereof without objection.*’ 

Mr. Somjee contends that the reaaon why it is 

specihcally provided by that clause that the 
plaintiffs were not to be responsible in respect 
of the label of the goods is that it was contem- 
plated by the parties that the goods should have 
a label. I do not think that is a correct construc- 
tion of that clause. What that clause means is 
that where design, quality, colour, number or 
label is specified in terms in the contract and 
there is a difference in design, quality, colour, 
number or label in the goods as they actually 
arrive, in that case the plaintiffs are not to be 
responsible and that the purchaser was bound to 
make delivery without objection. In my opinion 
there is no express condition in the contract that 
the goods should bear labels. It is difficult to 
understand the value of tickets in reference to 
goods as they have been sold, especially when 
tickets carry no value with them as pointed out 
hereinafter. 

[11] One Harnarayan Bhambharam Dbingra, 
a munim in the employment of the defendants, 
was called as a witness on behalf of the defen- 
dants. He said that the defendants had purchased 
in all 20 bales, fifteen of them being the subject, 
matter of the suit and the remaining five bales 
being the subject-matter of contract No. 113, 
which contract was arrived at on the same day 
as the contract in suit, i. e., SOth December 1946. 
The defendants paid for the 5 bales on 6th February 
1947, as the 6 bales bore a ticket, but they did 
not pay for the 16 bales as they did not bear 
tickets. Harnarayan stated that the ticket 
showed the quality of the goods. Mr. K. T. Desai 
obje^cfed to the ab(3ve answers on the ground that 
it was an attempt to show that the contract was 
different from what it appeared to be on the face 
of the writing, I asked Mr. Ehambatta whether 
it was stated in the points of defence that the 
ticket indicated the quality of the goods. Mr. 
Kbambatta said that it was not so stated in 
terms. Harnarayan stated that the 5 bales bore 
only one kind of ticket but he could not tell what 
particular ticket was on the 5 bales; it may be 
any ticket. I asked the witness the question ; 
“Is the quality the same whatever may be the 
ticket or does the quality vary according to the 


ticket ?” The only answer that I could get was 

that the quality was written on the ticket, what. 

ever 'the ticket may be. The question was 

repeated and the answer given was : *'Each 

manufacturer has got his own ticket/' 1 .again 

asked the witness : “Are the goods sold accord. 

mg to the grade, e. g. e grade? Or are they 

sold by the description of the ticket?" The an- / 

swer given was: *^The grade is written on the 

ticket.” Thereupon in despair I gave up the 

attempt to get an answer to my question/ The 

reason why I asked that question was that if the 

tickets did not indicate the quality, there was 

no point in making the ticket a term of the 
contract. 

,, [ 12 ] In my opinion the goods were sold by 
description as clearly stated in the contract and 
they were sold without there being any written 
or other obligation to have a ticket attached to 
the goods, I am, therefore, of the opinion that 
there was no express or implied obligation that 
the goods should bear tickets. In order to hold 
that there was an implied obligation, I must 
come to that conclusion as a matter of necessity, 
a conclusion so irresistible on the facts of the 
case, that it was as plain as something written 
in terms in the contract. In my opinion there 
are no facts which raise that necessary conclu- 
sion. In this connection it is significant to note 
that the defendants have given up their case 
that the custom of the trade required that the 
goods should have a ticket attached to them. 

[13] I, therefore, answer issue Nos. 2 and 3 
in the negative. In the result issue No. 4 must 
also be answered in the negative. 

[14] I shall now come to issue No. 1, namely, 
whether the suit as framed is maintainable, 
being a suit to recover the price on resale of the 
goods? Now, in my opinion, this suit is a suit to 
recover the price of the goods. But the plaintiffs 
having got the goods sold through auctioneers 
and realized certain moneys, have got to give 
credit, and they have, therefore, given credit for 
these moneys against their claim for recovery 
of the price. Mr. Somjee has argued that cle. 7 
and 9 of the printed terms at the back of the 
contract are not in terms referred to in the 
plaint, and I must, therefore, disregard them, 
and that the plaintiffs claim to resell the goods 
under cl. 3 of the contract in suit cannot be 
sustained. Mr. Somjee says that cl. 3 baa no 
application where the goods have been rejected 
as in this case they were by the defendants. In 
my opinion cIs. 3, 7 and 9 have no application 
to the facts of this case. In my opinion this is not 

a suit to recover the deficiency in price on the 
footing of a re-sale as referred to in S3. 46 and 
64, Sale of Goods Act. Sections 46 and 64 
contemplate that the unpaid seller of goods baa 
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not parted with possession thereof to the pur- 
chaser and^ that he has, therefore, a lien on the 
jgoods sold and while he is in possession of them, 
jhe has got the right of resale. Those sections do 
not contemplate the case where the purchaser 
has already taken delivery of the goods. The 
possession then is with the purchaser, and it is 
not transferred to the vendor by the purchaser 
subsequently leaving the, goods at the vendor’s 
door. In such cases the vendor has neither the 
right (except at the request of the purchaser) 
nor the duty to resell the goods. If the vendor 
(disposes of those goods, he is liable on the foot- 
ling of conversion. 

[ 15 ] What then is the position in reference to 
these goods in which the property had in my 
opinion passed to the defendants and which 
they had n o right to rejec t? The defendants left 
the 10 bales opposite the plaintiffs' shop on the 
-pavement against the plaintififs’ will. Instead of 
-jallowing these goods to perish and go waste, the 
'plaintiffs got them sold by public auction along 
with the other 6 bales after notice to the defen- 
dants and on the defendants’ account. That ac- 
tion of the plaintififs may be justified or not, but 
that sale was not a re-sale as contemplated by 
the contract or by the Sale of Goods Act. The 
plaintiffs’ liability being in the nature of liabi- 
lity arising on conversion, the plaintiffs, in my 
opinion, are liable to account to the defendants 
for such price as fairly represents the value of 
the goodg at the date of the sale, and no more, 
especially in a ease like this, where the plaintiffs 
had no other course left open to them. As the 
sale was not a re-sale within the meaning of the 
Contract or the Sale of Goods Act, the question, 
whether the sale was unreasonably delayed and 
e consequences of such delay, does not, in my 
opinion, arise for my decision. If it did, I am of 
the opinion that the sale was not held unreason- 
ably late. The goods were left at- the plaintiffs’ 
shop on 2l8t February 1947 , and they had to 
take legal opinion as to what should bo done 
with these goods and they had to advertise the 
goods for sale. The sale was advertised for 11 th 
March 1947, and it was postponed to i4th March 
1947, in order that all the 16 bales may be sold 
topther. The only question is whether the price 
which the plaintiffs have given the defendants 
credit for in respect of the said 16 bales is a fair 
price. In my opinion, the sale was a bona fide 
sale properly advertised and conducted, that it 
was the only proper method of selling off the 
pods, and the price is in consequence a fair and 
bona fide price which the plaintiffs realized in 
respect of the goods. The defendants have filed I 
no punter.claim claiming damages in respect of / 
conversion of these goods. That is natural when ' 
one remembers that the defendants’ contention 
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is that they had nothing to do with these goods. 
I answer issue No. l in the affirmative. 

[16] As regards issue No. 6, the re- sale was 
not a re-sale within the meaning of the Sale of 
Goods Act. But the actual re-sale as it took place 
is binding on the defendants in the sense that 
the price realized at the re-sale was a fair price. 
I answer issue No. 5 in the affirmative. 

[ 17 ] So far as the claim for interest is concer. 
ned, the Sale of Goods Act, s. 61, applies. I, 
therefore, award the plaintiffs interest but at the 
rate of G per cent, only instead of at the rate of 
9 per cent, as claimed by the plaintiffs. 

[18] So far as the claim for Rs. 75-12 0 being 
charges of the advertisement for the first sale 
is concerned, Mr. K. T. Desai gives up his claim 
in respect of the same. 

[19] In the result there will be a decree in 

favour of the plaintiffs for Rs. 20794-7.6 with 

interest on Rs. 74,256-6.0 at the rate of 6 per 

cent, from 6tfa February 1947, till ath March 

1917, further interest on Rs. 20,794-7-6 at the rate 

of 6 per cent, from J5th March 1917, till judg- 

ment, costs of the suit and interest on judgment 

at 4 per cent. Costs to include costs of the 
chamber summons. 

Suii decreed. 

A. I. R. (36) 1949 Bombay 337 [C. N. 85.] 

Chagla C. J. and Coyajee J. 

Shivji Bhara & Co. — Plaintiffs — Appel. 

lants V. Kanff Vasanji and others Defen. 

dants — Respondents. 

19?9 0“ 4th March 

(a) Bombay Rents, Hotel -and Lodging House 
Rates (Control) Act (LVII [57J of 1947). I. 50 _ 
Suit for recovery of rent _ Suit by tenant against 
landlord for recovery of excess rent or pugree is 
pt such suit — Suit pending in High Court when 
Act came into force — S. 50 does not apply and suit 
need not be transferred to Small Cause Court. 

I recovery of rent can only be filed by a 

landlord against a tenant and that is the only kind of 
suit contemplated by S. 50. A suit by a tenant to 
recover excess rent or pugree which he has paid to his 
landlord is certainly not and cannot be a suit for 
recovery of rent within the purview of S, 50. The suit 
he IS filing 13 to recover the amount which his land- 
lord has wrongfully obtained from him and to which 

he IS not entitled. To use a well known English ex- 
pression, it would really be a suit for moneys had and 
received by the defendants. ^ rp“ ^ 

A suit for recovery of excess rent under S. 20 of the 
Act may no doubt be a suit in respect of a claim arising 
under the Act but such suits are not made transfer- 
able under S. 50 to Small Cause Court. Hence if such a 
au t IS pending in the High Court when the Act came 

have jurisdf ir*: 

(b) Interpretation of Statutes-Act ousUng"jur£ 

di^on of Court to be strictly construed. 

High Zirf jurisdiction of the 

High Court, the language used by the Legislature must 
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be very striotly construed and the Court muet lean 
against bolding that the Legislature has attempted to 
oust the jurisdiction of the High Court except in those 
■classes of cases which are clearly and specifically in- 
dicated by the Legislature. [Para 4] 

Annotation: (’44-Com ) Civil P. C., Pre. N. 7 Pt. 64* 

(c) Civil P. C. (1908), S. 9 — Objection to juris- 
diction o( High Court — High Court must accept 
allegations in plaint and decide question of juris- 
diction on that basis. 

While considering the question of jurisdiction the 
nigh Court must accept all the averments and allega- 
tions contained in the plaint. A plea as to jurisdiction 
which is tried as a preliminary issue is in the nature 
of a demurrer and the defendants can only contend 
that the High Court has no jurisdiction on the allega- 
tion that assuming all that is said in the plaint is true, 
still the Court could have no jurisdiction. [Para 4] 

Annotation : (’44-Com.) Civil P, C., S. 9 N. 7 pts. 2 
& 3. 

i?, J, Kolah^iox Appellants. 

iV. A. Palkhiwalla (for No. 2) and F. F. Tarapore- 

walla, and C. M, Trivedi (for 3 to 7) — 

for Respondents, 

Chagla C. J. — The only question that arises 
in this appeal is whether the suit filed by the 
plaintiffs is maintainable in this Court or it 
should be transferred to the Court of Small 
Causes under the provisions of Bombay Act, LVII 
[67] of 1947. It would appear that the plaintiffs 
were the tenants of the defendants who are 
trustees of a charitable trust in respect of three 
godowna for some time prior to the explosion 
that took place in Bombay on 14th April 1944. In 
the explosion two of thegodowns were destroyed. 
The plaintiffs vacated the third godown as it was 
required by the defendants for storing certain 
articles. Thereafter the plaintiffs wanted to re- 
sume possession of the third godown, and accor- 
ding to the plaintiffs the defendants agreed to 
give possession of the third godown provided the 
plaintiffs not only paid the rent of Rs. 125 which 
was the proper rent, but also a pugree aggrega- 
ting, to KS. 6,200 worked out on the basis of 
RS. 400 being paid per month for a period of 13 
months during which the tenancy was to con- 
tinue. According to the plaintiffs it was also 
agreed that with regard to the tenancy of certain 
months anterior to the explosion for which the 
plaintiffs had not paid rent, they should pay a 
pugree of Bs. 60 a month for 6f months, which 
came to RS, 345. According to the plaintiffs, they 
paid these two pugrees and went into possession 
of the godown and they filed the present suit for 
recovering that amount, 

[2l Now, the learned Judge held that this suit 
was hot a suit for recovery of the pugree, but it 
nvas a suit for the recovery of excess rent paid 
by the plaintiffs, and, therefore, this Court had 
no jurisdiction to try the suit but the suit was 
triable by the Court of Small Causes, It is rather 
aignificant to note what the defence of the defen- 


dants was with regard to the claim of the plain- 
tiffs, Defendant 1 took no part in the proceedings. 
Defendant 2*3 contention was that these atnonnts 
claimed by the plaintiffs were pugrees, but they 
were paid to defendant 7 and that defendants 

6, 6 and 7 had on different occasions admit-' 
ted that this pugree bad been received from the* 
plaintiffs. With regard to defendants 3 to 

7, who put in a joint written statement, their 
contention was that after the tenancy terminated 
on the explosion having taken place, the plain- 
tiffs were no longer the tenants of the defendants 
but they were mere licensees, and the defendants 
required the plaintiffs as a term of the license 
to contribute the sums of Rs. 5,200 and Rs. 345 
as a donation to a charity fund which had been 
set up. Therefore, it is important to note that it 
was the case neither of the plaintiffs nor of any 
of the defendants that' the sum that the plaintiffs 
were claiming was excess rent or an amount paid 
as rent in addition to the rent chargeable under 
the Rent Restriction Act, The plaintiffs’ case 
was it was pugree. The case of defendant 2 was 
it was pugree. The case of defendants 3 to 7 was 
that there was no tenancy, the plaintiffs were 
merely the licensees, and the amount paid was 
certainly not rent but a donation paid to a 
charity fund. At the hearing counsel for defen- 
dants 3 to 7 gave up the contention that the 
plaintiffs were the licensees. He admitted the 
position taken up by the plaintiffs that they were 
the tenants. Then the learned Judge, without 
there being any specific issue on the point and 
without there being any proper pleadings as I 
have pointed out, on bis own as it were came to 
the conclusion that what the plaintiffs claimed in 
the suit was not pugree but excess rent. It seems 
to us that the learned Judge was in error in com- 
ing to that conclusion. But even assuming that 
the learned Judge was right, as in my opinioir 
the matter is concluded by a proper construction 
of S, 60 of Bombay Act LVII [57] of 1947, it is 
unnecessary to go further into this question, 

[3] Now, on the question of jurisdiction, Bom- 
bay Act LVII [67] of 1947 Contains two sections 
which are pertinent to the question of jurisdiction 
that the High Court has with regard to suits falling 
under the Act, Section 28 deals with suits to be 
filed after the coming into operation of this Act. 
That section is in very wide terms and ousts the 
jurisdiction of this Court to try all suits and pro- 
ceedings between a landlord and a tenant rela- 
ting to the recovery of rent or possession of any 
premises to which the provisions of the Act apply- 
It also ousts the jurisdiction of this Court to 
decide any application made under the Act and 
to deal with any claim or question arising ont of 
the Act or any of its provisions. With regard to 
pending suits, the Legislature enacted S. 60 and 
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it will be apparent that 8 . 60 ia much narrower 
in ita application than 8 . 28. Section 60 providea 
that all auita and proceedings between a landlord 
and a tenant relating to the recovery or fixing 
of rent or poaaeasion of any premises to which 
the provisions of Part II apply (the rest of the 
words are not material) which are pending in any 
Court, shall be transferred to the Courts men- 
tioned in the Act. Therefore, as far as pending 
suits are concerned, it is only suits relating to the 
recovery or fixing of rent or possession of premi- 
ses between a landlord and a. tenant that had to 
be transferred to the Small Causes Court. It will 
be important to note that the Legislature in 
S. 60 does not deal with any suits relating to any 
claim arising out of this Act, Therefore, it is 
again clear that all suits pending in this Court 
when the Act came into force had not to be trans- 
ferred to the Small Causes Court. It was only 
the restricted class of suits mentioned in s. 50 
that had to be.transferred and in respect of which 
this Court had no jurisdiction. 

[ 4 ] Now, whether the plaintiffs’ suit is to reco- 
ver excess rent or pugree which he has paid to his 
landlord, it certainly is not and cannot be a suit for 
recovery of rent. A suit for recovery of rent can 
only be filed by a landlord against a tenant and that 
13 the only kind of suit contemplated by S. 50. When 
a tenant pays pugree or when he pays excess rent he 
is certainly not filing a suit for the recovery of 

rent. The suit he is filing is to recover the amount 
which his landlord has wrongfully obtained from 
him and to which he is not entitled. To use a 
well known English expression, it would really 
be a suit for moneys had and received by the 
defendants, and I cannot understand how by 
any stretch of language could it ever be suggest- 
ed that an action by a tenant to recover excess 
moneys paid to the landlord could ever be des- 
cribed as a suit for the recovery cf rent. Mr. 
Taraporewalla says that s. 20 gives the right to 
a tenant to recover excess rent, and s. I 8 °give 3 
him the tight to recover any premium paid by 
him, and, therefore, Mr. Taraporewalla’s conten- 
tion IS that as a tenant has been given the right 
under s. 20 to recover excess rent, in filing this 
suit what the plaintiffs are doing ia to recover 
excesa rent to which they have been given the 
right under s 20 of the Act. It is true that the 
plaintifis in filing this suit are availing them- 

m 8- 20. 

• ^ i. respect of a claim 

arising out of the Act. But these suits are not 

made transferable under s. 60 . Even if it is a 
suit to recover excesa rent paid by the plaintiffs 
to the defendants under g. 20 , in my opinion 
that suit cannot be characterised or described as 
a suit for the recovery of rent. It is a well esta- 
.Wished canon of construction that when the 
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Legislature ousts the jurisdiction of the High 
Court, the language used by the Legislature must 
be very strictly construed and the Court must 
lean against holding that the Legislature has 
attempted to oust the jurisdiction of this Court 
except in those classes of cases which are clearly 
and specifically indicated by the Legislature, 
The only class of cases which are clearly and 
specifically indicated by the Legislature are suits 
for the recovery of rent, and, as I have said 
earlier, such suits can only be filed ly a landlord 
against a tenant for the recovery of rent. But 
really when we are considering the question 01 
jurisdiction we must accept all the averments 
and allegations contained in the plaint. A plea 
as to jurisdiction which is tried as a preliminary 
issue is in the nature of a demurrer and the de- 
fendants can only contend that this Court has 
no jurisdiction on the allegation that assuming 
all that is said in the plaint is true, still the 
Court could have no jurisdiction. If we were to 
take the averments of the plaintiffs in their 
plaint, they have filed the suit for the recovery 
not of excess rent but of pugree. The learned 
Judge concedes that if this was a suit for the re- 
covery of pugree, this Court would have juris- 
dicUon. They may ultimately fail to establish 
their case, but as far as jurisdiction is concerned, 
it was incumbent on the learned Judge to accept 
the averments made by the plaintiff's in the plaint. 

[6] In my opinion, therefore, this is clearly 
a suit w'hich does not fall within the purview ol 
S. 60 of Bombay Act LVII [ 57 ] of 1947 and, there 
fore, this Court has jurisdiction to try the suit.l 
The order, therefore, made by the learned Judge 
that this suit should bo transferred to the Small 
Cause Court is erroneous and must be set aside. 

[6] The result, therefore, is that the appeal is 

allowed with costs. The appellants will also be 

entitled to the costs occasioned by the trial of 

the preliminary issue before the trial Court. Res- 

pondenfcs 3 to 7 to pay the costs of the appelJants 
as well as of respondent 2 , 

Coyajee J, — I agree. 

Appeal allowed. 

A. I. R. (36) 19^9 Bombay 339 [C. N, 86.1 
Chagla C. J. and Coyajee J. 

Sir Fazal Ibrahim Rahimtoola — Appellant 
V. Appabhai G, De^ai — Rospoyident. 

Appeal No, 49 of 1948, Decided on 8th March 1949 
from order of Bhagwati J. 

Statutory jurisdiction under section 196 can be 

c application by official liquidator under 
that section— Report under S. 177B (2) not neces- 
Sflry « 

under S, 196 if the official liquidator applies under 
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S. 196 and in his application states that in bis opinion 
a fraud has been committed by any person whom he 
wants to get examined under the section. It is not 
correct to say that the statutory jurisdiction of the 
Court under the section can only be invoked after the 
official liquidator has made a report under S. 177-B (2), 

[Para 3] 

Annotation ; (‘46'Man) Companies Act, S 196 N 1. 

(b) Companies Act (1913), S. 196 — Section aims 
at person charged with fraud and not at person 
concerned with working of company and not charg- 
ed with fraud by liquidator. 

Looking to the whole scheme of the Act and of the 
section, the section only aims at those persons who are 
charged with fraud and not those persons who may be 
concerned with the working of the company and are not 
charged by the liquidator with fraud: (1896) A. C. 146, 
Ref. [Para 4] 

Annotation : {*4G-Man) Companies Act, S 196 N 1, 

(c) Companies Act (1913), S. 196 — Official liqui- 
dator setting out necessary facts raising necessary 
inference of fraud against certain person— Jurisdic- 
tion of Court under section is attracted. 

It is not necessary for the liquidator in terms to say 
that the party against whom he is seeking for an order 
of public examination is guilty of fraud. If be sets out 
all the necessary facts from which the necessary infe- 
rence can be drawn by the Court that there is a prima 
facie case of fraud, that would bo sufficient in law to 
attract the jurisdiction of the Court. [Para 6] 

Annotation : (’46-Man) Companies Act, S 196 N 1. 

(d) Companies Act (1913), S. 196— Orders under, 
not to be made ex parte. 

The practice of passing ex parte orders involving the 
person adected in serious liability is much to be de- 
precated. Hence orders for public examination under 
S. 196 should not be made ex parte: 30 Bom. 173, ReL 
oYi, " [Para 7] 

Annotation : (’46-Man) Companies Act, S 196 N 1. 

Sir Jamshedji Kanga and Murzhan J. Mistrce — 

for Appellant. 

C, K. Daphtaryt Advocate-OeneraU with M. P. 
Amin and M. L, Maneksha—ior Respondent. 

Chagla C. J. — This is an appeal from an 
order of Bhagwati J., making an order for the 
public examination of Sir Fazal Ibrahim Rahim- 
toola on a summona taken out by the official 
liquidator of the Associated Banking Corporation 
of India, Ltd., under S. 196, Companies Act. 

[2] The order is contested by Sir Jamshedji 
mainly on two grounds. The first ground is that 
the order made was without jurisdiction. Now, 
jurisdiction of the Court to make an order for 
the public examination of a director — and Sir 
Fazal was a director of the company with which 
we are concerned in this case — is founded on 
S. 196» Companies Act. That section provides 

that 

“when an order has been made for winding up a com- 
pany by the Court, and the official liquidator has appli- 
ed to the Court stating that in his opinion a fraud has 
been committed by • . . .** 

then the section goes on to state the class of 
persons who might be guilty of fraud, and then 
it goes on, . the Court may, after conside- 
ration of the application, direct that any person 
. . . and then it seta out the same class of 


persona which are mentioned earlier in the sec. 
tion. There is another section to which attention 
might be drawn in order to understand Sir 
Jamshedji’s contention, and that is S. 177B. Sub- 
clause (2) of that section provides: 

“(2) The official liquidator may also, if he thinks fit, 
make a farther report, or further reports, stating the 
manner in which the company was formed and whether 
in hU opinion* any fraud has been committed by any 
person in its promotion or formation or by any director 
or other officer of the company in relation to the com- 
pany since the formation thereof, and any other matter 
which in his opinion it is desirable to bring to the 
notice of the Court." 

Briedy put, Sir Jamsbedji’s argument is this 
that the statutory jurisdiction of the Court can 
only be invoked after the official liquidator has 
made a report under S. 177B (2) and the Court 
can only make an order under S. 196 after tak- 
ing into consideration the report made by the 
official liquidator. Sir Jamshedji says that the 
jurisdiction of the official liquidator to make a 
report is based upon S. 177B (2), and he having 
made that report, it is for the Court to consider 
it and then proceed to decide whether any parti- 
cular person should or should not be publicly 
examined. 

[3] Now, let us consider a few facta aa to 
how the official liquidator came to apply for an 
order under S. 196. On 2l8t May 1948, the official 
liquidator submitted a report to the Vacation 
Judge and headed that report as being pursuant 
to 83 . 197 , 196, 196 and 237. On that report the 
learned Judge gave directions to the official 
liquidator to take out a chamber summons for 
the public examination of the various persons 
mentioned in his report aa being party to the 
fraud. Thereupon the official liquidator took out a 
chamber summons on 28th May 1948, and it was 
on this summons that the learned Judge made 
the order complained of. Sir Jamshedji says that 
the report of the official liquidator is not made 
undei^B. 177B but under other sections. Looking 
to the report it is obvious that the report is made 
for the purpose of ultimately getting an order 
under S. 196, and in my opinion at the most there 
is a clerical error on the part of the official liqui- 
dator in not mentioning 8. 177B along with other 
sections that he has mentioned. But I would go 
further. Looking to the provisions of the law in this 
country, I am not at all sure that it is not open 
to the official liquidator to make an independent 
report under 8. 196 from the report contemplat- 
ed by S. 177B. It is necessary to consider tbd 
analogous law which we find in England. The 
provision with regard to the public examination 
was first introduced into the English company 
law by the Companies Winding Act of 1890 and 
8. 8 (2) corresponds to 8. 177B (2) and S. 8 (3) 
corresponds to S. 196 of our Companies Act. It 
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is very significant to note that S. 8 (3) speaks of 
“the Court may, after consideration of any such 
report'*, any such report being the report referred 
to in S. 8 (2) corresponding to our S. 177B, When 
we turn to our S. 196, there is no reference what- 
ever to the report which the official liquidator 
has got to make under S. 177B. When we turn 
to the English Companies Act, which is in force 
today, we find that s. 182 corresponds to S. 177B 
and S. 216 corresponds to S, 196, and S. 216 pro- 
vides that 

“where an order hag been made in Bngland for wind- 
ing up a company by the Court and the official receiver 
has made a further report under this Act . . . 

and that report under the Act is obviously the 
report referred to in 8. 182. Again, no similar 
words are to be found in S. 196 of our Companies 
Act, and therefore, in my opinion, it would be 
open to the Court to make an order under s. 196 
if the official liquidator applies under S. 196, 
and in his application he states that in his opin- 
ion a fraud has been committed by any person 
whom he wants to get examined under that 
section. There is no doubt that in this case when 
the official liquidator applied by the chamber 
summons for an order under 8. 196 he has clearly 
and categorically stated that in his opinion Sir 
Fazal was guilty of a fraud and that he should 
be publicly examined. Therefore I see no force 
in Sir Jamshedji’s contention that the order 
made by the learned Judge was an order with- 
out jurisdiction. 

[4] Now coming to the second contention, Sir 
Jamshedji’s submission is that looking to the re- 
port of the official liquidator dated 2lst May 
1948, no prima facie case of fraud has been 
made out by the liquidator against his client and 
therefore the order made by the learned Judge is 
not a proper order. I may just mention in pas- 
sing that it is rather curious the way our S, 196 
has been drafted by the Legislature, If one were 
to give to the language used in that section its 
plain grammatical meaning, one would come to 
the conclusion that once a fraud is alleged against 
any person in the promotion or formation of the 
company or against a director, manager or any 
other officer of the company, then any one of 
these persons can be examined even if he himself 
was not guilty of the fraud. It would be enough 
to allege fraud against one person falling in the 
category in the first part of the section and then 
it would be open to the Court even to make an 
order against any other person mentioned in the 
second category. I may point out that both the 
categories are common to s. 196. In the latter 
part it is not stated that an order can only be 
made against such person who is charged with 
fraud unler the first part of the section. Curi- 
ously enough, provision in the English Compa- 


nies Winding Act, 1890, was similar. The matter 
came for consideration before the House of Lords 
in Ex parte Barnes, (1896) A, o. 146 : (65 L. j. 
Ch. 394), and the learned Law Lords after con- 
sidering the scheme of the section and of the Act 
came to the conclusion that however the section 
might have been worded, an order under 8 . 196 
can only be made against a person who was 
charged with fraud. After that the different Eng- 
lish Companies Acts were consolidated and we 
come to the present Act of 1929, and when we 
turn to 8, 216 we find that the language used is 
clear and the second part of that section provi- 
des that the Court may, after consideration of 
the report, direct that that person shall attend 
before the Court and be examined in public. 
Therefore, the expression *‘that person*’ in rela- 
tion to what has gone before makes it clear that 
it is only the person charged with fraud who can 
be examined in public. But our section remains 
what it was and the Legislature has not thought 
fit to bring the language of the section into line 
with the true position in law. But we must ac- 
cept Sir Jamshedji’s contention that looking to 
the whole scheme of the Act and of the section, | 
the section only aims at those persons who are 
charged with fraud and not those persons who' 
may be concerned with the working of the com-| 
pany and are not charged by the liquidator with 
fraud. Therefore we must now consider whether 
on the materials before us it can be said that in 
the opinion of the liquidator a prima facie case 

has been made out against the appellant of 
fraud. 

I5] Now, to say the least, this particular Bank 
that was set up was run in a most extraordinary 
and carious manner. It seemed more to be a 
domestic family affair than a public corporation 
looking after the interests of the shareholders 
and the depositors. The majority of the share, 
holders were all relations. At the head of the tree 
stood Cassumally Munjee with his sons, his son- 
in-law, the father-in-law of his son. Sic Fazal 
Rahimtoola, and the liquidator in his report 
clearly states that the affairs of the Bank rested 
exclusively with Cassumally Munjee, his said 
two sons, his son-in-law Mahomedally Javeri, 
and Sir Fazal Rahimtoola. Then the liquidator 
goes on to point out various gross oases of fraud 
which came to light after the company went into 
liquidation. He points out that the Munjees and 
their allied concerns are indebted to the Bank in 
the sum of rs. 13.00,000 and there is also a pros- 
pective liability for calls of about lacs, and 
he adds that the Munjees have dominated the 
Bank and they have literally played ducks and 
drakes with the moneys of the Bank which they 
have advanced to themselves and their allied 
concerns without any intention to repay the 
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same. He then points out the case of a loan of 
38 lacs being advanced to Shiraj Ali Hakim and 
bis relative Gulam Mahomed Ebrahim. This loan 
was advanced on so-called securities which were 
not worth the paper on which they were printed. 
Then he deals with the case of a fixed deposit of 
Its. 5 lacs made by Messrs. Kardar Productions. 
It seems that on this fixed deposit Kardar Pro- 
ductions were allowed to have an overdraft 
account. Then he was persuaded by the Munjees 
to transfer the fixed deposit of Rs. 5 lacs to one 
of their own concerns and to replace this fixed 
deposit a guarantee was given by one of their 
firms. On that the Bank was left with the paper 
guarantee of one of the Munjee concerns and 
the hard cash of Rs. 5 lacs disappeared from .the 
Bank and went to fill the till of the Munjee con- 
cerns. Then there is another instance of this 
Shiraj Ali Hakim having pledged with the Bank 
G2.500 shares of the Famous Cine Laboratory 
and Studios, Ltd., against a loan given to him. 
Subsequently he was allowed to remove these 
securities and he handed over these securities to 
another creditor of his, Govindram Rungta. So 
the Bank was left without any securities to secure 
this particular loan. 

[6] Now Sir Jamshedji says that there is no 
specific averment by the liquidator in this report 
that his client is guilty of fraud. I frankly admit 
that this report could have been much better 
drafted. But as has been pointed out in England 
in many decided cases, it is not necessary for the 
liquidator in terms to say that the party against 
whom he is seeking for an order of public exa- 
mination is guilty of fraud. If he sets out all the 
necessary facts from which the necessary infe- 
rence can be drawn by the Court that there is a 
prima facie case of fraud, that w'ould be suffi- 
cient in law to attract the jurisdiction of the 
Court. Let us take two or three important 
allegations made by the official liquidator in 
this report. He says that Sir Fazal Rahimtoola 
along wuth the other directors was in the exclu- 
sive control and management of the Bank. He 
then points out various cases of fraud being 
practised upon the share-holders and the deposi- 
tors by the money of the Bank being lent out 
on worthless securities or in order to benefit the 
Munjees. Then he points out that . Sir Fazal 
Rahimtoola is closely related to the Munjees. In 
my opinion, the inference is irresistible, and the 
inference is that a man who is a director of the 
Bank and who takes an active part in the 
management of the Bank cannot but know of 
what was going on in the Bank, and therefore 
what the liquidator in effect does is this; be 
suggests that Sir Fazal is privy to the frauds 
practised which he has enumerated in his report. 
Sir Fazal made an affidavit in reply to the 


affidavit made by the official liquidator in sup- 
port of the chamber summons, and it is pertinent 
to note that in this affidavit there is no denial of 
the statement in the report that be along with 
a few other directors was in exclusive charge, 
control and management of the affairs ' of the 
Bank, nor is there any statement with regard to 
the various frauds set out by the official liquida- 
tor, nor does he say that he was not aware of 
all that was going on in the Bank. It is a con- 
tentious affidavit which merely takes up a tech- 
nical defence and does not place any materials 
before the Court which would lead the Court to 
the opinion that the opinion of the liquidator 
was not justified. Then to this affidavit the offi- 
cial liquidator made an affidavit in rejoinder and 
in that affidavit he categorically states that the 
records of the Bank show that Sir Fazal Rahim- 
toola has attended almost all the meetings of the 
directors and also the meetings of the sub- 
committees appointed to sanction loans and that 
he has voted for the various loans which have 
directly or indirectly benefited the Munjees. So 
here we have a definite statement by the liqui- 
dator that Sir Fazal had voted for the loans 
advanced to the Munjees. As the record stands 
the appellant has not chosen to put in any affi- 
davit in rejoinder to challenge the statement in 
the affidavit. 

[ 7 ] There is rather an important point of 
practice to which Sir Jamshedji has drawn our 
attention. The official liquidator took up the 
attitude that orders for public examinations 
under S. 196 can be made ex parte. We wish to 
make it clear that in our opinion that would not 
be a sound practice for the Court to adopt. The 
Advocate- General draws our attention to the 
practice prevailing in England and that practice 
is that an order is made ex parte for the public 
examination of a person, then an order is served 
upon him, and it is open to him to come to 
Court to get that order discharged. That strikes 
us as rather a circuitous way of achieving the 
same result. It would be much better to adopt 
the practice which was followed in this case, viz., 
that when an order is sought for under S. 196, 
the official liquidator should take out a chamber 
summons and the chamber summons should be 
served upon the persons affected so that the 
Court before it makes an order would have all 
the materials before it- I may also draw atten- 
tion to the warning sounded by Sir Lawrence 
Jenkins in The Ahmedahad Advance Spinning 
and Weaving Company v. Lahshmishanker ^ 

30 Bom. 173 : (7 Bom. Ii. R. 1246). He said that 
the practice of passing ex parte orders involving 
the person affected in serious liability is much 
to be deprecated. With very great respect I 
entirely endorse this sentiment, 
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[8] The order made by the learned Judge is 
a discretionary order and in appeal it is for Sir 
Jamahedji to satisfy us that we should interfere 
with the discretion exercised by the learned 
Judge. We would only interfere with that dis- 
cretion if we were satisfied that there were no 
materials before the learned Judge on which he 
could have come to the conclusion that no prima 
facie case for investigation of fraud bad been 
made out against the appellant. I have drawn 
attention to all the materials which were before 
the learned Judge and it is impossible to say 
that on these materials the learned Judge was 
not justified in making the order that he did. 
The result is that the appeal fails and must be 
dismissed with costs. 

r>-H. Appeal dismissed, 

A. I. R. (36) 1949 Bombay 343 [G. N, 87,] 

Ohagla C. J. and Cotajee J, 

Ghelalhai Mahasiilchram Roy - — Plaintiff 
— Appellant v. Keshavdev Madanlal Nemani 
— Defendant — Respondent, 

O. C. J. Appeal No. 48 of 1948, Decided on 4th 
March 1949, from judgment of Bbagwati J., D/- 21st 
July 1948. 

(a) Arbitration Act (1940), S. 34 — A engaging B 
as broker — B entering into transactions — On 23rd 
October 1947, there was certain outstanding trans- 
action — B alleging that under instructions from A 
on 5th November 1947 he closed outstanding 
transaction by entering into cross contract — A 
alleging that under his standing instructions out- 
standing transaction should have been hadla to 
next settlement — Dispute referred to arbitrator 
under R. 117 (a) of Native Share and Stock Brokers’ 
Association —Held as factum of contract itself was 
not disputed but mode of performance only was 
disputed arbitrator had jurisdiction to enter on the 
reference. 

It is well established law that if one of the parties 
to a reference disputes the factum or existence of the 
contract in respect of which disputes arise and which 
disputes the arbitrator has got to determine, then tho 
arbitrator has no jurisdiction to decide the question 
whether in fact the contract was entered into or not. 

[Para 2] 

A engaged B as his broker and B put through many 
trariaactions under the rules and bye-laws of the 
Native Share and Stock Brokers* Association of which 
he was a member. On 23rd October 1947 there was an 
oatatanding transaction of purchases of 125 Tata de- 
ferred shares. It was contended by B that on 5th 
November 1947 A gave him instructions to close this 
oatstanding transaction by entering into a cross con- 
tract and pursuant to tho instructions B closed the 
outstanding transaction. As a result of this, certain 
amount became due and payable by A, B made the 
demand but A failed to make the payment. It was the 
^se of A that he had given standing instructions to 
B that the outstanding transactions should be badla 
to the next settlement. The matter was referred to 
arbitration under R. 117 (a) of the Association : 

Held, that if either A or B had disputed the factum 
or existence of the contract of 23rd October 1947 then 
it would not have been open to the arbitrator to go 
into that question, The transaction of 5th November 


1947 was, however, not an independent transaction but 
was a transaction entered into for the purpose of work- 
ing out and performing the outstanding contract of 
23rd October 1947. The dispute was with regard to 
the mode of performance of the contract and not with 
regard to the contract itself. If instructions arc given 
in pursuance of an outstanding contract or in relation 
to an outstanding contract and these instructions are 
to close an outstanding contract, the contract entered 
into in pursuance of these instructions can be the 
subject-matter of the reference to arbitration even 
though the instructions may be disputed by the consti- 
tuent. As the factum of contract itself v/as not in 
dispute the arbitration had jurisdiction to enter upon 
the reference : Case law referred. [Panis 3 and 5J 

Annotation ; (’46-Man) Arbitration Act, S. 34 N 10, 

(b) Native Share and Stock Brokers’ Association, 
R. 117 (a) — Rule made teim of contract between 
constituent and broker — Rule binding on parties 
even assuming ultra vires the Association — Bom- 
bay Securities Contracts Control Act (VIZI [8] of 
1925), S. 5. 

Where R. 117 (a) of the Native Share and Stock 
Brokers’ Association had been made a term of the 
contract between the broker and the constituent : 

Heldy that assuming that tho rule was ziltra vires 
the Association, not having been made with the sanc- 
tion of the Governor in Council under S, 5, Bombay 
Act VIII [8] of 1925 the rule having been made a 
term of the contract was binding on the parties. 

[Para 6] 

M, P. Amin and U, M, Dalai — for Appellant. 

Sir Jamshedji Kanga and M, L. Maneksha — 

for Respondent. 

Chagla C. J. — This is an appeal from a 
judgment of Bbagwati J. dismissing a petition 
of the appellant to set aside an award. The 
award came to be made in these circumstances. 
The appellant engaged the respondent as his 
broker and the respondent put through many 
transactions under the rules and bye-laws of the 
Native Share and Stock Brokers’ Association of 
which he is a member. On 23rd October 1947, 
there was an outstanding transaction of pur- 
chases of 125 Tata deferred shares. According to 
the broker, on 5th November 1947, the appellant 
gave him instructions to close this outstanding 
transaction by a sale of 125 Tata deferred shares, 
and pursuant to these instruotiona the broker 
closbd the outstanding transaction. As a result 
of this, a certain amount became due and pay- 
able by the constituent to the broker. The 
broker made a demand, the constituent failed to 
make the payment, the matter was referred to 
arbitration under r. 117 (a), Native Share and 
Stock Brokers’ Association, the arbitrator made 
his award, and it is this award which is being 
challenged by the petitioner in his petition. 

[ 2 ] Now, the first contention raised before 
us by Mr. Amin is that the arbitrator was not 
competent to enter upon a reference because 
what was disputed before him was the very 
factum of the contract. It is well established 
law that if one of the parties to a reference dis- 
putes the factum or existence of the contract in 
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respect of which disputes arise and which dis- 
putes the arbitrator has got to determine, then 
the arbitrator has no jurisdiction to decide the 
question whether in fact the contract was entered 
into or not. Mr. Amin says that in this case the 
factum or existence of the contract was disputed 
by his client and, therefore, the arbitration was 
not competent. In order to understand this con- 
tention, let us see what the rival contentions of 
the parties were before the matter went to arbi- 
tration. The case of the broker was that on 6th 
November instructions were given by the consti- 
tuent through his sub-broker to square up the 
outstanding transaction of the 125 Tata deferred' 
shares by entering into a cross contract. The 
contention of the constituent was that he had 
given standing instructions to his broker that the 
outstanding transactions should be badla^ and 
that he went away to Delhi when the transac- 
tion was still outstanding. When he returned to 
Bombay and found that the contract for the 
transaction of 6th November had been sent to 
him, he protested and contended that according 
to his standing instructions the outstanding trans- 
action should have been badla to the next 
settlement. On these disputes the arbitrator gave 
his decision holding in favour of the broker, 

[3] Now, it seems to us that what the arbi- 
trator was considering was how the outstanding 
transaction of the purchase of 126 Tata deferred 
shares was performed. The dispute was with 
regard to the mode of performance of the out- 
standing purchase transaction of the 126 Tata 
deferred shares. When a constituent buys shares, 
three ways are open to him for performing that 
contract. He may either take delivery on the 
due date, or he may enter into a cross transac- 
tion prior to the due date, or he may badli the 
transaction. In this particular case the broker’s 
contention was that this contract of 23rd October 
1947, was performed under the instructions of his 
constituent by entering into a cross contract. 
The case of the constituent was that this con- 
tract was not to be performed in the manner 
suggested by the broker, but was to be perform- 
ed by entering into a badla transaction. The 
contract, the performance of which was in dis- 
pute, was not challenged or disputed, and that 
contract was the contract of 23rd October 1947. I 
entirely agree with Mr. Amin that if either the 
broker or the constituent had disputed the 
factum or existence of the contract of 23rd Octo- 
ber 1947, then it would not have been open 
to the arbitrator to go into that question. Mr. 
Amin says that the transaction of 6th November 
is an independent transaction though in practice 
it results in closing the outstanding transaction 
of 23rd October 1947; in law these two transac- 
tions are independent transactions, and if his 


client disputes the transaction of 6th Novem- 
her 1947, he is disputing the factum or exis- 
tence of the contract of 5th November 1947 . 
In my opinion, it is a pure question of fact 
to be determined upon evidence in each case 
whether a particular transaction is an indepen- 
dent transaction or is a transaction entered into 
in relation to a prior transaction and for the 
purpose of working out the prior transaction. On 
the evidence here and on the contentions to 
which I have already drawn attention, it is clear 
in my opinion that the transaction of 5th 
November 1947, was not an independent transac- 
tion but was a transaction entered into for the 
purpose of working out and performing the out- 
standing contract of 23rd October 1947. 

[4] Mr. Amin has drawn our attention to 
three decisions of this Court which are all of 
single Judges and who have considered this very 
question that we are considering, The first is a 
judgment of B. J. Wadia J. reported in Mahom^ 
ed V. PirojshaWt 34 Bom. B. R. 697 : (A, I. R. 
(19) 1932 Bom. 341). In that case there was a 
sale by the petitioners of 700 bales of cotton of 
April-May 1931 delivery. The petitioners then 
alleged that they gave instructions to the respon- 
dents to sell a further 800 bales of cotton, but 
contrary to their instructions the respondents 
instead of selling 800 bales purchased 800 bales. 
The petitioner repudiated the purchase and 
refused to sign the contract note, and after some 
correspondence the respondents closed the out- 
standing purchase of the remaining 100 baletr, 
the other 700 bales having been set oflf against 
the first contract of 700 bales. On these facts 
B. J. Wadia J, held that the dispute was with 
regard to the factum or existence of the contract 
which was denied and therefore the disputes did 
not arise out of or in relation to any subsisting 
contract. It is important to note that the case 
of the petitioners was that they had asked the 
brokers to enter into an independent transaction 
for the sale of 800 bales of cotton. It was not 
their case that the sale of 800 bales had anything 
whatever to do with the sale of 700 bales which 
was an outstanding contract. Nor does it appear 
that it was the case of the brokers that they bad 
purchased 800 bales in relation to the outstand- 
ing contract of the sale of 700 bales. Therefore 
the dispute between the parties was with regard 
to the giving of instructions for entering into an 
independent contract, and as that independent 
contract was disputed, the arbitrator clearly had 
no jurisdiction to determine that dispute. Then 
we come to a judgment of Kania J. reported in 
Shriram Hanutram v. Mohanlal d Co., 41 
Bom. L. R. 1293: (A. I. R. (27) 1940 Bom. 93) and 
that is a judgment to the same effect as tba 
judgment of B. J. Wadia, J,, and Kania J. bolda 
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that where the fact of the contract itself is 
in dispute, it was not open to the arbitrator 
to decide the point and the Court in normal 
course would refuse a stay, as what he had to 
consider was whether a suit should be stayed 
on a notice of motion having been taken out 
for stay. When we turn to the facts of this 
case, it clearly appears again that the dispute 
was with regard to a sale of t^ lots of 1,000 
bales of cotton and repurchase of the same 2,000 
bales. The constituent disputed that he had 
given any instructions for these transactions at 
all. Therefore the question that had to be deter- 
mined by the arbitrator was whether there was 
a contract for sale and purchase of 2,000 bales, 
the very existence of which contract was denied 
by one of the parties. The arbitrator had clearly 
no jurisdiction to decide this question. It is also 
important to note that in this case Kania J. 
took the view that here was no submission in 
writing because all that had happened in this 
case was that a contract note had been sent to 
the other side and that contract note had been 
retained. The third decision is again a decision of 
Kania J. and that is reported in Sukhanandan 
Bamdhin v. Manilal KanhialaU 42 Bom L. R, 
1136 : (a. I R. (28) 1941 Bom. 82). In this case 
the brokers closed the outstanding transaction 
because on a demand being made for margin 
money the constituent failed to pay it, and when 
intimation of the closing transaction was given 
to the constituent, he repudiated the closing 
transaction. Kania J. held that mere repudiation 
of the closing transaction by the constituent was 
not a dispute as to the factum or existence of the 
contract in respect of which the disputes had 
arisen. Mr. Amin has relied on a passage in the 
learned Judge’s judgment at p. 1138 where he says; 

“It is nobody’s case that instructions were given for 
the closing of this transaction which were carried out 
and the dispute is in respect of such closing.” 

Mr. Amin contends that if instructions had been 
given for^ closing the transaction and there had 
been a dispute about those instructions, then 
according to the view of this learned Judge an 
arbitrator would have had no jurisdiction to go 
into that question. With very great respect to 
the learned Judge, that question did not arise 
before him for determination. All that he had 
to consider was whether, on a transaction being 
closed by the broker because the margin money 
had not been paid and the closing was without 
instructions and when that closing transaction 
was disputed, the arbitrator had jurisdiction to 
decide that dispute. What the position in law 
would be when a transaction is closed under 
instructions given by the constituent and when 
those instructions are disputed, is a matter that 
did not call for a decision at the hands of the 


learned Judge. The point was never argued 
and the learned Judge, with respect, never 
considered all aspects of that question. That 
question really now arises for our determination. 
Then we have the judgment of the learned Judge, 
from whose decision this appeal has been prefer- 
red, viz, Bhagwati J. himself, and that is reported 
in Fernandez v. Jivailal Partapshi, 48 Bom. 
L. R. 678: (a, I. R. (34) 1947 Bom. 65). This Case 
on facts is identical with the case I have last 
considered, the judgment of Kania J. Here also 
the broker closed the transaction as large 
amounts were due by the constituent to him and 
those amounts had not been paid. There is one 
further judgment to which Mr. Amin has refer- 
red, and that is again a judgment of a single 
Judge, Crump J., reported in Uderam v. Shiv^ 

hhajan, 22 Bom, L. R. 711 : (A. i. r. (7) 1920 
Bom. 78). That case did not consider the ques- 
tion of jurisdiction of the arbitrator to decide 
disputes with regard to disputed contracts. But 
Mr. Amin relies on this judgment for the pro- 
position that even though a cross contract may 
be entered into in order to perform an outstand- 
ing contract, the cross contract is an independent 
contract and has nothing whatever to do with 
the earlier outstanding contract. In the case 
before Crump J. the question was whether a 
certain surety bad been discharged. He had 
guaranteed the performance of a particular con- 
tract and that contract was a contract of pur- 
chase of 100 bales of Broach cotton. The plaintiffs, 
who were suing the surety in respect of this con- 
tract on hearing reports as to the financial 
soundness of the seller, agreed to sell to him lOO 
bales of Broach cotton for the same delivery, 
and the plaintiffs sued the surety to recover the 
difference between the rates of the two contracts, 
and the contention of the surety was that be 
was discharged from his suretyship by reason of 
the second contract. Crump J, held that the 
surety was not discharged because each of the 
contracts was capable of performance on the due 
date and there was no rescission of the original 
contract by. a new agreement. It is significant 
to note that there is no suggestion in this case 
that the second contract, viz., the sale of loo 
bales of cotton, was entered into pursuant to any 
instructions which were given for the purpose 
of carrying out the original contract of purchase 
of 100 bales, and it was on these facts that 
Crump J. held that the second transaction was 
an independent transaction and the surety was 
not discharged. 

[6] We fail to see, in principle, what diffe- 
rence there can be between a case where a broker 
closes an outstanding transaction because no 
margin has been paid to him and the rules 
permit him to perform the outstanding contract 
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by entering into a cross contract and closing the 
outstanding contract, and a case where the 
broker enters into a cross contract pursuant to 
instructions given by the constituent. The only 
principle which can be deduced from these cases 
is that the second contract must be in perfor- 
mance of the first contract and must arise out 
of the first contract in order that the arbitrator 
could have jurisdiction to consider any dispute 
that might arise as to whether instructions 
were given or not with regard to the second 
contract. Rule 117 (a) is a submission clause in 
respect of any transactions and contracts, made 
subject to the rules of the Association or with 
reference to anything arising out of or incidental 
thereto or anything to be done in pursuance 
chcreof. Therefore, if instructions are given in 
pursuance of an outstanding contract or in rela- 
tion to an outstanding contract and those in- 
structions are to close an outstanding contract, 
we fail to see why the contract entered into in 
pursuance of those instructions cannot be the 
subject-matter of the reference even though the 
instructions may be disputed by the constituent. 
In our opinion, therefore, the learned Judge was 
right when he came to the conclusion that cn 
the facts of this case the existence or the factum 
of the contract was not in dispute. 

[6] The second point urged by Mr. Amin that 
R. 117 (a) is ultra vires of the Association 
because it deals with forward contracts and 
under s, 6 of Bombay Act, vill [8] of 1925 any 
rule which deals with the regulation and control 
of transactions in securities other than ready 
delivery contracts has to be made subject to the 
sanction of the Governor in Council; and it is 
not disputed that R. 117 (a) has not been made 
with such sanction. We are prepared to assume 
that R. 117 (a) is ultra vires of the Native Share 
and Stock Brokers’ Association. But this parti- 
cular rule has been made a term of the contract 
between the broker and the constituent. What 
we have now to consider is not whether the rule 
is ultra vires\ that is entirely an irrelevant con- 
sideration. What we have to consider is whether, 
this particular rule having been made a term of 
the contract, such a term of the contract is 
binding upon the parties or not, and Mr. Amin 
has not suggested any reason why such a term 
of the contract should not be binding upon the 
parties. It is not suggested that such a term is 
against public policy or is illegal or immoral, 
and .therefore we are of the opinion that that 
being made a term of the contract is binding 
upon the parties, 

[7] The result, therefore, is that the appeal 
must fail and is dismissed with costs. 

Coyajee J. — I agree. 

D.H. Appeal dismissed. 


A. I. R. (36) 194S Bombay 346 [C. N. 88.] 
Chagla 0. J. and Bhagwati J. 

Yusuf H. Abbas — Appellant v. Bhagwan- 
das P. Nangpal — Respondent. 

O. c. J. Appeal No, 27 of 1948, Decided 11th March 
1949. 

(a) Legal Practitioner— Duty of — Counsel not to 
permit himself to be made instrument in hands of 
Judge-Civil P. p. (1908), O. 3, R. 4. 

Couneel has a 'duty to the Judge, but be has also a 
duty to himself and a duty to his client and it is enti- 
rely unbefitting the dignity of the Bar for any counsel 
to permit himself to be made a sort of a pliable instru- 
ment in the bands of the Judge. It is not for counsel 
merely to watch which way the wiird is blowing and 
then to trim bis sail according to that wind. 

[Para 2] 

Annotation : (’44-Com.) Civil P. C , O. 3 R. 4 N. 13. 

(b) Civil P, C. (1908), S. 107— Trial Court taking 
witnesses out of hands of counsel and examining 
and cross-examining them himaelf . — Appellate 
Court not to attach any importance to observations 
about demeanour of witnesses by trial Court. 

Normally, the Court of appeal attaches the greatest 
importance to what the trial Court saysabout a witness 
whom it has seen and which advantage the Court of 
appeal does not possess. But where the trial Judge 
tcok the witnesses out of the bands of counsel and 
examined and cross-examined them himself, any signi- 
ficance that might attach to the observation of the trial 
Court as to demeanour of witnesses is entirely lost. 

[Para 2] 

Annotation: (’44-Com.) Civil P. C., S. 107 N. 14, 

M. P. Amin — for Appellant. 

Sir Jamshedji Kanga — for Respondent. 

Chagla C. J. — This is an appeal from a judg- 
ment of Desai J. and it arises out of a suit filed 
by a broker against his constituent to recover a 
sum of money due in respect of various transac- 
tions put through by the broker on the Stock 
Exchange. The only dispute between the parties 
in the suit was with regard to a transaction of 16 
Bombay Dyeing shares. It would appear that 
on loth December 1946, the defendant had given 
instructions to the plaintiff to sell these 16 
Bombay Dyeing shares. The plaintiff’s case was 
that on 2nd January 1947, the defendant gave 
him instructions to make a hadla of this transa- 
ction, and pursuant thereto he purchased 16 
shares on 3rd January and sold 16 shares on 7th 
January with the result that there was an 
oustanding transaction of sale of 15 shares for the 
settlement which ended on 16th January 1947, 
and as the defendant did not pay to the broker 
moneys that were due to him, he closed this 
transaction on 16th January 1947. Aa against this 
the defendant’s version was that on 2lst Decem- 
ber 1946, he himself personally gave instructions 
to the plaintiff to close the outstanding transaction 
of sale of 15 Bombay Dyeing shares by a cross 
transaction *of purchase, and, therefore, no 
transaction was outstanding after 2i8t December 
1946. According to the defendant he left Bombay 
on 22Qd December 1946, for Poona, returned to 
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Bombay in the second week of January, and it 
was then that he came to learn that bis instruc- 
tions had not been carried out and he made his 
protest to the broker. The learned Judge accepted 
the plaintiff’s version. 

[2] Now in appeal Mr. Amin for the appel- 
lant has severely criticized the manner in which 
this case was^conducted in the lower Court, and 
I very much regret to say, with respect to the 
learned Judge, that there is considerable force 
in the criticism. The learned Judge seems to have 
taken the witnesses into bis own hand and, in- 
stead of leaving counsel to discharge their 
functions for which they are briefed and paid, 
assumed to himself the duties and the obligations 
of counsel. Such a course has been deprecated 
by the highest Courts in England. The learned 
Judge puts himself under a handicap, because 
any comments that he may make on the de- 
meanour of witnesses under these circumstances 
cannot carry any weight with the Court of 
appeal. In a striking passage Lord Greene, 
Master of the Rolls, in Yuill v. Yuill, ( 1 D 15 ) 
P. 15, observed as follows (p. 2o) ; 

“A Judge who observes the demeanour of the witnes- 
ses while they are being examined by counsel has from 
his detached position a much more favourable opportu- 
nity of forming a just appreciation than a Judge who 
himself conducts the examination. If he takes the latter 
course be, so to speak descends into the arena and is 
liable to have his vision clouded by the dust of the con- 
flict. Unconsciously he deprives himself of the advan- 
tage of calm and dispassionate observatfon. It is further 
to be remarked, as everyone who has had experience of 
tbsse tn&tlors know?, that the demeanour of a witness 
is apt to be very di0erent when bo is being questioned 
by the Judge from what it is when he is being ques- 
tioned by counsel, particularly when the Judge’s exa- 
mination is, as it was In the present case, prolonged and 

covers practically the whole of the crucial matters 
which are in issue." 

I regret to note that in the case before us also 
the learned Judge definitely descended into tbe 
arena, and Mr. Amin’s criticism is that his vision 
was clouded by tbe dust of the conilict. It is a 
matter of greater regret that counsel who appea- 
red for the parties should not have taken the 
trouble to see that the record was properly com- 
pleted. Mr. Amin’s grievance there also is* fully 
lusfcified and we find several lacunae in the re- 
cord as appears before us, Apparent’y, counsel 
eelipg that the tendency of the Judge lay in a 
particular direction submitted to that tendency 
an did not take the trouble to ask necessary 

questions in examination-in-cbief or in cross exa- 
mination. Counsel has a duty to the Judge, but 
he has also a duty to himself and a duty to his 
client, and it is entirely unbefitting the dignity 
of the Bar for any counsel to permit himself to 
be made a sort of a pliable instrument in the 
hands of the Judge. It is not for counsel merely 
ito watch which way the wind is blowing and 


then to trim his sail according to that wind. 
Our Bar has very great traditions and I am sure- 
that it w^ould never be said of this Bar that a 
member of it did not do bis duty by his client 
even when he felt that tbe Judge was for the 
time being against him. After all, counsel has 
got to realise that tbe case does not necessarily 
end with the Judge. There is a higher Court and 
the higher Court may take an entirely different 
view of the evidence that has been led from the 
one that has been taken by the Court below. 
Therefore, in assessing the record we agree with 
Mr. Amin that we must discard entirely the 
views formed by the learned Judge as to the 
demeanour of witnesses. Normally, the Court of 
appeal attaches the greatest importance to what 
the trial Court says about a w'itness W'hom it 
has seen and which advantage the Court of ap- 
peal does not possess. But in this case, as I have 
pointed out earlier, in view of tbe fact that the 
learned Judge took the witnesses out of the hands 
of counsel and examined and cross-examined 
them himself, any significance that might attach 
to the observation of the trial Court as to de- 
meanour of witnesses is entirely lost. We must, 
therefore, consider this record on its own merits 
and as if w^e ourselves were tbe trial Court. It is 
a great handicap for the Court of appeal to pub 
itself into the position of the trial Court, but un- 
fortunately the learned Judge has left us no 
other option but to do it. [The rest of the judg- 
ment is not material to this report.] 

[3] Bhagwati J. — I fully associate myself 
with the observations made by my Lord the 
Chief Justice as regards the conduct of the case 
in the lower Court, both by tbe learned Judge 
and the counsel concerned in the case. On a 
perusal of the record it appears that the learned 
Judge entered into the arena and both the coun- 
sel appear to have allowed themselves to fade 
into insignificance with regard to the conduct of 
the case. Counsel for the defendant apparently 
seems to have lost heart. Counsel for the plain- 
tiff thought that he was quite safe in leaving the 
cross-examination of the witnesses on behalf of 
the defendant into the safe bands of the learned 
Judge. Tbe result was that there were various 
lacunae in tbe examination of the various wit- 
nesses w'ho were examined on behalf of the ' 
plaintiff as w^ell as the defendant, which were 
pointed out before us by Mr. Amin for the ap- 
pellant and also to a certain extent admitted by 
Sir Jamshedji Kanga for tbe respondent. I fully 
endorse what has been stated by my Lord the 
Chief Justice with regard to the duties which 
counsel owe to the Court, to themselves, as well 
as to the clients for whom they are briefed, and 
it would be presumptuous on my part to add to 
what has been already observed in that behalf. 



848 Bombay Nagarmal Surajmal v. 

The only thing which one may say is that the 
conduct of the case left much to be desired and 
at one stage we actually made an offer, in view 
of the state of the record, to Mr, Amin for the 
appellant that if his client felt that any injustice 
was done to his case the matter may be reman* 
ded by us to the Court below for the purpose of 
a retrial. For obvious reasons Mr. Amin for the 
appellant did not avail himself of the offer and 
we, therefore, have decided the appeal on the re- 
cord as it stands before us. On the merits I have 
nothing to add to what has been already obser- 
ved by my Lord the Chief Justice in the judg- 
ment just delivered. I agree with the conclusions 
reached by him and agree that the appeal should 
be dismissed with costs. 

D.H. Appeal dismissed. 

A. I. R. (36) 1949 Bombay 348 [G. N. 89.] 

CHAGIiA C. J. AND BHAGWATI J. 

Nagarmal Surajmal, a firm — Plaintiffs 
— Appellants' v. Gotulal LaxminarQyan — 
Defendant — Despondent, 

O, C, J. Appeal No, 38 of 1948, Decided on 11th 
March 1949. 


Gotulal (Chagla C. J .) A. I. R 

8. A, Besai — for Appellants. 

J . S, Dawda — for Respondent. 

Chagla C. J. — This is an appeal from an 
order of Coyajee J, digmissing a summons for 
judgment taken out by the plaintiffs on the 
ground that this Court had no jurisdiction to 
try the suit. The defendant against whom the 
summons was taken out contended that he was 
a resident of Chalisgaon, that he "Was a debtor 
within the meaning of Act xxviii [28] of 1947, 
and, therefore, this Court had no jurisdiction to 
try this suit, . 

[2] Mr. Desai on behalf of the plaintiffs has 
argued before us that in view of the fact that 
Act XXVIII [28] of 1947 is not applicable to the 
City of Bombay, and this suit having been filed 
on the Original Side of the High Court, this 
Court had jurisdiction to try the suit notwith- 
standing the fact that the defendant might be a 
debtor within the meaning of the Bombay Agri- 
cultural Debtors’ Relief Act. Turning to the 
scheme of the Act, it is clear that the Act was 
enacted for the purpose of giving relief to agri^ 
cultural debtors in the Province of Bombay, 
and one exception that was made by s. 1 (2) 
was that although the Act was made applicable 
to the whole of the Province of Bombay it did 


Bombay Agricultural Debtors* Relief Act (XXVIII 
[28] of 1947), Ss. 1 (2), 2 (3), 19 — S. 19 applies 
to Original Side of High Court — Expression *City of 
Bombay* in S. 1 (2) not to be applied to Courts in 
City ol Bombay but to people residing in City of 
Bombay —Court in Bombay not to dismiss suit but 
to transfer same to Court having jurisdiction under 
S. 19. 

The words of S. 19 are wide enough and general 
enough to apply to the Original Side of the High Court 
as well as to the other civil and revenue Courts in the 
Province. Therefore S. 19 (1) expressly ousts the juris- 
diction of the Original Side of the High Court to try 
those matters which involve the qoostion mentioned in 
S. 19 (1), The expression “City of Bombay’* in S. 1 (2) 
Is not to be applied to the Court in the City of 
Bombay but to the people residing in the City of 
Bombay. This exception only means that if there is 
an agriculturist ordinarily resident in the City of 
Bombay, then he would not be entitled to the benefits 
and privileges of the Act, It certainly does not mean 
that although an agriculturist may ordinarily reside 
in a pa^ of the Province to which the Act applies, he 
would still not be entitled to the benefits and privi- 
leges of the Act merely because his creditor chooses to 
file a suit against him on the Original Side of the High 
Court of Bombay. [Para 3] 

The Original Side of the High Court has undoubtedly 
jurisdiction to entertain the suit, but it has no juris- 
diction to try the issues which will determine whether 
the party is entitled to the benefit of the Act or not. 
If he fails to satisfy the Court that he is a debtor 
within the meaning of the Act the proceeding will 
come back to the Original Side. If he success in 
establishing that he is a debtor then further proceed- 
ings will have to be taken as laid down in the Act. 
Hence tne proper order for the Judge of the Original 
Side of the H-gh Court is not to dismiss the suit but 
to transfer the same to the Court having jurisdiction : 
A.I.B. (36) 1949 Bom. 304, Disapproved, [Para 4] 


not apply to the City of Bombay, Under s. 19 
of the Act ; 

“All suits, appeals, applications, for execution and 
proceedings other than revisional in respect of any 
debt pending in any civil or revenue Court shall, if 
they involve the questions whether the person from 
whom such debt is due is a debtor and whether the 
total amount of debts due from him on the date of 
the application exceeds Rs. 15,000, be transferred to 
the Court.** 

And the Court to which these suits, appeals and 
applications are to be transferred is defined in 
. the Act itself, and the Court is. for the purposes 
of this Act, the Court of the Civil Judge; Senior 
Division, having ordinary jurisdiction in the 
area where the debtor ordinarily resides, and if 
there is no such Civil Judge, the Court of tha 
Civil Judge, Junior Division, having such juris- 
diction. Therefore, the Court set up for the pur- 
poses of this Act, as far as this particular 
defendant is concerned, would be the Court of 
the Civil Judge, Junior Division, at Chalisgaon, 
and this Court has to try certain preliminary 
issues as laid down in 8. 17 of the Act, and 
these preliminary issues are : 

*fa) Whether the person for the adjustment of 
whose debts the application has been made is a 

(b) Whether the total amount of debts due from 
such person on the date of the application exceeds 

Rg. 15,000?** 

Now, there is no warrant for suggesting tnat 
the civil or revenue Courts referred to in S. 19 
do not include the Original Side of the High 
Court. Section 19 is general in its terms and it 
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precludes any civil or revenue Court from con. 
tinning with any proceeding pending before it, 
if such a proceeding involves the question 
whether the person from whom a debt is due is 
a debtor and also the question as to what the 
total amount of debt is. The object of the 
Legislature was that both these questions should 
not be determined by the ordinary civil and 
revenue Courts in the Province, but by the 
Special Courts set up under this Act, and as far 
as the defendant is concerned, as I pointed out 
earlier, that Special Court is the Court within 
whose jurisdiction he ordinarily resides, and he 
residing ordinarily at Chalisgaon, that Court 
would be the Court of the Civil Judge, Junior 
Division, at Chalisgaon, 

[9] Now, our attention has been drawn to a 
a judgment of Desai J. which he delivered 
ed on 22nd July 1948, J uharimal Senaji y. 
Liladhar, 61 Bom. L. R. 486 : (a. i. r. (36) 1949 
Bom. 304) holding that notwithstanding Act 
XXVIII [28] of 1947 and notwithstanding the 
contention taken up by the defendant that he 
was a debtor within the meaning of that Act, the 
Original Side of the High Court had jurisdiction 
to try such a suit. The learned Judge took the 
view that as there was no provision in this Act 
expressly ousting the jurisdiction of the High 
Court, it must be held that the jurisdiction of 
the High Court was not affected by Act xxviil 
j[28] of 1947. In my opinion, the words of S. 19 
are wide enough and general enough to apply to 
the High Court as well as to the other civil and 
revenue Courts in the Province, and, therefore, 

I read s. 19 (l) as in fact expressly ousting the 
jurisdiction of this Court to try those matters 
which involve the questions mentioned in that 
aub-section. Therefore, the only proper inter- 
pretation to give to the expression "City of 
Bombay," as it occurs in S. 1 (2), is not to apply 
it to the Courts in the City of Bombay but to 
the people residing in the City of Bombay. This 
exception only means that if there is an agri- 
culturist ordinarily resident in the City of Bom- 
bay, then he would not be entitled to the benefits 
and privileges of Act xxviri [28] of 1947 . It 
certainly does not mean that although an agri- 
culturist may ordinarily reside in a part of the 
Province to which the Act applies, he would still 
not be entitled to the benefits and privileges of 
this Act merely beoauae his creditor chooses to 
file a suit against him on the Original Side of 
the High Court of Bombay. 

[4] The learned Judge baa dismissed the sum- 
mons for judgment. With respect to him, it was 
clearly erroneous because all that 8 . 19 lays down 
is that the suit should be transferred to the Court 
specified in the Act for the purpose of the trial 
(of the two preliminary issues. This Court has 
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undoubtedly jurisdiction to entertain the suit 
but it has no jurisdiction to try those two preli- 
minary issues which will determine whether he 
is entitled to the benefit of the Actor not. It 
may be that he may fail to satisfy the Chalisgaon 
Court that he is a debtor within the meaning of 
the Act. In that case the proceedings will come 
back to this Court. If, on the other hand, he 
succeeds in establishing that he is a debtor as 
contemplated by the Act, then further proceed- 
ings will have to be taken as laid down in the 
Act. Therefore, the proper order that the learn- 
ed Judge should have made was to transfer the 
suit which has been filed here to the Court of the 
Civil Judge, Junior Division, Chalisgaon. 

[6] We would, therefore, set aside the order 
made by the learned Judge and order that there 
will be no order on the summons except that the 
suit be transferred to the Civil Judge, Junior 
Division, at Chalisgaon. Costs of the summons, 
costs of the suit, and costs of the appeal to be 
costs in the cause. 

[6] Liberty to the plaintiffs’ attorneys to 
withdraw the sum of Rs. 500 deposited by them 
in Court for costs of the appeal. 

[7] Bhagwati J.— I agree. The Act was en- 
acted for the specific purpose of giving relief to 
the agricultural debtors in the Province of' 
Bombay and for certain other purposes specified 
in the Act. The extent of the Act was defined 
over the whole of the Province of Bombay except 
the City of Bombay. What the Legislature 
meant by the words "except the City of Bombay" 
has given rise to this controversy, which has been 
raised before us, whether they apply to debtors 
ordinarily residing in the City of Bombay or to 
the Courts situate in the City of Bombay. The 
words except the City of Bombay" are capable 
of these two constructions, but what construction 
is right would have to be determined having 
regard to the object and intendment of the Act 
itself. The object, as it is to be gathered from 
the preamble, is that the agricultural debtors in 
the Province of Bombay have got to be relieved. 
The object, therefore, of the Act is that tho'^e 
persons who enjoy the status of being agricul- 
tural debtors in the Province of Bombay have 
the provisions of the Act enacted for their benefit, 
and, therefore, it stands to reason that apart 
from other considerations, the exception which is 
made with regard to the City of Bombay being 
excluded from the operation of the Act should be 
with reference to debtors who are ordinarily 
residing in the City of Bombay. The other con- 
struction which has been contended for on 
behalf of the appellants would lead to an absurd 
result. If there were debtors ordinarily residing 
m the Province of Bombay except the City of 
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Bombay, then the result would be that even in 
the case of those debtors who wouH be entitled 
to the beneht of the provisions of the Act, they 
would he deprived of those benefits in those 
cases where it were possible by having resort to 
the provisions of cl. 12, Letters Patent to file 
suits against them in the High Court of Bombay. 
That could never have been the intendment of 
the Act which is mainly for the relief of the 
agricultural debtors in the Province of Bombay. 
The provisions of the Act which have been re- 
ferred to in the judgment just delivered by my 
Lord the Chief Justice also lend support to that 
construction. The Courts which have got to be 
set up for the adjustment of debts are the Courts 
which are defined in S. 2 (3) of the Act and they 
also have reference to the debtors ordinarily 
residing within their jurisdiction. It could not 
have been intended by the Legislature that the 
civil or revenue Courts w'hich are referred to in 
S. 19 of the Act have got to be the civil or 
revenue Courts in the Province of Bombay 
except those which are situated in the City of 
Bombay. The words are wide enough to cover 
even the High Court which would have jurisdic- 
tion by virtue of cl. 12, Letters Patent. The 
only determinative factor is where the debtor 
ordinarily resides. If the debtor ordinarily resides 
within the Province of Bombay except the City 
of Bombay, then the High Court which would 
have jurisdiction to entertain a suit against the 
debtor by virtue of cl. 12, Letters Patent would 
also have to transfer, by reason of the enactment 
of s. 19 of the Act the proceedings which fall 
within S. 19 (l). It is only in those cases where 
the debtor ordinarily resides in the City of 
Bombay that there being no Court established 
for the purpose of the adjustment of debts the 
jurisdiction of the Court would be saved by 
reason of the enactment of S. 1 (2) of the Act. I, 
therefore, agree with the order which has been 
proposed in the judgment of my Lord the Chief 
Justice. 

d.H. Order accordingly, 

A. I. R. (36) 1949 Bombay 3S0 [C. N. 90.J 

Desai J. 

Himatlal Jamnadas Dani and others — 
Plaintiffs v. Birbhangirji Bisheshargirji — 
Defendant, 

O. C. J. Suit No, 3639 of 1947, Decided on 27th 
November 1947. 

Hindu law — Custom — Ascetic — Dunglee 
Gosawee — Alienation — Property devolves from 
Guru to Chela — Chela inherits absolutely and can 
alienate in any manner property inherited from 
preceptor — Property is not impressed with trust of 
any sort: O, C. J. Suit No. 1094 of 1941 (Bom.), Ref, 

[Para 8] 


M. L. Maneksha — for Plaintiffa. 

V, F, Taraporewala _ for Defendant. 

Judgment, — By an agreement in writing 
dated I6th January 1947, the defendant agreed 
to sell to the plaintiffs the land, hereditaments 
and premises situate at Vithalbhai Patel Road, 
Bombay, at or for the price of rs. 2,25,000. On 
or about 17th July 1947, the plaintiflfs’ attorneys 

served requisitions on the vendor’s title and the 
defendant’s attorneys answered the said requisi- 
tions on or about 8th August 1947, The answers 
to the material requisitions are set out in para- 
graphs 6 to 9 of the plaint which it is not neces- 
sary for me to set out in detail in this judgment. 
The plaintiffs submit that dou\)t3 have arisen as 
to whether th6re is a custom, as alleged by the 
defendant, by which the defendant has full and 
absolute right and authority to sell or dispose of 
the property agreed to be sold and that his chela 
or disciple has no right or interest in the said 
property and is not entitled to challenge aliena- 
tion of the said property by the defendant. The 
plaintiffs further submit that doubts have arisen 
whether the said alleged custom is sufficiently 
and satisfactorily proved and established by 
reason of the judgment of the Honourable 
Chagla J., in Nazlibai v. Birbhangir Baja 
Vishveshargir, o. C. J. Suit No. 1094 of 1941 
decided on 3rd October 1941 and by the evidence 
referred to in answers to the said requisitions. 

[2] By reason of the said doubts the plaintiffs 
have taken out this originating summons to 
decide the following questions: 

(1) Whether the defendant baa made out a market- 
able title to the property agreed to be sold and referred 
to in para 1 of the plaint free from all rea^onabl^ 
doubts? (2) Whether the requisitions of the plaintiSa 
in respect of the defendant’s title to the said property 
have been sufficiently and satisfactorily answered by 
the defendant? (3) Whether the plaintiffs are bound 
to accept the defendant’s title to the sai j property and 
to purchase the same? (4) If any of the said questions 
(1), (2) and (3) be answered in the negative, whether 
the defendant Is bound to refund and pay to tho 
plaintiffs the sum of Rs. 12,500 deposited as aud by 
way of earnest money by the plaintiffs with the defen- 
dant aud to pay to the plaintiffs all costs, charges and 
expenses incurred by the plaintiffs in preparation of 
the said agreement for sale dated 16th January 1947, 
and the investigation of title, advertisements, batfaki 
correspondence etc.? (5) What provision should be 
made for costs of this suit? 

[3] Now it is common ground that the defen- 
dant is a Dunglee Gosawee. In his book called 
the Law and Custom of Hindu Castes Mr, Steele 
has this to say about this particular community 
at p. 441, para. 31. According to Mr. Steele, the 
Gooroo in the case of Dunglee Gosawees may 
sell or mortgage the muth in which he presides, 
and his act is confirmed by the disciples, who 
generally redeem it. Sir Dinshah Mulla in his 
book on Hindu Law at p. 74, para, 58, points 
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out that in the case of an ascetic (sanyasi) a 
virtuous pupil is the heir of the sanyasi. 

[ 4 ] In Nazlibai v. Birlhangir Raja Vish- 
weshargiVj O. C. J. Suit No. i094 of 1941 decided by 
Chagla J,, on 3rd October 1941 the question arose 
in reference to an agreement of sale entered into 
by the defendant in this suit with the plaintiff 
in that particular suit as regards a certain pro- 
perty situate at the corner of 2nd Bhatwady and 
Girgaum Road. An originating summons was 
taken out in that suit also for a decision whether 
the defendant had made out a marketable title, 
and Chagla J, came to the conclusion that a 
marketable title was made out. The contention 
was that the title was based on a custom pre- 
valent in Hyderabad applicable fo the commu- 
nity, viz., the Dunglee Gosawee Hindus, to which 
the defendant belonged. The custom alleged was 
that the Goaawees do not marry and the pro- 
perty devolves upon the disciple of the parti- 
cular person who owns the property. The defen- 
dant claimed to be the sole disciple of Raja 
Vishweshwargir and as such he claimed to inherifc 
all his property. The learned Judge said this: 

“ It is the defendant’s contention that the Gosawis 
are a secular sect, that they are not attached to ?iny 
Mutbs, that they are the absolute owners of the pro- 
perty which they inherit, that they do business and 
that they buy and sell .property as absolute owners . . 

.... and that the property that he inherited from 
his preceptor was not impressed with any trust of any 
sort whatsoever.’^ 

The learned Judge upheld those contentions. 
For coming to that conclusion Chagla J. relied 
on the will made by Raja Rameshwargir who 
was the preceptor of Raja Vishweshwargir 
and the proceedings which took place in the 
Hyderabad Court in connection with obtaining 
a succession certificate. One Bansigir Chela 
Ghanshamgir, who was a landlord of Hyder- 
abad (DeccaoJ and who belonged to the same 
community as the defendant, w'as called as a 
witness, and he deposed to the custom eet out 
above. On that evidence his Liordship came to 
the conclusion that the custom was proved and 
a marketable title was made out. 

[6] In this case the plaintiffs are willing pur- 
chasers, but they felt some doubts* whether the 
evidence which was called in Nazlibai^s case : 
(o. c. J. Suit No. 1094 of 1941), was sufiBcient to 
justify the finding that the custom pleaded was 
proved. In order to bring satisfaction to the 
mind of the plaintiffs and to leave no room for 
doubt as regards the defendant's right to sell 
the property in suit, the defendant has called 
before me one Dilaramgir. He deposed that one 
Mukundgir was the chela of the defendant, and 
Mukundgir adopted the witness as his chela, 
that Mukundgirji died about eleven years ago 
and ever since his adoption as chela by Mukund- 


girji the witness has been living with the defen- 
dant and that the defendant had consented to 
the adoption of the wdtntss by Mukundgirji. and 
after the death of Mukundgirji the defendant 
accepted the witness as his chela and that the 
defendant had no other chela. He deposed to 
the custom of the community according to which 
the defendant has the right to sell or mortgage 
the properties. He also deposed to the fact that 
the properties were net held on trust but belong- 
ed absolutely to the Gooroo. Aocordiog to tho 
custom prevailing in the community, the witness 
disclaimed any interest in the properties in suit 
and admitted the right of the defendant to sell 
off these properties and to the onjoyment of 
the income thereof for his own personal use. 
The w’itno53 said that prior to the transaction in 
suit, the defendant had sold other properties as 
the absolute owmer thereof both in Hyderabad 
(Deccan) and in Bombay. In cross-examination 
by Mr. Maneksha the witness said that the defen- 
dant had got no other chela. 

[g] Mr. Taraporewalla for the defendant ten- 
dered in evidence as Ex. 1 the plaint and the 
proceedings and the judgment in Nazlibai’s 

case*, (o. c. J, Suit No. 1094 of I94i) referred to 
above. 

[ 7 ] The object of calling Dilaramgir as a wit- 
ness was that assuming that the property w'as 
property held on trust, Dilaramgir being the 
chela himself was the only person entitled to 
resist alienation by the defendant. He, however, 
has disclaimed by bis evidence any interest in 
the property and, therefore, there is no danger 
of the title of the plaintiffs being challenged by 
anyone interested in the property. 

[8] On the evidence before me I have come 
to the conclusion that tho custom is proved and 
that the defendant is the absolute owner of the 

property in suit and that he has got the right to 
sell this property. ° 

[ 9 ] Costs to bo costs in the sale. 

Order accordingly. 


A. I. R. (36) 1949 Bombay 351 [0. N, 91.] 

Desai J. 


Bhagwandas Ranchoddas Modi and another 
—Plaintiffs V. Natwarlal Maganlal Mehta 
— Defendant. 


0. C. J. Suit No. 1192 of 1945 
October 1947. 


Decided on 6th 


{aj irusts-i^oreign trust _ Suit — Defalcations 

w Court cart in its 

onpnal jurisdiction entertain suit for accounts 

and compel trustee to restore original property 

as also property which is result of sale proceeds- 

Letters Patent (Bom), Cl. 12 - Civil P. C. (1908), 


a suit against a trustee for accounts of his manago- 
ment of the trust property belonging to a charity to bo 
adminlBtered in a foreign State is a suit which tho 
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High Court in India in the exercise of its original 
jurisdiction can try. The High Court can compel a 
trustee who has made defalcations to restore the ori* 
ginal trust property as also property which is not the 
original trust property but is the result of its sale pro- 
ceeds. It has jurisdiction to order accounts to be taken 
and to order payment of moneys due at the foot of 
that account, so that the moneys belonging to the 
trusts arc recovered and preserved, the Court making 
not the slightest attempt to determine how that pro- 
perty is to be administered. The administration of that 
property must be left to the foreign Court in whose 
jurisdiction that property is situate : A. I. R. (29) 1942 
Bom. 208 and A,I.R. (31) 1944 P.C. 39, Rel, on. 

[Para 14] 

The fact that the trust property was lost or misap- 
propriated makes no difference : A.I.R, (19) 1932 Cal. 
444, Dissent, 

Qumre: — Whether Court has jurisdiction to remove 
a trustee. [Para 15] 

Annotation: (’44-Com.) Civil P. C., S. 92 N. 2 and 38. 

(b) Civil P. C. (1908), O. 2. R. 3 — Suit against 
same defendant as trustee, for accounts — Leave of 
Advocate-General obtained — Several charities in- 
volved — Suit is not bad for multifariousness. 

A suit against a trustee for accounts of the trusts, 
with the consent of the Advocato-Goneral is in substance 
the Advocate-General’s suit, whose duty it is to protect 
charity moneys, whether belonging to one charity or 
several charities and when the suit is against the same 
defendant, it is not bad for muUifariousness because it 
is in respect of several charities. [Para 16] 

Annotation : (’44 Com.) Civil P. C., S. 92 N 9; 0. 2, 
R. 3 N, 6. 

(c) Trusts — Suit for accounts by plaintiff not as 

co-trustee but as relator, with sanction of Advocate- 
General under S. 92 — In such suit there is no ques- 
tion of set-off or counter-claim by defendant 

Defendant cannot plead that plaintiff Was as much 

responsible for loss of trust funds, as defendant 

Civil P. C. (1908), S. 92. [Para 17] 

Annotation: (’44-Com.) Civil P. C., S, 92 N. 2 and 7. 

21 /. P. Amin and C. K, Daphtaryt Advocate-General 

— for Plaintiffs. 

K, K, Desai and S. T, Desai — for Defendant. 

Judgment. — The plaintiffs have brought this 
suit against the defendant for an order that the 
defendant may be directed and ordered to rendet 
a true and complete account of his management 
of the trusts referred to in the plaint and of the 
trust securit4e3 and proceeds thereof and interest 
of the securities and all other trust monies on 
the footing that the defendant is guilty of mis- 
appropriating the funds belonging to the said 
trusts. That is prayer (a) of the plaint. Prayers 
(b), (c) and (d) are ancillary to that prayer. 
Prayers (e), (f) and (g) refer to interim reliefs. 
Prayer (h) is in these terms : 

“That the amount due and payable by the defendant 
to the plaintiffs as trustees with interest may he as- 
certained and declared and that the defendant may be 
ordered to pay to the plaintiffs suoh sum as may be 
found due, and to make good to the plaintiffs all sums 
and the value of securities misapplied or appropriated 
by him.’* 

Prayer (i) says that the defendant may be re- 
moved from his office as a trustee of the said 
trusts. 


. Natwarlal Maganlad ( De$ai J .) i. I. R. 

[2] It appears that one Devkorebai, widow of 
Thaker Damoder Laxmidas, made a will dated 
14th October 1891. Under the provisions of that 
will, she directed that diverse sums should be 
set apart for the benefit of the charities men- 
tioned in that will. One of such charities was 
to be at Mundra in Kutch where a temple was 
to be built wherein the ‘'Thakorji** was to be 
installed, and there are provisions in the will as 
regards expenses in connection with the worship 
of the “Thakorji" and for the outlay in connec- 
tion with the installation of the "Thakorji.” Bai 
Devkorebai by her will also provided for three 
other trusts ; one in respect of a sadavarat at 
Bet Dwarka, another for a dharmashala at 
Sidhpur and a third in respect of a sadavarat 
and dharmashala at Giriraj Hill. Mr. M. P. 
Amin tells me that Giriraj Hill is near Muttra. 
Mr. K. K, Ddsai tells me that it is in the 
Bbaratpur State. The case, however, has been 
argued before me on the footing that Giriraj" 
Hill is in the Bbaratpur State. 

[3] The plaintiffs and the defendant in course 
of time became the trustees of the four trusts. 

It appears that their predecessors-in-title, the 
retiring trustees, executed four separate deeds 
of appointment of new trustees in respect of the 
said four trusts. The four deeds related to 
securities of the value of Rs. 22,000, Rs. 21,000, 
Rs. 12,000 and rs. 21 . 6 OO along with different 
amounts of cash in hand which belonged res- 
pectively to the four trusts. 

[ 4 ] It is the plaintiffs’ case that they were 
very greatly under the influence of the defen- 
dant in whom they had complete confidence and 
that they allowed the defendant to be in sole 
charge and management of the trust properties. 
The plaintiffs say that it was in or about May 
1945 that they for the first time ^discovered that 
the defendant bad grossly betrayed their trust 
and committed breaches of trusts in respect of 
the trust securities and moneys and that he had 
embezzled the same for his own purpose. The 
plaintiffs have brought this suit with the sanc- 
tion of the Advocate-General and prayed for the 
reliefs which I have set out herein above, 

[6] The defendant has filed his written state- 
ment. It is admitted in that written statement 
that there were securities of the total face value 
of RS. 77,000 belonging to the four trusts. The 
defendant says that to the knowledge of the 
plaintiffs all the said securities which were lying 
in the safe custody accounts had been withdrawn 
from time to time by the defendant at the ins- 
tance of the plaintiffs themselves and either de- 
posited as security in the overdraft account 
and/or sold for the purpose of payments of 
the amounts drawn from the overdraft account 
and/or the debts or purposes of the plaintiff. 
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The defendant denies that he had operated upon 
the safe custody accounts or the current accounts 
or the overdraft account for his own purpose as 
suggested except for small amounts used for 
Hamath Mission. He says that all the accounts 
were operated upon for the purpose of payment 
of the debts of plaintiff 1 and/or for the purpose 
of the trusts. That, in substance, is the only 
defence on the merits that the defendant has got 
to raise. 

[6] The defences of the defendant are indi- 
cated by the issues which were raised at the hear, 
ing and which read as follows : 

(1) Whether this Honourable Court has jurisdiction 
io try this suit ? 

(2) Whether the auit’is bad for multifariousness ? 

(3) Whether the plaintiffs are entitled to maintain 
the suit ? 

(4) Whether there were any books of accouots of the 
four trusts mentioned in the plaint ? 

(5) Whether the defendant kept in his possession 
cheque book, the slip books, the pass bcok or any books 
of account of the said trusts as alleged in the plaint ? 

(6) Whether the plaintiffs agreed to remunerate 
N. D. Sankalia as mentioned in para. 9 of the written 
statement ? 

(7) Whether the sejurities of the value of Rs. 21,500 
and Rs. 36,000 and Rs, 14,500 and Rs. 8,000 belonging 
to the said four trusts were withdrawn from the safe 
custody accounts at the request of the plaintiffs and 
thereafter dealt with for the purposes of the plaintiffs 
according to their instructions ? 

(8) Whether the plaintiffs agreed to repay and re- 
place the amounts used out of the amount raised by 
pledge and sale of the said securities ? 

(9) Whether the defendant withdrew the said secu- 
rities and/or dealt with them thereafter for his own 
purposes ? 

(10) Whether the plaintiffs are bound to pay to the 
defendant the amount that may be necessary to re- 
place the said securities and/or the amount that is 
ascertained and declared to be due and payable by the 
defendant to the trusts mentioned in the plaint ? 

[7] Prom the very beginning I was of the 
opinion that practically all the issues commen- 
cing from issue 4 were irrelevant especially in 
the view I took of the nature of the suit. 

[8] I shall now consider the issues in the 
order in which they were raised. There was no 
evidence, either oral or documentary, which was 
led before me. Mr, K. K. Desai has argued his 
case with conciseness and ability and laid great 
stress on the fact that the charities with which 
the plaint deals are all foreign charities to be 
administered in foreign States. It was practi- 
cally after the arguments were over that on my 
mquiring of Mr. Amin be stated that Giriraj 
Hill was not in a foreign State. In the view 
that I take of the law on the subject, it does 

not make a difference whether Giriraj Hill is or 
is not in British India. 

[9] Mr. K. K. Desai's argument is that the 

suit by itself, so far as this particular issue is 
concerned, is divided into two parts one rela- 

ting to the taking of aooounts and the other 
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relating to the removal of the defendant from 
his oflSoe as a trustee of the said trusts. It is 
conceded that the suit is filed by the plaintiffs 
with the sanction of the Advocate-General and 
it is a suit under 8, 92, Civil P. C, 

[10] As regards the prayer for the removal of 
the defendant from his office as a trustee, Mr. 
K. K. Desai informs me that his client tendered 
his resignation as a trustee before the suit was 
filed and that he does not wish to claim to be a 
trustee any longer. On that, the consideration 
of the prayer for removal — and the considera- 
tion of the plaintiffs’ right at the date of the 
suit to claim relief in terms of prayer (i) of the 
plaint — does not survive for consideration. I 
asked Mr. K. K, Desai whether, assuming that 
this Court had no jurisdiction to grant a decree 
in terms of prayer (i) of the plaint, i. e.. for the 
removal of the defendant as a trustee, his con- 
tention was that the suit as a whole failed. I 
understood him to say that that was not going 
to be his contention. In any event I hold that 
that is not the position in law. Even if there had 
been no resignation on behalf of the defendant 
and if I came to the conclusion that this Court 
had no jurisdiction to pass a decree in terms of 
prayer (i) of the plaint, I would have proceeded 
to consider the claim for accounts as formulated 
on behalf of the plaintiffs. Mr. M. P. Amin on 
behalf of the plaintiffs argues that the Court has 
jurisdiction to order removal of a trustee of a 
charity to be administered in a foreign country 
for misappropriating the trust funds lying within 
the jurisdiction of this Court. I shall however, 
proceed first to consider what is the position in 
law as regards a suit for the taking of accounts 
of moneys lying or which were originally lying 
within the jurisdiction of this Court and which 
have been misappropriated and which moneys 
were to be held for the benefit of a foreign charity, 

[11] The following text-books were cited before 
me. Mr, K. K. Desai cited Dicey on the Conflict 

of Laws, fifth edition, p. 203, R. 63. sub-r. (3) and 
the notes under that sub-rule at p. 205 and illus- 
tration No. 7 appearing at p. 206. At p. 203, R. 63. 
sub-r. (3)^ is cited which states (what is conai- 
dered^^to be the law in British India too) : 

53. “Subject to the Exception hereinafter mentioned, 

the Court has no jurisdiction to entertain an action 
for 

(3) the administration of a foreign charity under the 

supervision of the Court, or the settlement of a scheme 
for such a charity.’* 

[12] Mr. M. P. Amin referred me to Halabury 
2nd Edn., vol. iv, p. 212 , para. S04, which 
spates inter alia that the Court may appoint new 
trustees for the administration of a foreign charity. 
He also cited p. 319, para. 628 and 529. as justify- 
ing the prayer for removal of the defendant 
in the present case. 
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[13] In Shivnarayan Sarupchand v. Bilasrai 
Juharmal, 44 Bom. L. R. 466: (A. I. R. (29) 1942 
Bom. 208) our Appeal Court held that the admi- 
nistration of a charity depends upon the law, and 
is controlled by the Court of the country where 
the charity is conducted, and that the High Court 
of Bombay has no jurisdiction to remove trustees 
of a charity functioning in an Indian State and 
to appoint new trustees. It is there stated: 

“\Vbere, however, immoveable property belonging to 
a charity in an Indian State but situate within the juris- 
diction of the High Court is being misapplied, the High 
Court can interfere to protect that property by granting 
an injunction restraining misappropriation of ihe pro- 
perty or by appointing a receiver to hold the property 
subject to the orders of the Court having jurisdiction to 
administer the charity.** 

This case went up to the Privy Council, and 
their Lordships of the Privy Council by their 
judgment in Bilasrai J oharmalv. Shivnarayan 
Sarupchand 46 Bom. L. R. 618: (A. T. E. (31) 
1944 P. C. so), upheld the decree of the Appeal 
Court which had reversed the judgment of the 
trial rJudge. Sir George Rankin at page 620 ob- 
serves as follows : 

‘'The learned trial Judge refused to apply the princi- 
ple that be ought not to interfere in the administration 
of a charity which is carried on within the borders of 
an independent State. He appears to have accepted as 
well settled the rule that if the Court is not in a posi- 
tion to supervise the carrying out of a charity it will 
not frame a scheme in respect of that charity but will 
take such steps only as are necessary to safeguard such 
trust funds as lie within the jurisdiction.** 

His Lordship says (p. 621): 

“It does not appear that any objection was taken at 
the trial to the jurisdiction under cl. 12 of the High 
Court’s Letters l atent, and their Lordships are satis- 
fied that there was no defect of jurisdiction in that 
sense. As a Court of Equity acts in personam it may 
and some times does exercise its jurisdiction over trus- 
tees and others in respect of foreign land and otherwise 
in connection with rights to property situated abroad. 
The question here, however, la as to the principles 
which the Court will observe in taking upon itself to 
interfere with the administration of a charity when 
that charity has to be conducted in a foreign country 
and the Court is for that reason in no position to super- 
viee its administration effectively. That the Court wijl 
protect and preserve the funds of the charity by the 
exercise of its jurisdiction over the tru^^tees or other 
persons is very certain. But the proper conduct of the 
charity and the giving of any necessary directions for 
that purpose are another matter. In this case the Court 
was asked to make an order which affected the adminis- 
tration of the charity at every point— namely an order 
for the removal of the persons who were conducting 
the management of the hospital.... Once it is admitted 
that part of the cause of action arose within the juris' 
diction so as to satisfy the requirements of Cl. 12, 
Letters Patent, no great importance attaches to the 
place where the trust was created or its mone; invested, 
if there is no question of preserving or recovering its 
property and if the only question is as to the country 
whose Courts should supervise the conduct of the chari- 
ty and the application of its funds. The jurisdiction of 
the Court to remove trustees, as Lord Blackburn said... 
‘is merely ancillary to its principal duty, to see that 
the trusts are properly executed’.** 


[14] Now I asked Mr. K, K. Desai and Mr. 
M, P. Amin whether there was any authority 
which deals speoifically with the question whether 
a suit against a trustee for accounts of his mana- 
gement of the trust property belonging to a 
charity to be administered in a foreign -State is 
a suit which this Court could or could not try, 
and they told me that there was no direct auth- 
ority on the point, Mr. K. K. Desai admitted 
that the Court would have jurisdiction if the suit 
was for the recovery of a specific property exis- 
ting at the date of the suit. He, however, has 
maintained, and if I may say so strenuously 
maintained, that the suit for accounts and the 
payment of moneys due at the foot of the ao- 
counts, as also a suit to recover property which 
was not the original property but was a resulk 
of that original property, it having been conver- 
ted into the shape which it retained at the data 
of the institution of the suit, was a suit which 
had to be decided on the same principles whicli 
govern suits relating to the administration of 
foreign charities. He said that in respect of 
moneys misappropriated this Court had no juris- 
diction to order accounts and thereafter payment 
if the moneys were held by the trustee for the 
benefit of a foreign charity. I regret I am un- 
able to accept that argument. In my opinion 
this Court in the exercise of its jurisdiction will 
compel a trustee who has made defalcations toj 
restore the original trust property as also pro-j 
perty which is not the original trust property! 
but is the result of its sale- proceeds, I hold that! 
this Court has jurisdiction to order accounts toj 
be taken and to order payment of moneys duel 
at the foot of that account, so that the moneys] 
belonging to the trusts are recovered and pre-l 
served, the Court making not the slightest at-| 
tempt to determine how that property is to bel 
administered. The administration of that proper-! 
ty must on well-established principles of law bel 
left to the foreign Court in whose jurisdiction 
that property is situate. Mr. K. K. Desai argued' 
that the case is governed by 8. 92, Civil P. 0. 
and not by ol. 12, Letters Patent. He cited 
Mulla's Civil Procedure Code, p. 327, where it ia 
stated that S. 92 overrides cl. 12, Letters Patent 
( see Padampat Singhanya v. NarayandaS' 

J hunjhunwaLlat 69 Cal. 367 :(A. !• B. (l9) 1932 
Cal. 444). Mr. K. K. Desai argued that 8. 93 con- 
tains the words *‘tbe subject-matter of the trust 
is situate.” He argued that if the trust property 
was lost or misappropriated the Court had no 
jurisdiction. I do not agree with that proposi- 
tion. 

[16] That being my view, I answer the first 
issue in the afiSrmative, in so far as it relates to- 
the question of accounts. So far as the removal 
of the trustees is concerned, the true test seema 





Bhagwandas Ranohoddas V. Natwarlal Maganlal ( Des<u /J Bombay 866 


to be whether such a removal is necessary for 
the preservation of the trust property. It may 
be that the appointment of trustees as well as 
the removal of trustees may be necessary for the 
purpose of the preservation of the trust property 
belonging to a foreign charity. If that is the cor- 
rect principle, it may well be argued that the 
removal of the defendant in this case was a 
matter which fell within the jurisdiction of this 
Court. Looking, however, to the importance of 
the question involved and the fact that this 
question might have been argued at greater 
length before me, I do not propose to give any 
direct hnding on that issue. I will rest myself 
content with the observation that it is unneces- 
sary for me to pass a decree for the removal of 
the defendant as a trustee as he does not claim 
to be a trustee. That disposes of the two ques- 
tions involved in issue l which were argued before 
me. 

[16] As regards issue 2, Mr, K. K. Desai 
argues that the suit is bad for multifariousness 
because there are four charities involved in the 
suit and the accounts of four different charities 
will have to be taken, In my opinion, this is in sub- 
stance the Advocate. Generars suit, whose duty it 
IS to protect charity moneys, whether belonging 
to one charity or several charities, and it is 
against the same defendant. I, therefore, hold 
that there is no multifariousness, and I answer 
that issue in the negative. 

[17] So far as issue 3 is concerned, it was 
argued that on the facts of the case the plaintiffs 
were as much, if not more, to be blamed for the 
loss of the trust funds and that the plaintiffs 
being parties who were themselves liable to ac- 
count could not call upon the defendant to render 
an account nor could they call upon the defen- 
dant to pay the moneys due at the foot of that 
accountjo the plaintiffs, which it was alleged 
the plaintiff's themselves had misappropriated, 
and that the plaintiffs in their personal capa- 
city were the last persons who could ask for a 
decree for the removal of the defendant from 
hia office as a trustee of the trusts. There would 
be considerable force in this argument if I was of 
the opinion that this suit was a suit by the plain- 
tiffs in their personal capacity as trustees seeking 
for an account. It is conceded that a suit for ac- 
counts would lie at the instance of one trustee 
against another where there was misappropria- 
uon of trust moneys, irrespective of 8. 92, Civil 
P. 0. This, however, is not the nature of the 
Buit. It IS a suit, as I have said before, by the 
plaintiffs as relators brought with the sanction 
of the Advocate General under s. 92, Civil P. C, 

In such a suit, there is no question of a set-off or 

a counterclaim by the defendant. It is the charity 
who ia suing the defendant as one of the trustees 


and it says: “You have misappropriated charity 
funds or are responsible for such misappropria- 
tion or loss of charity moneys. Make them good. 

I am not concerned with your rights against your 
co-trustees.*’ 

[ 18 ] At the very commencement of the hear- 
ing of this suit the Advocate-General appeared 
with Mr. M. P. Amin and I asked him why it 
was that the plaintiffs instead of being the 
defendants in the action had been allowed to in- 
stitute this suit as relators with the sanction 
given by the Advocate- General under S. D2. He 
told me that there were valid reasons and he 
had fully considered the question. As I hold the 
defendant liable for the loss of the charity 
moneys, I direct him to render accounts and to 
makegood to the trust estate the full amount 
that has been lost to the trusts. I will not say 
who is at fault, and nothing that I say shall be 
construed as absolving the plaintiffs in the sligh- 
test degree from any liability, civil or even cri- 
minal, that they might have incurred towards 
the charity or otherwise. I keep only one aspect 
of the ease before my eyes, and it is this. Is ifc 
open to a trustee to say: “No doubt trust moneys 
are lost. I should have seen to it that they were 
not lost or were not misappropriated. Instead of 
that, I stood by and saw them being misappro- 
priated and helped in the making of that mis- 
appropriation possible. I am not to be held liable 
because my co- trustee is more guilty than I am.*’ 

I am afraid the position is far too clear in law 
and that the defendant is clearly liable to the 
charity, and that is the only point that I am 
deciding. I leave intact and untouched by any- 
thing that I have said before the defendant's 

rights against the plaintiffs in their personal 
capacity. 

[19] This 13 a shocking case. The plaintiffs. 

well-to-do people, who accepted responsibilities 

of a serious nature as trustees, have by their 

own plaint, disclosed a total failure to appreciate 

those responsibilities, and they throw the blame 

for the substantial if not the total loss of the 

trust estate on their co-trustee on the allegation 

that the defendant betrayed the trust and the 

confidence which they reposed in him not only 

in the matter of trust securities but their own 

personal properties. The defendant turns round 

on his colleagues and makes a very grave charge 

of misappropriation against the plaintiffs. With 

the merits or demerits of that controversy, I am 

fortunately not concerned. I hold that the suit is 

maintainable and I must decide the issue in 

favour of the plaintiffs and in the aflSrmative. 

[20J I shall now proceed to discuss the other 

issues. In view of what I have said above. 

issue 4 IB irrelevant; so also issues 6, 6, 7, 8, 9 
and 10. » » I I 
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[21] In the result I pass a decree in favour of 
the plaintiffs against the defendant in terms of 
prayers (a), (b), (o) and (d) of the plaint. 

[22] As regards prayer (h) of the plaint, 
whatever amount is found due and payable by 
the defendant, I direct it to be paid to the plain- 
tiffs as trustees with interest at 6 per cent, till 
judgment. I pass a decree in terms of prayer (h) 
with a further direction that the amount is not 
to be withdrawn by or on behalf of the plain- 
tiffs. The amount should be paid into Court and 
it should remain in Court or should be invested 
in such Government securities and in such 
names as the Advocate-General may direct, and 
should be handed over to such persons as the 
Advocate General may nominate. 

[23] As regards prayer (i) of the plaint, I 
have already held that it is not necessary for me 
to pass an order for the removal of the defen- 
dant from his office as a trustee. The defendant 
is no longer a trustee and it is not necessary to 
remove him as a trustee, 

[24] I order the defendant to pay to the 
plaintiffs the costs of the suit and interest on 
judgment at 4 per cent. 

R.G.D. Suit decreed, 

A. I. R. (36) 1949 Bombay 356 [C. N. 92.] 

Chagla C. J. and Coyajee J. 

F. Ranchoddas — Plaintiffs — Appellants 
V. Nathmal Hirachand & Co, — Defendants — 
Respondents, 

O. C. J. Appeal No. 24 of 1948, Decided on 3rd 
March 1949. 

(a) Contract Act (1872), Ss. 31 and 73 — Contract 
for sale of good — Goods to be given delivery of 
when they arrive — Contract held was not a con- 
tingent contract but an absolute contract — Failure 
to deliver goods due to non-arrival of goods 
amounts to breach. 

The defendants entered into a contract for sale by 
them of American parachute cloth of certain descrip- 
tion. The goods were stated to be of January and 
February shipment. The contract further provided 
“The goods are to be given delivery of when they 
arrive”, The-defendant failed to deliver the goods on 
account of their non-arrival and therefore the plaintiff 
sued foe damages for breach of contract : 

Held that when the parties provided that the goods 
were to be given delivery of when they arrived they 
were dealing with the mode of performance and not 
with the question of the very obligation to perform the 
contract. The contract was therefore an absolute con- 
tract and not a conditional contract. The obligation 
undertaken by the seller was an absolute obligation 
and it was not conditioned by or contingent upon the 
arrival of the goods in India. In this view, there was a 
clear breach of contract when the defendants failed to 
deliver the goods and the plaintiff was entitled to 
damages ; A. I. K. (10) 1923 Bom. 54, Rel. on,\ A. I. B. 
(7) 1920 Bom, 182, Histinq, [Paras 2 and 6] 

Annotation : (*46'Man.) Contract Act S. 31 N. 1 and 
S. 73 N. 2. 


(b) Contract — Construction — Superfluous term 
in contracti — Court in order to avoid superfluity 
and to give full effect to every provision of contract 
cannot construe words in entirely different sense 

from their natural and grammatical meaning 

word ‘when’ could not be read as 'if’. 

There is no canon of construction which would 
permit a Court in order to avoid superfluity and in 
order to give full effect to every provision in the con- 
traot to oonstrue words in an entirely different sense 
from their natural and grammatical meaning totally 
contrary to the meaning which they bear in plain 
language. [Para 2] 

Hence where a contract provides that "the goods are 
to be delivered when they arrive” the word ‘when’ in 
the expression cannot be read as ‘if* merely because 
the expression is a superfluity and incorporates a well- 
known legal obligation on the vendor. [Para 2] 

Annotation : (’46.-Man.) Contract Act, S. 10 N. 1. 

Sir Jamshedji Kanga — for Appellants. 

C. K, Daphtary, Advocate-Oeneral and H, V, Shah 

— for Respondents. 

Chagla C. J. — This appeal raises a very 
narrow question as to the construction of a 
contract. The contract was for the sale by the 
defendants of American five coloured parachute 
(cloth) having 24 ribsticks pieces 300 at BS. 61-8-0. 
The contract states that these goods belonged to 
H. Bisanesara & Oo, and they were of January 
and February shipment. Then the contract goes 
on to say that the goods were to be given delivery 
of when they arrived. The rest of the terms are 
not material for the purposes of this appeal, and 
the only question that arises for our determina- 
tion is whether this was an absolute contract or 
a contract conditional on the arrival of the goods 
in India. The plaintiffs filed the suit, from which 
this appeal arises, for breach of contract in that 
the defendants failed to give delivery of the 
goods, and claimed damages. The learned Judge 
held that the contract was a conditional contract 
and that as the goods had not arrived in India 
there was no obligation upon the defendants to 
give delivery of the goods to the plaintiffs, and 
he thereupon dismissed the plaintiffs’ suit. Now, 
it is not very wise nor very safe to construe 
terms of a contract with the assistance of decided 
cases. Every contract must be construed on its 
own terms and therefore, before I refer to the 
cases that were cited at the bar I would like to 
consider the terms of the contract itself. It is 
perfectly true that on the face of the contract 
the goods that the defendants were selling were 
goods that were to arrive from a foreign country. 
The goods are mentioned to be American goods 
and it is also stated 'that they are to be of Jan- 
uary and February shipment. The question is 
whether the seller undertook an unconditional 
obligation to deliver these goods or made his 
obligation contingent upon the goods arriving in 
India; and in order to decide that we have got 
to oonstrue juet one line in the contract and that 
is, "The said goods are to be given delivery of 
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when they arrive.” Now, I should like to make 
it clear that in the official translation, as it 
appears in the paper book, this provision in the 
contract has been translated as: “The said goods 
are to be given delivery of on arrival,” and the 
whole basis of the learned Judge’s judgment is 
the emphasis which he has placed on the expres- 
sion “on arrival.” Now, this contract is in 
Gujerati, entered into by two Gujerati knowing 
people, and the Gujerati expression is “a mat 
amoye ech Bisnesara and Co. no lidhela te 
tamone J anuary -February shipmentno vechela 
che te mal arvethi delivery apsu.'* 

[2] Now, it is significant to note that the con- 
tract does not use the expression 'He mal awe 
to delivery apsu”. The parties have advisedly 
used the expression 'awethi' and there can be no 
doubt, and we have satisfied ourselves by 
consulting the Chief Translator, that there is a 
fundamental difference in Gujerati between 
'awethi* and 'awe to*. *Awethi* means when the 
goods arrive; and "awe to** means if the goods 
arrive, "awetki** has a purely temporal connota- 
tion, "awe to*’ imports contingency. There is no 
element of contingency in the Gujerati expression 
"awetht". Now, it is perfectly clear that the 
provision “the said goods are to be given delivery 
of when they arrive” does not constitute a part 
of the description of the goods. The goods are 
clearly and completely described before this pro. 
vision appears in the contract. The description 
gives the quality and the prices, and it indicates 
the ehipnaent, and, therefore, this particular pro- 
vision only deals with the mode of performance. 
It states how delivery is to be given. Now, the 
Advocate General has stressed upon us the point 
that it is necessary as a well established canon 
of construction to give due effect to every 
provision in a contract. We accept that prin- 
ciple, and as far as it is possible we should 
do so. Now, it is pointed out to us that there 
is a legal obligation upon the seller to deliver 
goods when they arrive to the purchaser 
and there was no necessity whatever why this 
particular expression should have been incor- 
porated into the contract if all that the parties 
meant was to give expression to a well-known 
and well-understood legal obligation. According 
to the Advocate-General, this would merely be 
a superfluity and that as far as possible we should 
lean against holding that any provision in this 
contract is a superfluity. Therefore, the Advocate- 
General asks us to construe this provision as 
meaning that the parties agreed to this contract 
on the clear understanding that obligations were 
to attach to the parties to the contract only if 
the goods arrived in India. Therefore, in effect 
he asks us to read the expression that the goods 
“were to be given delivery of 'when' they arrived” 


as if they meant that the goods were to be giveni 
delivery of ‘if* they arrived. Now, I know of noi 
canon of construction which would permit a 
Court in order to avoid superfluity and in order 
to give full effect to every provision in the con- 
tract to construe words in an entirely different 
sense from their natural and grammatical! 
meaning, totally contrary to the meaning whichi 
they bear in plain language. "When”, as far as 
I know, does not and cannot mean "if” and in 
the Gujerati language, as I have already pointed’ 
out, 'awe to* is entirely different from 'awethi*. 
The very use of the expression 'awethi* by two 
Gujerati knowing persons clearly shows what was 
in their contemplation. It was certainly not in 
their contemplation that the obligation to deliver 
was conditional upon the arrival of the goods. 
If that had been so, nothing would have been 
easier than for the parties to use the expression 
^'awe to**. It very often happens that parties, 
especially laymen, reproduce in their contracts 
many legal obligations which, without their 
stating so, are attached to the contract, and it 
would not be very surprising if in this case the 
parties have chosen to reproduce in their contract 
an obligation to give delivery at a particular 
time which obligation was already there in law 
and which need not have been reproduced. I 
am satisfied on reading the terms of the con- 
tract that when the parties provided that the 
goods were to be given delivery of when they 
arrived, they were dealing with the mode of 
performance and not with the question of the 
very obligation to perform the contract. The 
obligation to perform the contract was absolute 
and unconditional; it was only as to how the 
contract was to be performed that was being 
dealt with in this particular expression. Now, 
with very great respect to the learned Judge, 
who took the contrary view, he has construed 
the contract as if the contract read, "The said 
goods are to be taken delivery of on arrival” 
and be has considered various English authorities 
which ^deal with the expression "on arrival”. 
Now, “on” in the English language has two 
meanings. It may have a purely temporal mean- 
ing conveying merely an idea of time, or it may 
have a meaning by which it would mean the 
basis or reason of something, and, therefore, if 
you read “on arrival*' as meaning the basis of 
arrival, namely, that delivery was to be given 
on the basis of the goods arriving, then certainly 
you have a condition or contingency in the 
expression on , That is not possible in the case 
of the expression “when**. The learned Judge 
has also referred to the statement of the law in 
Halsbury and in Benjamin on Sale. There the 
expression used is "sale of goods to arrive” and 
sale of goods on arrival*'. In that context, 
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clearly, the expression “to arrive” and “on 
arrival” would form part of the description of 
the goods and would not deal with the question 
of the mode of performance or the mode of 
giving delivery. I am sure that if the learned 
Judge's attention had been directed to the correct 
meaning in the Gujerati language of the expres- 
sion used by the parties in the contract, he would 
not have come to the conclusion that he has. 

[3j Now, turning to the authorities, we have 
the decision of the Privy Council in TIurnan~ 
drai v. Pragdas, 25 Bom L. K. 537 : (a.i.R. (lO) 
1923 p. c. 6i). There the goods were “bunto” to 
be manufactured by a certain mill and the con- 
tract was that delivery was to be taken as and 
when the goods were received from the mill. 
The Bombay High Court held that this was not 
an absolute but a conditional contract, the obliga- 
tion being conditional on the goods being re- 
ceived from the mill. The Privy Council rejected 
that contention and Lord Sumner in delivering 
the judgment of the Board pointed out that to 
construe the words “as and when received” to 
mean “if and when received” would be to 
convert words which fixed quantities and times 
for deliveries by instalments into a condition 
precedent to the obligation to deliver at all and 
virtually make a new contract. The words 
certainly regulated the manner of performance, 
but they did not reduce the fixed quantity sold 
to a mere maximum, or limit the sale to such 
goods, not exceeding 864 bales, as the mills might 
deliver to the defendants during the remainder 
of the year. Their Lordships sound a note of 
warning against the Courts trying to construe 
what is and what is not reasonable for the parties 
to do. Their Lordships agree that the Courts 
must put themselves in a frame of mind which 
would make it possible for them to understand 
how commercial minds work, but at the same 
time they say that it is not for the Court to 
decide what risks a commercial man would take 
while entering into a contract. It would be open 
to a party to a contract to contract for the sale 
of goods absolutely and take the risk of goods 
not arriving, or a more cautious party may 
contract for the sale of goods only when they 
arrived, but what particular risk the merchant 
is taking can only be determined on the clear 
words of the contract itself. 

[4] The Advocate- General has attempted to 
distinguish this case by pointing out that the 
Privy Council did give a definite meaning to the 
expression ”as and when received” which ap- 
pears in that contract by applying it to the mode 
of delivery and holding that delivery was to be 
given by instalments in certain quantities and 
at certain times. That is perfectly true, but the 
Privy Council refused to construe “as and when 


received” to mean “if and when received.” In 
their opinion to do so would be virtually to make 
a new contract. Similarly here to read “when” 
as meaning “if” would be making a new con- 
tract for the parties. 

[5] Reference was then made to an .earlier 
decision of this Court reported in Tribhovandas 
v. Nagindas, 21 Bom. L. R. 1137 : (a. I. B. (7) 
1920 Bom. 182). That was a decision of Heaton 
and Marten JJ., confirming a decision of Sir 
Norman Maoleod, the Chief Justice. The termi 
of the contract there were, “the above mention- 
ed goods which are to arrive are sold to you,” 
It will be seen that these terms clearly make ”to 
arrive” a part of the description of the goods 
themselves. That fact is further emphasised in 
the other provisions of the contract. The contract 
further stated. “To be delivered on the safe 
arrival of the steamer,” and on these facts the 
Court of appeal held that the contract was a 
conditional contract and not an absolute one. 
The Advocate-General has also relied on another 
decision, which is reported on the footnote of this 
very volume of the Bom. B. R. at p. 11S9 : (Suit 
NO. 16 of 1919). That is also a judgment of Sir 
Norman Macleod, Here again the expression 
used was, “We have sold the above written goods 
to arrive,” But the Advocate-General particularly 
relies upon the reasoning of the judgment of Sir 
Norman Macleod when he emphasized the fact 
that unless these words were construed to mean 
as importing a condition, the use of the words 
would be superfluous because there would be an 
obligation on the seller to deliver the goods when 
arrived. I have already indicated earlier that 
that is an established canon of construction, 
and with respect, we find no quarrel with this 
reasoning of the learned Chief Justice, but the 
learned Chief Justice does not say, and he could 
not say, that in trying to avoid superfluity the 
Court should fall into the more serious error of 
construing words and giving them a meaning 
entirely different from their natural meaning. 
Then Sir Norman Macleod, with very great 
respect to him, falls into the very error which 
was deprecated by the Privy Council in the case 
to which I have already referred above. Hs 
points out, 

“I cannot imagine any person who had indented 
goods from England or any other part of the world 
abroad, contracting In any other form, considering the 
numerous chances there were of the non*arrival of the 
goods within the stipulated period.*' 

The learned Chief Justice, with respect, was spe- 
culating as to what risk commercial men might 
take in the time of war, a speculation which, aa 
the Privy Council has pointed out, is not per- 
missible to a Court of law. We might also point 
out that this judgment of the Bombay High 
Court reported in Tribhovandas v. NagindaSt 
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<21 Bom. L, R. 1197 ; a. L R. (?) 1920 Bom, 182) 
and the judgment referred to in the footnote there 
were before the Privy Council when they decided 
the cage of Hurnandrai v. Pragdas, 25 Bom. 
L. R. 637 ; (A. I. R. (lo) 1923 Bom. 64). becauge 
the decision of the High Court which the Privy 
Council overruled was based upon the decision 
in Tribhovandas v. Nagindas, (21 Bom. L. R. 
1137 : A. I, R. (7) 1920 Bom. 182). 


[6] In our opinion, therefore, the contract 
which we are called upon to consider wag an 
absolute contract and not a conditional contract. 
The obligation undertaken by the seller was an 
absolute obligation and it was not conditioned 
by or contingent upon the arrival of the goodg 
in India. In that view of the case, as it is ad- 
mitted that no delivery wag given by the seller 
to the purchaser on the due date, there ig a clear 
breach of the contract. The parties agreed before 
the learned Judge that 8th April should be taken 
as the date of the breach. The result, therefore, 
will be that the appeal will be allowed, the 
decree of the learned Judge get aside; there will 
be a declaration that the defendants have com- 
mitted a breach of the contract and that the 
breach wag committed on 8th April 1947 . There 
will, therefore, be a reference to the Commis- 
•ioner to ascertain damages on the bagis of the 
date of the breach being 8th April 1947. 

[7] The respondents must pay the costs of the 
appeal. The costa of the suit and further coats 
and further directions reserved. 

Coyajee J. — I agree. 


K.s. 


Appeal allowed. 


A. I. R. (36) 1949 Bombay 339 [G, N, 93,_ 
Rajadhyaksha and Chainani JJ, 

Central Government of India — Defendant^ 

Applicant v. Ohhotalal Chhaganlal Modi - 
Plaintiff — Opponent, 

Civil Revn. Appla. No. 434 of 1948, Decided on 2e 
February 1949, from decision of Asst. Judge, Ahmedi 
baa, in Appeal No. 53 of 1947. 

(1908). S. 115 (c) _ Court havin 
ju isdiction to decide question — Court coming t 

"r decision _ Court has not acted illegal! 

or with material irregularity. 

*^^8 jurisdictio 

it cannot ^ determines that questioi 

ous decision^lt a “Z 0 * 1 “.^“°“' 

Annotation: (-44-Com.) Civil P. c.. S. iKl! 

(b) Civil P. C. (1908). S. 115 (b)- Failure t 
exercise jurisdiction — Suit filed-Stay applicatio 
under S. 34 Arbitration Act. rejected LTppeai ! 
Appellate Court considering that there was n 


valid reference — Appeal dismissed — Case held fell 
within cl. (b) -Arbitration Act (1940), S, 34. 

Where after a suit wag filed an application for stay of 
suit under 3. 34, Arbitration Act, was made to and 
rejected by the trial Court and an appeal to the District 
Judge wag dismissed as, according to him, the condition 
requisite for the making of an application for stay was 
not satisfied because he considered that there wag no 
valid reference to arbitration and it was because of this 
view of his that ho declined to exercise jurisdiction and 

stay the proceedings which he was otherwise inclined 
to do : 

Held, that the view of the District Judge of the 
nature of the reference to arbitration resulted in bis 
failure to exorcise jurisdiction under S. 3 4, Arbitration 
Act and therefore the case fell within cl. (b) of 8. 11.5 : 
A. I. R. (32) 1945 All. 146, lief, [Para 3] 

Annotation : l’44-Com.) Civil P. C., S. 115, N. 11. 

(c) Arbitration Act (1940), S. 34 _ Telephone 
hiring contract between plaintiff and Governor- 
General — Contract providing for reference to 
arbitration of Director General of Posts and Tele- 
graphs in case of any dispute relating to Contract- 
Dispute arising — Suit by plaintifl — Defendant 
applying for stay — Agreement held was saved by 
Excep. 1 to S. 28, Contract Act — Reference to 
arbitration of Director General held was not bad — 
Director General held was competent to award 
damages to plaintiff — Contract Act (1872), S. 28 
Excep. 1. 

The plaintiff who was a subscriber of a telephone 
executed a telephooe hiring- contract in respect of that 
telephone in favour of the Governor General. Ooe of 
the terms of the contract was : “If any dispute shall 
arise touching the efieot of this contract or in any way 
relating thereto , . . the eame shall be referred for deci- 
sion to the Director General of Posts and Telegraphs and 
his decision thereon shall be final and binding on the 
parties.” The Posts and Telegraphs Department having 
determined the contract and disconnected the plaintiff’s 
telephone, the plaintiff brought a suit for a declaration 
that the determination of contract and the subsequent 
disconnection of the telephone were illegal and ultra 
vires and for damages for inconvenience, eto, There- 
upon the defendant applied for stay of the suit under 
S, 34 and the application was opposed by the plaintiff 
on the ground that the Director General of Posts and 
Telegraphs would not be a proper person to decide the 
question whether the action of his own department was 
wrongful ; 


Held (1) that the agreement in question was not an 
agreement by which any party thereto was restrained 
absolutely from enforcing bis rights under or in respect 
of any contract by the usual legal proceedings before 
the ordinary tribunals and. even if it were, Excep. 1 to 
S, 28, Contract Act, would save such an agreement; 


(2) that there was nothing to show that if the matter 
was referred for the decision of the Director General of 
Posts and Telegraphs, he would not bring to bear upon 
the case an independent judgment and decide fairly 
and impartially; moreover, the contract was made with 
the Governor-General, and the reference to the arbitra- 
tion of the Director General could not be regarded as an 
agreement for reference to a party to the contract, 
Iberefore, the reference to the arbitration of the Director 
General was not a bad reference merely by reason of 
the fact that ho happened to be the head of the depart- 
ment which was responsible for hiring the telephone 
connection to the plaintiff: (1893) 1 Cb. 238: (1894) 2 

^ 232 and A. 1. R. 

(19) 1932 Oadh 2C5. Rel. on\ A. I. R. (5) 1918 Sind 41. 

D%sUng. [Paraa 7 and 91 
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(3) that the demand for damages was a demand 
relating to the contract and therefore it was within the 
competence of the Director General to award damages 
to the plaintiff if he thought fit. [Para 10] 

Annotation: (*46-Man.) Arbitration Act, S. 34 N. 6- 
Contract Act, S. 28, N. 2 and 5. " 

C. K. Daphtary, Advocaie-Oeneral and Asst, Govern- 
ment Pleader — for Applicant. 

N, C. Shah — for Opponent. 

Rajadhyaksha J — This is an application in 
revision against an order passed hy the Assistant 
Judge at Ahmedabad confirming the decision of 
the Civil Judge, Senior Division, Ahmedabad, 
refusing to stay the proceedings in a suit filed 
by the plaintiff against the Central Government 
of India. The plaintiff was a subscriber of tele- 
phone NO, 6019 and had exeouted a telephone 
hiring contract in respect of that telephone. It 
was signed by him in his personal capacity and 
not on behalf of any partnership firm. It appears 
that the telephone was used by other parties who 
had printed its number on their business letters. 
The Executive Engineer thereupon served the 
plaintiff a notice under cl. 16 of the conditions 
of agreement determining the contract on the 
expiration of seven days thereof. The telephone 
was accordingly disconnected on 28th October 
1946. On 2nd November 1946, the plaintiff gave 
a notice of a suit under S. 80. Civil P. C. The 
Director General of Posts and Telegraphs replied 
to that notice on 19th December 1946, giving 
reasons for the disconnection of the telephone. 
The Assistant Deputy Director General of Posts 
and Telegraphs informed the plaintiff by a letter 
dated 4th February 1947, to refer the dispute to 
arbitration in accordance with condition 19 of the 
hiring contract. The plaintiff was also informed 
that Government would apply for stay of the 
suit, if any suit was filed by the plaintiff. The 
plaintiff denied having received any such inti- 
mation and proceeded to file a suit on 9th Febru- 
ary 1947, in the Court of the Civil Judge, Senior 
Division, Ahmedabad, praying for (i) a declara- 
tion that the determination of the contract of 
hiring of the telephone No. 5019 at Ahmedabad 
and the subsequent disconnection and removal 
of the telephone instrument are illegal and 7iltra 
vires, and (2) a decree for Es. 900 as damages for 
inconvenience, mental worry and loss of earnings 
suffered on account of the disconnection and 
further damages at Rs. 1000 per month from the 
date of the suit till restoration of the said tele- 
phone. After the suit was filed, an application 
was made on behalf of the Central Government 
that the suit- might be stayed under S. 84, Arbi- 
tration Act, because there existed a clause in the 
agreement by which any dispute between the 
parties had to be referred for decision to the 
Director General of Posts and Telegraphs. The 
plaintiff opposed the application on two grounds : 


A. I. B. 

(1) that the suit involved complicated questions 
of fact, and ( 2 ) the Director General of Posts and 
Telegraphs would not be a proper person to 
decide the question as to whether the action of 
his own department was wrongful. The learned 
Judge held that the question involved was not 
complicated, but was of opinion that the stay 
could not be granted for two reasons : ( 1 ) that 
there was no provision in the agreement under 
which the plaintiff would be entitled to claim 
damages if the dispute was referred for the deci- 
sion of the Posts and Telegraphs Department, 
and ( 2 ) that a reference to the Director General 
of Posts and Telegraphs, who was the head of 
the Posts and Telegraphs Department, was in 
effect a reference to a person who was one of the 
contracting parties and thus one of the contraot- 
ing parties itself would be acting as arbitrator 
in the case. He therefore thought that it would 
not be fair to force the plaintiff to go to arbitra- 
tion, The application was accordingly rejected. 

[ 2 ] Against that order an appeal was preferred 
to the District Court of Ahmedabad and was 
heard by the learned Assistant Judge. The learn- 
ed Assistant Judge saw no reason why the matter 
should not be referred to the Director General 
of Posts and Telegraphs in accordance with the 
arbitration agreement. But he held that this 
reference to the Director General of Posts and 
Telegraphs was not in fact a reference to arbi- 
tration. He thought that an ofiScial of the depart- 
ment which is responsible for the observance of 
this contract was certainly in the position of a 
party to the contract, and that no one could be 
a judge of his own cause. He seems to have been 
further of the opinion that a reference to arbi- 
tration did not come within the compass of the 
exception to 8. 28, Contract Act, and that there- 
fore the agreement was void under that section. 
He, therefore, agreed with the view of the trial 
Court that the proceedings should not be stayed 
and dismissed the appeal with costs. Against 
that order this application has been filed in 
revision. 

[ 3 ] A preliminary objection has been taken by 
Mr. N. C. Shah that no revision lies against an 
order passed by the appellate Court on an appli- 
cation for the stay of proceedings under 8. 34, 
Arbitration Act. He invited our attention to 
S. 39 of the Act under which there is an appeal 
from an order refusing to stay legal proceedings 
where there is an arbitration agreement. He 
argued that even under 8. 116, Civil P. 0„ this 
Court had no juriediotion to entertain an appli- 
cation in revision. Under 8. 116, Civil P. 0., 

"the High Court may call for the record of any case 
which has been decided by any Court subordinate to 
such High Court and in which no appeal lies thereto, 
and if such subordinate Court appears (a) to have 
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exercised a jurisdiction not vested in it by law, or (b) to 
have ailed to exercise a jurisdiction so vested, or (c) to 
haveaioted in the exercise of its jurisdiction illegally or 
with material irregularity, the High Court may make 
inch order in the case as it thinks fit." 

So far as cl. (c) of the section is concerned, it is 
settled law that where a Court has jurisdiction 
to determine a question and it determines that 
question, it cannot be said that it has acted 
illegally or with material irregularity, because it 
has come to an erroneous decision on a question 
of fact or even of law. Although cl. (c) of 8. 115 
would not apply to the present case, we are of 
the opinion that the present case is governed by 
cl, (b) of 8, 115 inasmuch as we think that the 
learned Assistant Judge has failed to exercise the 
jurisdiction vested in him. According to the judg- 
ment of the learned Assistant Judge, he was 
prepared to order stay of the proceedings but for 
the fact that he considered that there was no 
valid arbitration agreement to which the plaintiff 

was a party. Under s. 34, Arbitration Act, it is 
only 

“where any party to an arbitration agreement com- 
mences any legal proceedings against any other party 
to the agreement, any party to such legal proceedings 
may, at any time before filing a written statement or 
taking any other steps in the proceedings apply to the 
judicial authority before which the proceedings are 
pending to stay the proceedings ; and if satisfied that 
there is no sufficient reason why the matter should not 
be referred in accordance with the arbitration agreement 
and that the applicant was, at the time when the 
proceedings were commenced and still remains, ready 
and willing to do all things necessary to tbe proper con- 
duct of the arbitration, such authority may make an 
order staying tbe proceedings. 

According to the learned Judge, the condition 
requisite for the making of an application for 
stay of proceedings was not satisfied because he 
considered that there was no valid reference to 
arbitration. It is because of this view of his that 
he declined to exercise jurisdiction and stay the 
proceedings which he was otherwise inclined to 
do. His view therefore of the nature of the refer- 
ence to arbitration has resulted in his failure to 
exercise jurisdiction under s. 34, Arbitration Act. 
and in our opinion the case falls within cl. (b) 
of B, 116 , Civil P. C. In this connection we may 
refer to a decision of tbe Allahabad High Court 
where an application in revision was entertained 
in respect of applications for the stay of procee- 
dings. In Charan Das v. Gur Saran Das, 

I. L. R. (1946) AliL. 162 ; (a. I. R. (32) 1946 ALL. 
146), it was held that, 

"the objection as to juriediction has to be taken by 

the defendant relying upon tbe arbitration clause before 
the filing of tbo written Etatoment. The Court should 
look at the plaint and see for itself whether the arbitra- 
tion olau-:e applies to the dispute, and if it does, whe- 
ther the nature of the dispute is Buch that the ends of 
justice would be better met by the decision of the Court 
than by that of a private forum. 


There is nothing in S, 39 or S. 41, Arbitration Act, 
to deprive the High Court of the powers conferred on 
it by S. 115, Civil P. C.” 

[4] The learned Assistant Judge in the present 
case has clearly declined to exercise jurisdiction 
because of his view that there is no valid refer- 
ence to arbitration. As we are of opinion that 
the view of the learned Assistant Judge as 
regards tbe nature of the reference to arbitration 
is incorrect, we think that we are entitled to in- 
terfere in revision as the learned Judge appears 
to have failed to exercise tbe jurisdiction which 
is vested in him by law. 

[6] The main question therefore which arises 
in this case is whether there has been a valid 
reference to arbitration. Clause 19, under which 
tbe parties were bound to refer the dispute for 
tbe decision of the Director General of Posts 
and Telegraphs, reads as follows : 

“If any dispute shall arise touching the effect of this 
Contract or in any way relating thereto, the decision 
of which is not expressly provided herein or in tbe 
conditions, tbe same shall be referred for decision to 
Ibe^ pircctor General of Posts and Telegraphs and his 
decision thereon shall be final and binding on the 
parties." 

Both the lower Courts have taken the view that 
this is not a proper reference for arbitration 
because the person to whom the dispute has to 
be referred for decision is the head of the very 
department which is in effect, though not in 
form, a party to the dispute. The agreement it- 
self has been entered into between the plaintiff 
on the one hand and the Governor-General of 
India on tbe other. The agreement was executed 
on behalf of the Governor-General by the Exe- 
cutive Engineer of the Posts and Telegraphs 
Department in accordance with tbe Rules of 
Business. Tbe question therefore for considera- 
tion is whether this reference to arbitration of 
the Director General of Posts and Telegraphs is 
vitiated by the fact that he happens to be the 
head of tbe department with whom the contract 
has been entered into by the plaintiff for the 
hiring of the telephone. The learned Assistant 
Judge was inclined to consider that this clause 
does not come within the scope of Exception i 
to 8. 28, Contract Act, Under that Exception 

“Section 28 shall not render illegal a contract by 
which two or more persons agree that any dispute 
which may arise between them in respect of any sub- 
ject or class of subjects shall be referred to arbitration, 
and that only the amount awarded in such arbitration 

shall be recoverable in respect of the diepute so refer- 
red." 

It is not quite clear from the judgment of the 
learned Assistant Judge why this agreement to 
refer the dispute for the decision of the Director 
General of Posts and Telegraphs does not come 
within the scope of Exception 1 to 8. 28, 
Contract Act. Section 28 is intended to make' 
agreements in restraint of legal proceedings void^ 
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There is nothing in ol. 19 of the agreement 

'which precludes one of the parties from going to 

Court, and s. 34, Arbitration Act, merely says 
that ; 

*If one of the parties commences any legal proceed- 
ings, the other party may at any time before filing a 
Written statement apply to the judioial authority before 

which the proceedings are pending to stay the pro- 
ceedings,” 

It is open to the party against whom the pro- 
ceedings are instituted not to insist upon the 
Tight which the agreement gives for making a 
reference to arbitration, and have the matter 
decided by way of a regular suit. It cannot, 
therefore, be said that the contract is void be- 
cause it is in restraint of any legal proceedings. 

The agreement in question is not an agreement 
by which any party thereto is restrained abso- 
lutely from enforcing his rights under or in 
respect of any contract by the usual legal pro- 
ceedings before the ordinary tribunals, and even 
if it were, in our opinion, Excep. i to S. 28 would 
save such an agreement. 

[6] The real question, therefore, for consi- 
deration is whether there is a good reference to 
arbitration in virtue of ol. 19 of the agreement. 

The only reason why the two lower Courts seem 
to consider that it is a bad reference is that the 
person to whom the dispute has been referred 
is the head of the department dealing with tele- 
phone connections. The question, therefore, arises 
how far this alleged interest of the Director 
General of Posts and Telegraphs as the head of 
the department disqualifies him from being an 
arbitrator in this dispute. 


1. i.a 


An arbitrator who has an interest dependent upon 
his decision is disqualified if either party at the time 
of his appointment was ignorant of the fact that this 
would be so, and the interest is of £uoh a nature that 

it ought to have been disclosed Bat if the 

parties, with full knowledge of the facts, selected an 
arbitrator who was not an impartial person, or who bad 
to perform other duties which would not permit of his 
being an impartial person, the Court would not release 
from them the bargain upon which they bad agreed; 
and if a party to a contract submitted to the jurisdic- 
tion of a tribunal which bad an interest of its own in 
the decision the Court would not on that account release 
him from the bargain, however improvident it was con- 
sidered to be, BO long as the Court was satisfied that 
he was aware or ought to have been aware of the terms 
of the bargain he had entered into/* (See "Russell on 
Arbitration and Award”, 13th Edn., p. 475. See also 
Halsbury’s Laws of England, Volume I, p. 680). 

[7] In Jackson v, Barry Bailway^ Co., (1893) 
1 ch. 238 ; (68 L. T. 472), a contract by which 
the plaintiff undertook to construct a dock for 
the defendant company provided that any dis- 
pute between the company and the contractor 
as to the meaning of any part of the contract, 
or as to the quality or description of the 
materials to be used in the works, should be 
'referred to the company*s engineer as arbitrator. 


A dispute arose whether the contract required 
the interior of a certain embankment to be made 
of stone, or whether rocky marl was allowable, 
BO that, if the contractor by the direction of the 
engineer used stone, he would be entitled to be 
paid for it as an extra. Correspondence took place 
between the contractor and the engineer, in which 
the engineer stated his view to be that the con- 
tract bound the contractor to ua^ stone, and 
that it was not an extra. The company then re- 
ferred the dispute to the arbitration of the 
engineer. After this reference, and on the day 
for which the first appointment had been made, 
the engineer wrote to the contractor a letter in 
which he repeated his former view. The plain- 
tiflf brought his action to restrain the company 
from proceeding further with the arbitration. It 
was held on appeal: 

“that, considering the position of the engineer who, 
as engineer of the company, must necessarily have 
already expressed an opinion on the point in dispute, 
his writing after the commencement of the arbitratioB 
a letter repeating the same opinion would not dis- 
qualify him from acting as arbitrator unless, on the 
fair construction of the letter, it appeared that he hadi 
made up his mind so as not to be open to ohanga ii 
upon argument.**. 

In delivering the judgment of the Court, Bowen 
L. J, observed (p. 247) : 

“Technically, the controversy is one between the 
plaintiff and the railway oompany; but, virtually, the 
engineer, on such an occasion, must be the judge, 
so to speak, in his own quarrel. Employers find it 
necessary in their own interest, it seems to impose such 
terms on the contractors whose tenders they accept, and 
the contractors are willing, in order that their tenders 
should be accepted, to be bound by such terms. It is 
no part of our duty to approach such curiously-coloured 
contracts, with a desire to upset them or to emanoipala 
the oontractor from the burden of a stipulation whiob, 
however onerous, it was worth his while to agree to 
bear. To do so, would be to attempt to dictate to tho 
commercial world the conditions under which it should 
carry on its business. To an adjudication in such a 
peculiar reference, the engineer cannot be expected, noi 
was it intended, that he should come with a mind free 
from the human weakness of a preconceived opinion. 

The perfectly open judgment, the absence of ail pre- 
viously formed or pronounced views, which in an ordi- 
nary arbitrator are natural and to be looked for, neither 
party to the contract proposed to exact from the arbitra- 
tor of their choice. They knew well that he possibly or 
probably must be committed to a prior view of bis own, 
and that he might not be impartial in the ordinary 
sense of the word. What they relied on was his profes- 
sional honour, his position, bis intelligence ; and the 
contractor certainly had a right to demand that what- 
ever view, tbe engineer might have formed, he would be 
ready to listen to argument, and, at the last moment, to 
determine as fairly as he could, after all bad been said 
and heard.’* 

Lord Smith, J. who gave a dissenting judgment, 
generally agreed with the view as to the nature 
of the reference to arbitration, but was of the opi- 
nion that in the circumstances of that particular 
case the letter written by the engineer did not, 
upon a fair construction, show that the engineer 
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was prepared to keep his mind open. At p, 250 
he observed : 

. he (the engineer) wag in duty bound as far as 
possible to do so and to keep an open mind as to the 
matters upon which he was called upon to adjudicate^ 
and if it be shown that he had failed in this duty, then, 
. . . be is not fit or competent to adjudicate upon the 
case.’* 


Applying the principles of this case to the case 
before us, there is nothing on the record to show 
that if the matter was referred for the decision 
of the Director General of Posts and Telegraphs, 
he would not bring to bear upon the case an 
independent judgment and decide the dispute 
fairly and impartially. To the same effect are 
the observations in Ives and Barker v. WzllanSt 

(1894) 2 Ch, 478 : (63 L. J. Oh. 621) where it was 
held 


“that an arbitration clause referring disputes to the 
engineer of one party cannot be disregarded on the 
ground that the engineer is in substance a judge in his 
own case unless there is sufiBoient reason to suspect that 
ho will act unfairly.’* 

Lord Lindley J., says (p. 488 ) : 

“They agree to be bound in all disputes between them 
and the contractor, that is Willans, by the decision of 
the engineers of the company. They knew the arbitra- 
tion clauses contained in the original contract, and they 
knew wbat the duties of those engineers were, and they 
knew that amongst other duties was that of passing or 
rejecting the materials. The sub-contractors agreed to 
put up the materials which were to be supplied, relying 
upon the honour and character of the engineers to 
reject such as were unfit, and they were willing, as the 
•ontractor himself was willing, to submit any difference 
between them and the company, which indirectly is 
really a difference between them and the engineers to the 
arbitration of those engineers themselves. That is what 
18 contemplated, and that is the substance of the bargain.” 

^ord Lopes J., says ae follows (p. 492 ) : 

1 will deal shortly with the two main attacks which 
•■re made against these engineers and arbitrators. I 
think the chief one is this. It is said that they are not 
fit to be trusted, because they have prejudged a certain 
question with regard to the action, the quality and fit- 
ness of certain materials. The answer to that, to my 
mind, is this : that the parties perfectly well knew, 
when they consented that these engineers should be 
•rbitratore, that difficulties such as these which are 
now suggested might arise ; they perfectly well knew 
that these engineers were the persona who were to 
etermine the quality and oharactec of the materials in 
> they knew that these engineers had to do 
. ^oll as to act as arbitrators* in what is termed 
0 larger arbitration. Knowing t,hat, they agreed that 

accept the arbitrators, and it appears to me 
thJ* i cannot turn round and say that, because 
L judgment is erroneous, therefore they are not 

accept it. They agreed to be bound by their 

juagment, however erroneous it might be provided it 

was houest. provided it was not tainted with Iraud or 
With misconduct.” 


In Eckersley v. Mersey Docks and Harbour 

Board (1894) 2 Q. B. 667 ; (71 L. T. 308) it was 
held that, 

“where however, in a contract for the execution of 
works, the arbitrator selected by the parties is the 
•ervant of one of them, he is not disqualified by the 
mere fact that under the terms of the submission he 


may have to decide disputes involving the question 
whether he has himself acted with due skill and com- 
petence in advising hia employers in respect of the 
carrying out of the contract.” 

At p. 670 Lord Esher M. R. observes; 

‘‘When the propositioa sought to bo establlebed on 
behalf of the plaintiffs is examined, it comes to this, 
that the disputes ought not to be referred to the 
engineer because he might be suspected of being biassed, 
although in truth he would not be biassed It is an at- 
tempt 10 apply the doctrine which is applied to Judges, 

not merely of the Superior Courts, but to all Judges 

that, not only must tney bo not biassed, but that, even 
though it be demonstrated that they would cot be 
biassed, they ought not to act as Juiges in a matter 
where the circumstances are such ihat people— not 
necessarily reasonable people, but many people would 
suspect them of being biassed. Is that a rule which can 
be applied to such contracts as this, where, as between 
the contractor and hia principal, both parties agree that 
the chief servant of one of them shall be the arbitrator? 

If it was not for the agreement of the parties if the 

rule applicable to Judges were to bo applied— it is 
obvious that it would be impossible to say that the 
engineer, under whoso superiutendenco the work has to 
be done, could act as arbitrator, because some persons 
would suspect him of being biassed in favour of the 
parties whose servant he was. But that cannot be the 
caie here, because both parties have agreed that the 
engineer, though he might be so suspected, shall be the 
arbitrator. A stronger case than that must, therefore, be 
shown, it must in my opinion be shown, if not that he 
would bo biassed, that at least there is a probability 
that he would be biassed.” 

To the same effect are the observations of Lopes 
L. J. at p. 673. In the case of Aghore Hauth 
Banner jee v. Calcutta Tramways Co. Ltd., H 

Cal. 232, the following observations occur (p. 235): 

‘ It has been argued for the plaintiff, that the Manager 
in this case is virtually the Company. But this is nos 
80. The Manager here is no more the Company than 
the engineer or the architect in the cases to wuich I 

have just referred is the employer. Both parties have 
faith in the Manager and are content to place them- 
selves in his hands, as an arbitrator between them, in 
the event of dispute.” 

In Secretary of State for India in Cotcncil v, 
Saran Brothers d Co., 8 Luck. 98; (A. i. it. (19) 
1932 Oudh 265) the Deputy Commissioner of a 
district invited tenders for some work of the 
Government. The plaintiff's tender was accepted 
and he entered into a contract with the Secretary 
of State for India in Council through the Deputy 
Commissioner. The agreement provided that if 
owing to breach of any condition of the agree- 
ment the work is taken away from the execu- 
tant, then the Deputy Commiesioner would have 
the power to decide the amount to which he is 
entitled in respect of the work already done, and 
that the executant would be bound by the deci- 
sion of the Deputy Commissioner in all matters 
relating to the contract. The plaintiff brought a 
suit against the Secretary of State for India in 
Council for a certain amount on account of work 

contract. It was held that: 

, Deputy Commissioner represented the Secretary 
or btate and acted as his agent. It cannot be said that 
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the contract was made with the Deputy Commissioner 
on his own behalf. The agreement must, therefore, be 
regarded as an agreement executed by the plaintiff in 
favour of the Secretary of State. Therefore, the agree- 
ment for reference to the arbitration of the Deputy 
CommissioDer cannot be regarded as an agreement for 
reference to a party to the contract. The case, therefore, 
fell within exception 1 of S. 28, Contract Act, and the 
agreement to abide by the decision of the Deputy Com- 
missioner must be regarded as an agreement for refe- 
rence to arbitration and the suit was barred by S. 21, 
Specific Belief Act.” 

jThis case is almost on all fours with the case 
before us. The contract in this case has been 
jmade with the Governor-General, and the refe- 
rence to the arbitatioD of the Director General of 
Posta and Telegraphs cannot be regarded as an 
lagreement for reference to a party to the con- 
‘tracfc. As we have stated above, such a reference 
■falls within Excep. 1 to S. 28, Contract Act, and 
is therefore a vaild reference. 

[8] In view of these authorities, it appears to 
us to be perfectly clear that the reference to 
arbitration of the Director General of Posts and 
Telegraphs in any-matters arising out of the 
contract is a valid reference and one in which 
the parties have entered with their eyes open. It 
is not unlikely that the plaintiff entered into this 
agreement relying upon the sense of duty and 
the impartiality of the Director General of Posts 
and Telegraphs and had perfect confidence in 
him that he would not do anything unjust or 
unfair in the decision of any dispute between 
the parties. Such an agreement entered into by 
the plaintiff with the Governor General, agree- 
ing to refer the dispute to -the Director General 
of Posts and Telegraphs, constitutes, in our 
opinion, a valid reference, 

[9] As against this series of authorities, the 
only decision to which our attention has been 
invited is one in Goverdhandas v. B,amchandy 
A. I. R. (6) 1918 Sind 41 : (12 S. L. R. 4l). At 
p. 45 of the Report there are observations of 
Pratt J. C. that : 

“an arbitration tribunal in which the ultimate decision 
rests with the nominee of the class having such an 
interest is not an impartial tribunal.’* 

It appears, however, that in the circumstances 
of that case there were adequate and reasonable 
grounds for the anticipation that the arbitrator 
would act with a bias. The case would therefore 
fall within the dictum of Lord Esher M. R. 
quoted above, viz., a stronger case than mere 
suspicion apparent in the very factum of appoint- 
ment must he made out, i. e., there is a proba- 
bility that the arbitrator would be biassed. 
Moreover, the authorities to which I have referred 
above were not considered in the judgment of 
either of the two learned Judges who decided 
the case. In the present instance it is not sug- 
gested that the Director-General of Posts and 


Telegraphs would act with a bias or that there 
was reasonable probability of his doing so. The 
learned Assistant Judge himself observes in his 
judgment that nothing was alleged personally 
against the Director-General of Posts and Tele- 
graphs, and there is no reason to apprehend that 
he would not bring to bear upon the decision in 
dispute a fair and impar^al judgment and decidei 
the case with justice and equity. In our opinion! 
therefore the reference to the arbitration of the 
Director-General of Posts and Telegraphs is not 
a bad reference merely by reason of the fact! 
that the Director-General happens to be the headl 
of the department which was responsible fori 
hiring the telephone connection to the plaintiff.- 

[lOj It was next urged by Mr. N. 0. Shah on 
behalf of the plaintiff that there was no provi- 
sion-in the arbitration agreement which would 
enable the Director-General to award damages 
if he thought fit. In our opinion this argument, 
cannot be accepted. Whether the Assistant 
Director of Posts and Telegraphs was right or 
wrong in ordering the disconnection, is a matter 
which would arise in the dispute and would fall 
to be determined by the Director-General. It 
would also be within the competence of the 
Director-General to give any relief which a 
decision in favour of the plaintiff would neces- 
sitate. Clause 19 refers to “all disputes which 
are in any way related to the contract.” The 
demand for compensation for wrongful dis- 
connection of the telephone would be considered 
as a demand relating to the contract. It could 
hardly have been intended that the Director- 
General should decide whether the telephone 
connection was rightly or wrongly disconnected 
and then leave it to the parties to ask for 
damages in a civil Court. 

[11] It was lastly urged by Mr, Shah that we 
should not in exercise of our revisional powers 
interfere with the exercise of discretion of the 
learned Assistant Judge in refusing the stay. 
The learned Assistant Judge had in exercise of 
his discretion come to the conclusion that the 
stay application should be granted. But it was 
merely because he thought that there was fno 
valid reference to arbitration that bo did not 
feel himself competent to allow the application. 
Now that we are of the opinion that there is a 
valid reference to arbitration, we accept the view 
taken by the Assistant Judge that this is a case 
in which the stay application should be granted. 
We are, therefore, not interfering with the exer- 
cise of his discretion on the merits of the case. 

[ 12 ] We, therefore, set aside the order of the 
learned Assistant Judge and direct that the suit 
be stayed pending the decision of the Director- 
General of Posts and Telegraphs on an applica- 
tion made to him under Cl. 19 of the agreement. 
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[13] We accordingly make the rule absolute 
and direct that the opponent should pay the 
coats of the applicant both in this Court and in 
the lower Courts. 

v.R.B. Rule made al)solute. 

A, I. R. (36) 1949 Bombay 365 [C, N. 94^.] 

Bhagwati J. 

Abdul Gani — Petitioner v. Gonimissioner of 
Police^ Bombay — Respondents, 

O. C. J. MicC. Appln. No. 160 of 1947, Decided on 28th 
September 1948. 

Bombay Public Security Measures Act (VI [6] of 
1947) S. 6 (1) — ‘Inhabitant’ — Meaning of — Collec- 
tive fine imposed on owner of pan-shop, a resident 
of another locality — Order is valid. 

The word ‘inhabitant* as used in S. 6 of the Bombay 
Public Security Measures Act, 1947, is not used in the 
sense of residents of the particular locality or permanent 
residents thereof, but in the sense of the persons who 
are besides being permanent residents, also the occu- 
pants in the sense of carrying on business. Hence an 
order imposing a collective fine on an owner of a pan* 
shop who is a resident of another locality would be justi- 
fied under S. 6. (1837) 6 A. A E. 153; Rel, on. [Para 2] 

Q, A. Thakhar — for Petitioner. 

M. P. Amin, Ag. Advocaie-Oeneral—ior Respondents. 

Facts — O n 29th June 1947, a stabbing incident 
took place in the locality in which the petitioner 
Abdul Gani carried on a hotel. The Commis- 
aioner of Police, Bombay, imposed a collective 
fine of rb, 300 under s. 6, Bombay Public Security 
Measures Act, 1947, on the Muslim inhabitants 
of house NO. 141 viz., the hotel keeper, Abdul 
Gani and a pan-shop proprietor, Mohomed Aiya. 
Abdul Gani resided on the upper floor of the 
same house but Mahomad Aiya resided in a 
different locality. Abdul Gani filed the present 
application for a writ of certiorari or in the 
alternative for an order under s. 45 , Specific 
Relief Act, on the Commissioner of Police, Bom- 
bay, for refund of the fine so collected. 

Order. — [His Lordship, after stating the 
facta of the case, proceeded:] It was further 
urged that it is only the inhabitants of the area 
who are to be subjected to a collective fine under 
S. 6 (l) of the Act. The petitioner was no doubt 
living on the upper floor of the building in which 
the hotel and the pan-shop were situate but so 
far as Mahomed Aiya the alleged owner of the 
pan-shop was concerned, be was not staying in 
that building but in a room which was obtained 
M a lease in a building at Bapty Road or ist 
Kamathipura Lane, whatever the locality may 
be, and therefore he certainly was not an inhabi- 
tant of that area, and the collective fine which 
was imposed on the petitioner an inhabitant of 
the area and Mahomed Aiya who was not an 
inhabitant of the area could not be justified 
under the terms of S. 6 (l) of the Act. It was 
contended that in order to be an inhabitant of 
the area one has to be a permanent resident in 


that area. The learned Advocate General, how- 
ever, pointed out that the word "inhabitant” as 
used in this context did not mean a permanent 
resident in that locality but meant an occupant 
or a person who was carrying on business in 
that particular locality having regard to the pro- 
visions of the collective fine enacted in the Act. 
He drew my attention to a case in Leigh v. 
Chapman, 2 Saunders’ Rep,, Part 2, p. 422 (f). 
In which an occupier of land within a hundred, 
(stc.) was held to be an inhabitant within the 
Statutes of Hue and Cry, although he had neither 
a house nor lodges there. I find in the foot-note 
at p. 423 (e) of this report a passage which is 
very instructive on this point. After referring to 
several cases which illustrated the meaning of 
the word "inhabitant”, the note proceeds to say 
that the word cannot be said to have any fixed 
meaning, but must be taken according to the 
subject-matter. The authority for this proposition 
is The King v. Mashiter, (1837) 6 A. & E. 153 : 
(45 R. R. 433), and the judgment of Littledale J. 
which is reported there. It runs as follows (p. 165): 

“It 13 difficult to assign a meaning to the word “in- 
habitants”, Under the Statute of Bridges it means per- 
sons holding lands in the county. In the grant of a way 
over a field to church it would extend to all persons in 
the parish. It must be taken according to the subject- 
rnatter, and be explained, as ciroumstanoes allow, some- 
times by usage, sometimes by the context or object of a 
charter. It cannot be said to have any fixed meaning. It 
ought, therefore, to have been shewn, on this application, 
who, beyond tenants, were meant by the words “tenants 
and inhabitants.” It might be lodgers, inmates, servants, 
or, perhaps, other descriptions or persons. Those who 
rely upon the term ought to have shewn what was the 

character of those whom they seek to introduce under 
it.” 

[2] Having regard to these observations, I 
am of opinion that the word "inhabitant” as 
used in this context of the Act. (Bombay Public 
Security Measures Act, 1947) is not used in the 
sense of residents of that locality or permanent 
residents thereof, but in the sense of the persons 
who are besides being permanent residents also 
the occupants in the sense of carrying on busi- 
ness of the nature which I have before me. If 
that is the true construction, the result will 
be that if Mahomed Aiya be proved to be the 
owner of the pan-shop, he would be an inhabi- 
tant within this area along with the petitioner 
who admittedly had a dwelling house on the 
upper floor of the building in which the hotel as 
well as the pan-shop were situate. 

[3] [After discussing the facts of the cage, 
the judgment concluded:] I have come to the 
conclusion that the petitioner has failed to esta- 
blish what was incumbent upon him to do in 
order to succeed in view of the collective fine 
receipt which he produced that he was at all 

material times the owner of the hotel as well as 
the pan-shop. 
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[4] The reeult, therefore, will be that the 
collective fine order would be valid and legal 
and passed in accordnace with the provisions of 
S. 6 (l) of the Act and the petitioner is not 
entitled to any relief in respect of the same as 
prayed for by him. The petition will, therefore, 
be dismissed, 

[6] As regards costs, the petitioner came to 
the Court on two counts, (l) the collective fine 
order and (2) the suspension of the licence order. 
As I have stated before in my judgment, counsel 
for the petitioner very wisely did not press that 
that order was wrong and did not take up un- 
necessary time of the Court in order to justify 
the stand which he had taken in the petition. So 
far as that order is concerned, therefore, without 
anything more I would say that there should be 
no order as to costs of and occasioned by reason 
of putting that order of suspension of the licence 
in issue between the parties. The petitioner would 
no doubt be liable to pay the costs of the petition 
in BO far as he canvassed the legality of the order 
as to collective fine which was imposed on him 
by respondent 1. The fairest order, therefore, in 
my opinion, would be that the petitioner should 
pay to the respondent one-half of the costs of 
this petition. 

K,S, Petition dismissed. 

A. I. R. (36) 1949 Bombay 366 [C. N. 95,] 

Chagla C. J, 

Kondiba Vithola Shinde — Applicant v. 
Dagdu Rama Ehendke — Opponent. 

Civil R“vn. Appln. No. 690 of 1948, Decided on 30th 
March 1949, from order of Diet. Judge, Ahmednagar, 
in Bevn. Appln. No. 53 of 1945. 

Dekhan Agriculturists’ Relief Act (XVII [17] of 

1879), S. 53 Revisional jurisdiction of District 

Judge — He can interfere with findings of fact, if he* 
is satisfied that failure of justice has resulted — In 
such case High Court will not revise order of Dis- 
trict Judge — Civil P. C. (1908), S. 115. 

Section 53 confers upon the District Judge revisional 
powers of the nature stated in that section. It is com- 
petent for him to set aside an order made by the trial 
Court if tie is satisfied that that order is erroneous 
either because it is illegal or it is improper. The juris- 
diction is not confined to questions of law only. It 
empowers him to interfere with findings of fact, pro- 
vided he is satisfied that a failure of justice has resulted. 

But it is not necessary that the District Judge must 
in terms so state in his judgment before it could be 
said that he has exercised a proper jurisdiction. 

If a District Judge takes the view that a decision on 
facts is clearly wrong and that the transaction is a 
mortgage and not a sale, being emphatically and clearly 
of the opinion that the consideration paid for the oaten- 
sible sale of the property was grossly inadequate, it 
cannot be contended that there was no failure of justice, 
entitling the District Judge under S. 53 to interfere 
with such a decision. 

in such a case the High Court will not interfere 
under S. 115, Civil P. C., with the orders of the District 
Judge under S. 63 ; 18 Bom. 347 and 19 Bom. 286, 


R^f,\ A. I. B. (25) 1938 Botn. 169, Civil 

Bevn, Appln. No. 743 of 1948 (Bom,), Not approved, 

[Paras 2 and 6} 

Annotation : (’44-Com.) Civil P. 0., S, 115 N. 2. 

J . O. Rele — for Applicant, 

S. A, Kher — for Opponent. 

Order. — This is an application in revision 
against an order made by the District Judge, 
Ahmednagar, holding that the decision of the 
!Ejxtra Joint Sub-Judge, Ahmednagar, that a 
transaction dated 3rd May 1919, was a sale and 
not a mortgage as contended by the plaintiff, 
was not correct. In passing this order the learn- 
ed District Judge was exercising jurisdiction 
vested in him under s. 63, Dekban Agricultu- 
rists’ Relief Act and that section confers upoa 
him revisional power& of the nature stated in 
that section. It is competent to him to set aside 
an order made by the trial Court if be is satis- 
fied that that order is erroneous either because 
it is illegal or it is improper and the proviso to 
that section really iudicates what is the founda- 
tion of the jurisdiction conferred under that 
section, and that foundation is that no decree or 
order shall be reversed or altered for any error 
or defect or otherwise unless a failure of justice 
appears to have taken place. 

[2] Now, Mr. Rele contends that it was noi 
competent to the District Judge under 8. 63 to 
differ from the trial Court on a question of fact. 
The learned District Judge considered the vari- 
ous tests that were applied by the trial Court 
in coming to the conclusion whether the transac- 
tion was a sale or a mortgage, and he attached 
the greatest importance to the fact that the prico 
paid for the ostensible sale of this property waa 
Rs, 99, and according to him, having considered 
various factors, that was a wholly and grossly 
inadequate consideration. Mr. Rele says that 
the trial Court having come to the contrary 
conclusion on this point, it was not open to the 
District Judge to reverse the finding of the trial 
Court which was essentially a finding of fact, 
and for this purpose Mr. Rele strongly relies 
on a decision of Dixit J. recently delivered in 
Chagniram Ramchand v. Uari Shivtam^ 
Civil Bevn. Appln. 743 of 1948, d/- 4th March 
1949, In that case the learned Judge took tho 
view that unless there was an indication in th& 
judgment itself that there was a failure of jus-, 
lice, it was not open to the learned Distrioli 
Judge to interfere with the finding of fact 
arrived at by the trial Judge, and in coming to 
that conclusion Dixit J. relied on a decision of 
Sir John Beaumont C. J., in Bahaji v. Bala^ 

40 Bom. D. B. 104 : (a. I. B. (25) 1938 Bom. 169). 
That decision was on the terms of 8. 23 (3), 
Mamlatdars’ Courts Act, and Sir John Beau- 
mont took the view that under that section the 
jurisdiction of the Collector did not extend to 
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feversing the order of the Mamlatdar on a ques- 
tion of fact. That decision, with respect, has no 
bearing on the question as to what is the limit 
of the jurisdiction of the District Judge under 
S. 63. We have, however, three direct decisions 
of our own Court which have construed s. 68, 
Dekkhan Agriculturists’ Relief Act. The first 
decision is Skidu v. Bali, 16 Bom. 180. In that 
case, Birdwood and Telang JJ, held that the 
revisional jurisdiction of the Special Judge under 
Ss. 63 and 64 was similar to the revisional 
jurisdiction possessed by the High Court under 
the Code of Criminal Procedure and the power 
of setting aside a decision of a lower Court on 
facts should be exercised in very exceptional 
cases. The next decision is Bayachand Maya~ 
chand v . Sultan Bahimbhai, 18 Bom. 347. 
There Sir Charles Sargent C. J., and Telang J. 
came to the conclusion that where the Special 
Judge under the Dekkhan Agriculturists’ Relief 
Act entertains a clear opinion that the findings 
of the Subordinate Judge on the questions of 
fact are erroneous, and exercises his discretion 
in setting aside the decree, the High Court will 
not in its extraordinary jurisdiction interfere 
with the discretion, except under most excep- 
tional circumstances. And finally there is a 
decision in Gurubasaya v. Chanmalappa, 19 
Bom. 236. That is a decision of Sir Charles 
Sargent 0. J,, and Fulton J., and this Bench 
held that under a. 63 the Special Judge had a 
revisionary power in all cases where a failure 
of justice appears to have taken place. It is for 
him to decide whether the finding on a question 
of fact by a Subordinate Judge is of that nature, 
and in doing so he is entirely within his jurisdic- 
tion. This Bench expressly dissented from the 
view taken in the earlier decision of Shidu v. 
BaZi : (is Bom 180) that the jurisdiction of the 
District Judge or Special Judge under 8. 53 was 
Mm parable to the revisional jurisdiction of the 
High Court under the Criminal Procedure Code, 
and the Chief Justice in his judgment says that 
although Telang J. was a party to the decision 
in Skidu V. Bali : (is Bom 180 ). he on recon- 
Bideration took the view which was now ex- 
pressed by the Chief Justice, in his judgment, 
iherefore, it is clear from these decisions that 
it IS undoubted and undisputed law that under 
8. 63 the District Judge has jurisdiction to inter- 
fere with the finding of fact of the trial Court. 
It cannot be said that the revisionary powers of 
the District Judge are confined so that be can 
on y interfere with the order of the trial Court 
only on questions of law. It is true that when 
a District Judge interferes with the finding of 
the trial Court on a question of fact, be should 
only do so when he is satisfied that a failure of 
lustioe has resulted. But I do not agree, with 


respeck, with Dixit J,, that the District Judge! 
must in terms so state in his judgment before it' 
could be said that he has exercised a proper 
jurisdiction. If a District Judge takes the view 
that a decision on facts is clearly wrong and! 
that the transaction is a mortgage and not a' 
sale, it is difiicult to understand how it iaj 
possible to contend that there is not a failure of, 
justice, in that a wrong decision has been given 
against the plaintiff. 

[3] In this case the District Judge is empha- 
tically and clearly of the opinion that the con. 
sideration paid for the ostensible sale of the 
property was grossly inadequate. Having come 
to that conclusion, the only thing open to him 
was to reverse the decision of the trial Court. 
If be had not done so, he would have allowed 
the failure of justice to remain unrectified. It is 
true that the learned District Judge does not in 
terms say in his judgment that there is a failure 
of justice, but it is not very difficult to infer 
from his judgment that if he had not set aside 
the order of the trial Court he would have 
allowed the defendant to succeed, when on the 
merits of the case the plaintiff was entitled to 
the declaration that he sought.. In my opinion, 
therefore, this is not a case where I would inter- 
fere under the extraordinary powers given to ua 
under S. 116 , Civil P. C. 

[ 4 ] The result is that the application fails 
and is dismissed with costs. 

Bevision dismissed. 

A. I. R. (36) 1949 Bombay 367 [0, N. 96,] 

Bhagwati and Dixit JJ. 

Digambarrao 11 anmantrao Deshpande 

Plaintif f —Appellant v.Bangrao Raghunatk- 
rao Desai and another — Defendayits — Bes^ 
pondents. 

First Appeal No. 112 of 1946, Decided on 2oth 
March 1949, from decision of Civil Judi^e (Senior 
Division), Hnbli, in Civil Suit No. 79 of 1944. 

Civil P. C, (1908), S. 11 — Res judicata prevails 
over Us pendens—Matter res judicata— Lis pendens 
also applying to case —Decision is res judicata and 

binds also transferees pendente lite TP Art 

(1882), S. 52. ‘ 

The rule oi res judicata prevails over the doctrine 
of fis pendens and once a judgment is duly pronounced 
by a competent Court in regard to the subject-matter 
of the Bu.t in which the doctrine of fis pendens applies, 
that decision is res judicata and binds not only the 

parties thereto but also the transferees pendente lite 

from them. ro 

(.Para 14] 

NHture of the rule of res judicata and the doctrine 

29 All. 339 (P, C.). Ref. [Paras 11, 12] 

P C., S. 11, N. 2 and 

4; ( 45-Com.) T. P. Act. S. 52, N. 4. 

8. R. Parulekar — for Appellant. 

K. O. Datar and O. R. Madbhavi — for Respon- 
dentB 1 and 2| respeotively. 
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Bhagwati J. — This is a first appeal from a 
decision of the Civil Judge, Senior Division, at 
Hubli, who dismissed the plaintiff’s suit, 

[2] The suit came to be filed by the plaintiff 
under the following circumstances. The plain- 
tiff’s father initiated a suit, being Suit No. 438 
of 1911, in the First Class Subordinate Judge’s 
Court at Dharwar, by filing a pauper petition 
NO. 6 of 1910 against his brother Laxmipati and 
others including one Hanmant Krishna Desh- 
pande who was defendant 21 in the suit. The 
suit was a suit for partition claiming a half 
share in the ancestral properties, the properties 
included in the suit being Survey Nos. 49, 62, 
116, 17 and 20. This suit had a chequered career 
as appears from the judgment delivered by this 
Court in Digamhar Hanmant v. Shrinivas 
Laxmipatirao, F. A. No. 84 of 1934, d/- I6th 
December 1937 by Broomfield and Sen JJ. The 
plaintiff’s father having died in the meanwhile 
the plaintiff filed and prosecuted the appeal, and 
it appears that on 16th December 1937, a decree 
was passed by the Appeal Court in terms of the 
compromise which had been arrived at between 
the plaintiff and defendant 21, Hanmant Krishna 
Deshpande, who was respondent 18 in the appeal, 
under which the plaintiff was declared to be the 
full owner of Survey NOS. 49, 52, 116, 17 and 20. 

[3] There had been in the meantime another 
series of litigation to which the plaintiff’s father 
and his brother Laxmipati were parties. A suit 
being Suit No. 651 of 1910 had been filed in the 
Second Class Subordinate Judge’s Court at Hubli 
by one Padmawa, the daughter of one Hanmant, 
against the plaintiff’s father, his brother Laxmi- 
pati and the heirs of Bistawa and Balawa who 
were the two sisters of Padmawa. Padmawa 
had a one-third share in the properties the sub- 
ject-matter of the suit, having inherited them as 
the heir of her deceased father Hanmant after 
the death of her mother Gangabai, She had also 
purchased the one-third share of her sister 
Balawa, with the result that in that suit she 
claimed a two-thirds share in the suit properties. 
These suit properties were again the very same 
Survey NOS. 49, 62, 116, 17 and 20 and were 
claimed by Padmawa as belonging to the estate 
of her deceasad father. The plaintiff’s father 
and his brother Laxmipati claimed to be the 
owners of these properties by adverse possession. 
Hanmant Krishna Deshpande, defendant 21 in, 
Suit NO. 438 of 1911 in the First Class Subor- 
dinate Judge’s Court at Dharwar, was defen- 
dant 7 in this suit, he having purchased the 
one-third share of Bistawa the other sister of 
Padmawa, It appears that Hanmant Krishna 
Deshpande relinquished his one-third share in 
the properties of Hanmant the father of Padmawa, 
Bistawa and Balawa in favour of one Bhimaji 


Shivaji and Bhimaji Shivaji also purchased 
Padmawa's interest in these properties which had 
comprised not only her one-third share therein 
but the one. third share of Balawa which she in 
her turn had purchased. The result was that 
Bhimaji Shivaji became the absolute owner of the 
whole of the interest in the suit properties and he 
prosecuted the suit in his capacity as such owner 
against the plaintiff’s father and his brother 
Laxmipati who were claiming these properties 
by adverse possession. In that suit Bhimaji 
Shivaji obtained a decree on 4th August 1916, 
declaring him to be the absolute owner of these 
properties as against the plaintiff’s father and 
his brother Laxmipati. In execution of this 
decree Bhimaji Shivaji obtained possession of 
the suit properties and in 1917 made a gift'of the 
same to Laxmipati’s wife by name Tungabai. 
After Bhimaji Shivaji’s death Hanmant defen- 
dant No. 1 who was his undivided nephew filed 
a suit being Suit No. 78 of 1928 for possession 
of the suit properties against Tungabai and 
obtained possession of the same on 17th March 
1934. Defendant 1 continued in possession of 
the suit properties from 17th March 1934, until 
llth June 1941, when he was dispossessed of the 
same under the oircumstances hereinafter stated. 

[ 4 ] As already stated before, under the terms 
of the compromise decree obtained on I6tb 
December 1937, in Digambar Hanmant* s case 
(f. a. no. 84 of 1934, d/. 15th December 1937), in 
appeal from the decree passed by the First Class 
Subordinate Judge’s Court at Dharwar in Suit 
NO. 438 of 1911, the plaintiff had been declared 
the owner of the suit properties as against defen- 
dant 21 Hanmant Krishna Deshpande, respon- 
dent 18 in the appeal. In execution of that decree 
which he obtained on 16th December 1937, the 
plaintiff filed a darkhast being Darkhast No. 131 
of 1939 against the present defendants and in 
execution of that darkhast got possession of the 
suit properties on llth June 1941. A civil revision 
application was filed by defendant 1 being 
Miscellaneous No. 36 of 1941 on 2lst July 1941, 
for restoration of possession of the properties. 
That was, however, filed beyond the period of 
30 days, with the result that it was liable to be 
dismissed. Defendant 1 therefore on I4th April 
1942, filed a purshis to the effect that even 
though he was not himself a party to the decree 
in execution of which possession was taken, he 
was the legal representative of the parties to the 
decree. He stated that Hanumant Krishna Desh- 
pande who was a party to the decree had sold 
the lands to Bhimaji Shivaji after the institution 
of the suit, that he claimed through Bhimaji 
Shivaji, that he had actually taken possession of 
the lands from Tungabai Laxmipati who was 
also a party to the suit in which the decree 
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under execution was passed, and that he being 
a transferee pending litigation was under the 
law as interpreted in Bombay a party to the 
decree. An order was made on this application 
on 16th April 1942, by the learned Joint First 
Class Subordinate Judge holding that there was 
no legal objeotion why he should not treat the 
application as one under B. 47, Civil P. C., and 
further holding that the application was within 
time as it had been filed within three years 
from the date of dispossession. The application 
was then dealt with on the merits and an order 
was passed by him on 16th April 1942, to the effect 
that the decree of which execution was sought 
did not provide that the decree, holder should 
obtain possession of the suit properties from the 
judgment-debtor, that it was a mere declaratory 
decree and that, therefore, the plaintiff was not 
entitled to possession of the suit properties in 
execution of the decree. A civil revision applica- 
tion. being Miso. No. 676 of 1942, was filed for the 
purpose of amending the decree which had been 
obtained by the plaintiff on I5th December 1937, 
and a First Appeal No. 208 of 1942 was also filed 
by him against the order dated iGth April 1942. 
This Civil Revision Application no. 667 of 1942 
was dismissed on 24th July 1944, and in the 
result the plaintiff also withdrew the First 
Appeal NO. 208 of 1942 which he had filed. The 
yjlaintiff ultimately filed the present suit on 25th 
September 1944, for an order and injunction 
against the defendants restraining defendant 1 
permanently form taking possession of the suit 
properties from the plaintiff and further and 
other reliefs. 

[6] A written statement was filed by defen- 
dant 1 in which he contended that the decision 
in suit NO. 651 of mo barred the plaintiff’s pre- 
sent suit as res judicata and that the plaintiff 
was not entitled to any relief as prayed. 

[G] On these pleadings the suit came on for 
hearing before the learned Civil Judge, Senior 
Division, at Hubli. Various issues were raised 
amongst which were the following issues : 

(6) Whether the present suit is birred as res judi- 

regard to the decieion in suit No. 551 of 

(8) Whether the defendants have perfected their title 
by adverse possession ? 

(12) Whether the decree in suit No. 551 of 1910 bars 
the present suit as res judicata ? and 

(16) Whether the decision in suit No. 43S of 1911 
bars the present suit as res judicata ? 

Even though it had been contended by defen- 
dant 1 in his written statement that the com- 
promise entered into between the plaintifif and 
Hanmant Krishna Deshpande was tainted by 
fraud and could not be binding on defendant 1 
no issue was raised in respect of the same. After 
hearing the evidence adduced before him the 
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learned Judge came to the conclusion that 
the decision in suit No. 438 of 1911 did not 
bar the present suit as res judicata but the 
decree in suit No. 651 of 1910 barred the present 
suit as res judicata. On issue No. 8, viz., whe- 
ther the defendants bad perfected their title by 
adverse possession, he did not consider it neces- 
sary to go into the same and the answer to that 
issue was ‘unnecessary.” The learned Civil 
Judge having come to the conclusion that the 
decree in suit No. 651 of l9lo barred the present 
suit as res judicata eventually dismissed the 
plaintiff’s suit. This appeal was filed by the 

plaintiff against that decision of the learned Civil 
Judge. 

[7] Mr. Parulekar appearing for the appellant 
has very strenuously contended before us that 
defendant 1 having taken up a particular stand 
in the purshis which he hod filed in Misc. No. 36 
of 1941 on 14th April 1912, and having obtained 
a decision of the Court in bis favour on tbe 
strength of the statements therein contained 
could not now be heard to urge anything to the 
contrary. He could not be allowed to approbate 
and reprobate and now contend that he was not 
tbe transferee pendente hte from Hanmant 
Krishna Deshpande. He urged that if defendant 1 
was the transferee pendente hte from Hanmant 
Krishna Deshpande, he, defendant l, was bound 
by the compromise decree which was passed in 
Digambar Hanmant’ s caseiF. A. no. 84 of 1934 ) 

on 15th December 1937, and if that was so, there 
was no question of his being entitled to posses- 
sion of any of the suit properties, but on the 
contrary the plaintiff who had been declared the 
owner of the suit properties under the terms of 
the compromise decree was entitled to possession 
of the suit properties and was entitled to tbe 

reliefs which he had prayed for in tbe present 
suit. 

[8] Tbe answer to this contention of Mr. Paru- 
lekar which was given by Mr. K. G. Datar ap- 
pearing for defendant 1 was that where there 
was a conflict between res judicata and Z,s 
pendens. Us pendens gave way and the principle 
of res judicata reigned supremo. He urged that 
in suit No. 651 of 1910 above referred to the 
plaintiff’s father and his brother Laxmipati as 
also Hanmant Krishna Deshpande and his trans- 
feree pendente lite Bhimaji Shivaji through 
whom defendant i claimed were all parties and 
they were also parties to suit no. 438 of 1941. 
There was thus litigation in respect of the very 
same properties between the same parties or 

theirrepresentatives in-interest and the decision 

in suit No. 651 of l9io was reached on 4th August 
1915, long before any decision in respect of the 
same properties was reached in suit No 438 of 19H, 
The position in law, therefore, was that under 
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Expln. 1 to 8. 11, Civil P.C.. suit No. 651 of 1910 
having been decided prior to suit No. 438 of 1911, 
the decision in suit No. 651 of 1910 became 7 ’es 
judicata. He further urged that the decision in 
suit NO. 651 of 1910 having thus become res judi- 
cata, the terms of the compromise decree arrived 
at in Digambar Hanmant's case (f.A. No. 84 of 
1934 u/- 15th December 1937) had not the effect of 
abrogating or in any manner whatsoever modi- 
fying the terms of the decree in suit No. 651 of 
1910 even though there may have been a trans- 
fer pe77dente lite of the right, title and interest 
of Hanmant Krishna Deshpande in the suit pro- 
perties as they were the subject-matter of suit 
NO 4?8 of 1911. 

[9] On the record as it stands before us we 
have not been able to appreciate definitely whe- 
ther all the properties being survey Nos. 49, 62, 
116, 17 and 20 were the subject-matter of both 
the series of litigation. We shall, however, pro- 
ceed upon that basis as all the arguments 
addressed by the learned advocates before us 
were addressed to us on that assumption. It 
may be noted, however, that in so far as suit 
No 438 of 1911 was concerned it was for obtaining 
a one-half share in these properties which were 
described as the ancestral properties as between 
the plaintiff's father on the one hand and his 
brother Laxmipati and Hanmant Krishna Desh- 
pande on the other. How Hanmant Krishna 
Deshpande came to claim these properties or a 
share therein and what, if any, was his interest 
in the suit properties, we have not been able to 
exactly understand. The terms of the compro- 
mise decree dated I6th December 1937, however, 
declared the plaintiff as the absolute owner of 
these suit properties and we can only take it that 
by some manipulation or other it came about 
that the plaintiff was declared the sole owner of 
these properties. The claim of the plaintiff’s 
father and his brother Laxmipati on the other 
hand in suit No. 561 of 1910 was that they had 
acquired all the suit properties by adverse posses- 
sion. Whether it was a claim by their joint 
family against outsiders claiming to be the 
owners of these properties by adverse possession 
or it was a claim by them in their individual 
capacities, it is also difficult to understand. The 
fact, however, remains that the very same pro- 
perties appear to have been claimed by both of 
them by adverse possession. Whatever may be 
the exact nature of the claim of Hanmant 
Krishna Deahpande in these properties, the fact 
also remains that he was a party to suit NO. 438 
of 1911 and he was also a party, being the pur- 
chaser of the one- third share of Bistawa in the 
suit properties in suit No. 651 of 1910. As a 
matter of fact by reason of the various transfers 
and assignments of the respective shares of 


Padmawa, Bistawa and Balawa in the suit pro- 
perties, Bhimaji Shivaji came to be the absolute 
owner of the suit properties and claimed the 
same as such against the plaintiff’s father and 
his brother Laxmipati, with the result that in 
suit NO. 651 of l9io also the contest was between 
the plaintiff's father and his brother Laxmipati 
on the one hand and Bhimaji Bbivaji who was 
inter alia the representative-in-interest of Han- 
mant Krishna Deshpande on the other. After the 
contest the decree was obtained by Bhimaji 
Shivaji on 4th August 1916. in suit No. 651 of 
1910 and possession waa also obtained by him of 
the suit properties in execution of that decree 
before be made a gift of the same to Laxmipati's 
wife Tungabai, Defendent 1 obtained possession 
of the suit properties from Tungabai claiming 
to be the undivided nephew of Bhimaji Shivaji 
and thus claiming to be his representative in. 
interest. Defendant 1 thus was the representa- 
tive in-interest of Hunmant Krishna Deshpande 
who was a party to the suit No. 661 of 1910 and 
that is the position which he took up in the pur- 
ehis which he filed on 14th April 1942. If he 
was the representative- in interest of Hanmant 
Krishna Deshpande so far as suit No. 661 of 1910 
was concerned, he also became a representative- 
in interest of Hanmant Krishna Deshpande in 
suit NO.* 488 of 1911. because whatever right, 
title and interest Hanmant Krishna Deshpande 
claimed in the properties the subject-matter of 
suit No. 438 of 1911 was the subject-matter of 
the transfer pendente lite^ in favour of Bhimaji 
Shivaji by Hanmant Krishna Deshpande and 
defendant 1 claimed through Bhimji Shivaji. 
The position, therefore, was that even though, so 
far as suit No. 438 of 19 Ll was concerned, de- 
fendant 1 occupied the position of a third party 
who had during the pendency of that suit 
obtained a transfer of the right, title and interest 
of Hanmant Krishna Deshpande in the suit 
properties, so far as suit NO. 661 of 1910 was con- 
cerned be was not a transferee but a party to 
the suit through his predecessor in-interest Bhi- 
maji Shivaji. There was an adjudication of the 
respective rights of the parties in suit No. 661 of 
1910 and that decision was reached by the Court 
after fully hearing the parties and was capable 
of barring any other suit in respect of the same 
properties as res judicata* Once that decision 
was reached, there was a bar by reason of tho 
provisions of S. 11. Civil P. C., to any Court 
deciding the same issue over again and it was 
not competent after 4th August 1916, fo 
First Class Subordinate Judge's Court at Dhar- 
war to try suit no. 438 of 1911 and decide the 
same questions over again as to whether the 
plaintiff’s father his brother Laxmipati and/or 
Hanmant Krishna Deshpande had any interest 
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in the properties the subjeot- matter of that suit. 
No doubt the transfer by Hanmant Krishna 
Deshpaude of bis right, title ani interest was 
made to Bhimaji Shivaji during the pendency 
of the suit and therefore the operation of the 
doctrine of lis pendens was invited. But once 
the issue as to the right, title and interest of the 
respective parties in the suit properties became 
res judicata by reason of the decision reached 
in suit No. 551 of 1910 on 4th august 1916, there 
was nothing more to be done by any Court so 
far as the parties themselves and their repre- 
sentatives-iu-interest were concerned. There wag 
no lis left and the cause of action in the Its 
pendens which was there was effectively merged 
in the decision which had been reached in suit 

NO. 651 of 1910. 


[lo] Mr. K. G. Datar in this behalf drew our 
attention to a decision of the Calcuttta High 
Court reported in Official Assigyiee of CaU 
cuttav, J agabandhu Mulhk, 61 cal. 491:(a.I r. 
(2i) 1934 oal. 662). There the conflict was be- 
tween lis pendens on the one hand and construc- 
tive res judicata on the other. The Courts below 
had found that the rule of constructive res 
judicata applied and they also referred in their 
respective judgments to the question of the 
applicability of the doctrine of lis pendens. The 
trial Court refused to allow the question of lis 
pendens to be raised on the ground that no such 
case had been set up in the plaint, and accor- 
dingly dismissed the suit; but the lower appel- 
late Court allowed the question to be raised as 
all necessary facts had been stated in the plaint; 
and holding that the doctrine of Us pendens 
should prevail over the rule of constructive res 
judicata, allowed the appeal and decreed the 
plaintiff’s suit. It appears to have been conced- 
ed before the High Court that the view of the 
lower appellate Court that the doctrine of lis 
pendens should prevail over the rule of construc- 
tive res judicata could not be supported and the 
decision of the learned Judges was based only 
on the question whether the rule of constructive 
res judicata applied to the case or not, 

[ill Even though this conflict between the 
doctrine of Us pendens and the rule of res judi. 
caia appears to have been resolved in that case 
before the learned Judges of the Calcutta High 
Court by a concession made by counsel, we 
think that the concession was rightly made. Res 
judicata means a matter adjudicated upon or a 
matter on which judgment has been pronounced, 
Ihe rule of res judicata baa been put on two 
grounds, the one the hardship 'to the individual 
that he should be vexed twice for the same cause 
and the other, public policy, that it is in the in’ 
tereat of the State that there should be an end of 

litigation: See Lockyerv. Ferryman, 1877-2 A, c. 


619. The rule is based on this principle that the 
C1U30 of action which would sustain the second suit 
does not any more survive, it being merged in the 
judgment of the first. It is well eslablished that 
every suit has got to bo sustained by a cause 
of action, and if by the decision reached in tha 
first suit, meaning thereby a previously decided 
suit, the cause of action no more survives, be- 
ing merged in the judgment, where could be 
the cause of action left which would sustain the 
second euit after the decision was reached in the 
first suit ? Up to the time the decision was 
reached in the first suit it would he possible to say 
that there is a caugo of action which could sus- 
tain both the suits. The suits are pending and the 
cause of action can be litigated between the con- 
testing parties. Once, however, the cause of action 
ceases to exist being merged in a judgment duly 
pronounced by a Court, the decision reached in 
that suit becomes res judicata. The cause of 
action which till then sustained the second suit 
does not survive any more and no Court after 
such decision has been reached by a competent 
Court in the previously decided suit would under 
the provisions of s. 11, Civil P. C. or otherwise on 
general principles would try any suit in which 
the same cause of action is contested between 
the same parties or parties under whom they or 
any of them claim litigating under the same 
title. The matter would be concluded between 
the parties, provided of course, the matter in 
issue was directly and substantially in issue in 
the previously decided suit. If it was only 
collaterally in issue, it would not be res judu 
cata. Subject to this and other conditions which 
have been laid down in 3. ll, Civil P. C., a de- 
cision reached in the previously decided suit 
would be res judicata and there will be no 
question whatever of the same matter being 
litigated over again in the second suit which, 
as has been observed above, would not be cap- 
able of being sustained any further by reason 
of the cause of action having merged in the 
judgment pronounced in the previously decided 
suit. This is the rule of res judicata. 

[12] Lis pendens is an action pending and 
the doctrine of lis pendens is that an alienee pen- 
dente lite is bound by the result of the litigation. 

As Turner Zj. J. said in the leading case of 
Bellamy v. Sabine, (1857) 1 De. G. & j. see : 

(26 L. J. Ch. 797) (pp, 678, 584) : 

“It 13 , as I think, a doctrine common to the Courts 
both of Law and Equity, and rests as I apprehend, 
upon this foundation,— that it would plainly be im- 
possible that ariy action or suit could be brought to a 

successful termination, if alienations pendeyite Ixte were 
permitted to prevail. The plaintiff would be liable in 
every case to be defeated by the defendant’s alienating 
before the judgment or decree, and would be driven to 
commence his proceedings , de novo subject again to be 
defeated by the same course of proceeding.” 
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The Privy Oonnoil also haa adopted the same sustaining the suit which has been filed for the 


principle in Faiyaz Husain Khan v. Prag 
Narain, 29 ALL. 339: (Si I. A. 102 P. O,), where 
they lay stress on the necessity for final adjudi- 
cation and observe that otherwise there would 
be no end to litigation and justice would be 
defeated. This doctrine of Us pendens is ex- 
pounded in Story’s Equity Jurisprudence, Vol. T, 
S, dOG, in the terms following: 

“Ordinarily, it is true, that the decreeof a Court binds 
only the parties and their privies in representation or 
estate. But be who purchases during the pendency of 
a suit, is held bound by the decree that may be made 
against the person from whom he derives title .... 
Where there is a real and lair purchase, without any 
notice, the rule may operate very hardly. But it is a 
rule founded upon a great public policy; for otherwise, 
alienations made during a suit might defeat its whole 
purpose, and there would be no end to litigation. And 
hence arises tbe maxim, yendentc litSf fiihil intto~ 
vetuv't the ofiect of which is not to annul tbe convey* 
ance, but only to render it subservient to the rights 
of the parties in the litigation. As to the rights of these 
parties, the conveyance is treated as if it never had 
any existence; and it does not vary them. 

[13] It i 3 also settled law that in the absence 
of fraud or collusion the doctrine of Its pendens 
applies to a suit which is decided ex parte or 
by compromise. If the compromise has not been 
fairly and honestly obtained, the suit which en- 
ded in a compromise will not operate as lis 
pendens. This is tbe doctrine of lis pendens. 

[14] These principles are quite clear, and we 
have got to determine whether in the event of 
a conflict arising between the rule of res 3udi~ 
cata and the doctrine of lis pendens either the 
one or the other should prevail. As haa been 
observed before, the rule of res judicata rests 
on the necessity of having a finality in iitiga- 
tion, and so does the doctrine of lis pendens. 
Both have the same end in view, the former 
that as between the same parties, or their re- 
presentativee-in-interest litigating under the same 
title, once the decision is reached in a suit, the 
same question shall not be canvassed in any 
other suit, and the latter that whatever the 
party may choose to do by way of transfers 
pendente life, the transferee pe'ndente lite shall 
be bound by the result of the litigation. There 
is, however, this difference between the two that 
the rule of ?'es judicata is concerned with more 
actions than one, whereas the doctrine of lis 
pendens is concerned with the very same suit 
during the pendency of which there is an aliena- 
tion of the right, title and interest of one of the 
parties thereto. In the case of I'cs ^udicata^^^ 
same cause of action may sustain various actions 
simultaneously, but once the cause of action is 
merged in the judgment pronounced in a previ- 
ously decided suit, there is no cause of action left to 
aoatain tbe second suit. In the case of lis pendens^ 
however, the cause of action continues as it was, 


adjudication of the rights of the various parties 
thereto and the doctrine applies during the pen- 
dency of that suit sustained on that cause of 
action. Whatever be the transfers pendente lite, 
they do not affect the result of the litigation 
qua i\iQ parties to the suit, and the transferee 
pendente lite is bound by the result of that 
litigation, irrespective of whatever has happened 
between his transferor and himself. Once, how- 
ever, even in the case where the doctrine of lis 
pendens applies a judgment is pronounced and 
tbe cause of action is merged in tbe judgment, 
that judgment is the final pronouncement which 
binds nod only the parties to the suit but also 
the transferees pendente lite from them, The 
conveyance is treated as if it never had any 
existence. As Story has put it in the passage 
above quoted, the effect of it is not to annul 
the conveyance but only to render it subservient 
to the rights of the parties in the litigation. 
Whether this decision is reached in the same 
suit or in a different one and whether the cause 
of action which sustained the suit in which the 
doctrine of lis pendens applies was merged in 
the judgment pronounced in the very same suit 
or in another one, the position would be that 
that decision would determine the rights of the 
parties and would be binding on them as well 
as the transferees pendente lite from them. The 
transferee pendente lite would be legitimately 
treated as the representative-in-interest of the 
parties to the suit and tbe judgment which has 
been pronounced, whether in the same suit or 
in another, would be determinative of the rights 
of the parties. There would be then no lis or 
action which would survive. The lis or action 
can only be sustained by a cause of action. If the 
cause of action was merged in a judgment duly 
pronounced by a competent Court there would ^ 
no more occasion for any lis to continue 
ing. If a judgment duly pronounced on that 

particular cause of action was to merge t e 
cause of action in itself, that judgment would 
govern the rights of the parties, whether it is 
pronounced in the same suit in which the doc- 
trine of lis petidens applies or in any other. If 
it is in the same suit, there would be no ques- 
tion of the applicability of the rule of res sndf 
cata. The rule of res judicata would come into 
operation only if it was pronounced in another 
suit which came to be decided earlier than the 
one in which the doctrine applied. But once that 
judgment was pronounced it would have the 
effect -of finally determining the rights of the 
parties and the cause of action which would sus- 
tain the suit in which tbe doctrine of hs pendens 
applied would be merged in the judgment duly 
pronounced in what may be described as the 
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previously decided suit. In our opinion, there- 
fore, the rule of res judicata prevails over the 
doctrine of lis pendens and we have come to 
the conclusion that once a judgment is duly 
pronounced by a competent Court in regard to 
the subject matter of the suit in which the doc- 
trine of lis pendens applies, that decision is res 
judicata and binds not only the parties thereto 
but also the transferees pendente Lite from them. 

[16] Under the circumstances of the case be- 
fore us, there is no getting away from the con- 
clusion that the decision in Suit no. 551 of 1910 
was a decision in respect of the right, title and 
interest of the parties thereto in the suit proper- 
ties which were matters directly and substan- 
tially in issue in that suit which was a previously 
decided suit and was therefore res judicata and 
barred the decision of the same matters w’hich 
were directly and substantially in issue in Suit 
No. 438 of 1911 between the same parties or be- 
tween parties under whom they claimed and 
litigating under the same title. After 4 th August 
1916, there was no question of the applicability 
of the doctrine of Us pendens and the matters 
were concluded between the parties or their re- 
presentatives in-interest, so far as the question 
of the right, title and interest of the respective 
parties in the suit properties was concerned. The 
matter could not be any further canvassed in 
Suit No. 438 of 1911 or the First Appeal no. 84 
of 1934 therefrom, and whatever was done by 
the parties thereafter in that suit was of no conse- 
quence whatever. The compromise decree which 
was obtained on I5ih December 1937, in Dirjam. 
bar II anmant* s cai>e, First Appeal No, 84 of 
1934, had not the effect of in any manner what- 
ever modifjing the rights of the parties as they 
had been declared by the judgment duly pro. 
nounced in Suit No. 661 of i9io on 4th August 1915, 

[16J In view of the conclusion above reached, 
we think it unnecessary for us to go into the 
further question whether the compromise decree 
dated 16th December 1937, in Diqamhar Han. 
mands case, (f. a, no. 84 of 1934) was obtained 
by fraud or collusion or whether the defendants 
had perfected their title by adverse possession, 
whatever be the rights of the parties in respect 
of the said matters may be the subject of further 
liUgation between the parties if they are so ad- 

concerned with the same in 
this appeal before us. The only question which 
we have got to consider is whether the decree 
in Suit NO. 561 of 1910 bars the present suit as 
res judicata, and we have come to the conclu- 
Sion that so far as this question is concerned, 
the decision reached by the learned Civil Judge 
in that behalf was tight, 

[17] In the result, the appeal fails and will 
be dismissed with costs, one set allowed. 
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[18] Dixit J. — I agree. The point to be de- 
cided is : When there is a conflict between the 
rule of res judicata and the doctrine of its jjen- 
dens, which of the two should prevail. 

[19] As far as I am aware, there does not 
seem to be any decided case of this Court upon 
the point and none of the advocates has been 
able to discover any. 

[20] Now, the rule of res judicata enacted in 

S. 11, Civil P. C.. is based upon the considera- 
tion ot the hardship to the individual and also 
upon the larger coueiderfition of public p-olicy. 
The doctrine of -Us pendens enacted in s. 52, 

T. P. Act, is, I think, based upon e.'c, ( cli :i.cy, 
that is, upon the consideration of bardr.cip ibac 
may be caused to a party by the opposiiQ pnrty 
transferring the property pending the suit so as 
to defeat the right of the first party. The princi- 
ples underlying these sections have been stated 
in the leading cases referred to by my learned 
brother and it is, therefore, unneCGcsaiy to re- 
produce them again. The posuiou then is that 
while res judicata prevents the Court from en- 
tering into an enquiry as to any matter already 
adjudicated upon, lis pendens lealiy affects the 
transferee pendente lite. 

[21] I think, therefore, that when the conilict 
arises, the rule of res judicata should prevail. 

E.G.D. Appeal dismissed, 

A. I. R. (36) 1949 Bombay 373 [G. N. 97.] 
Rajadhyaksua and Chainani JJ. 

Emperor v. Fakirmahomed Currimji Lalji 
Sajan — Accused, 

Criminal Appeal No. 720 ol 1918, Decided on 11th 
March 1949, against order of Presidency jMugistrate, 
19lh Court, Esplioade. Bombay. 

Bombay Smoke-nuisances Act (VII [7] of 1912), 
Ss. 9 (1) and 11 — Rules under S. 1 1 — Smoke 
Nuisance Rules. R. 26 — Accused, owner of hotel, 
served with notice requiring him to raise height 
of his chimney to 83 feet — Non-compliance with 
notice — Contravention ot R. 26 by emitting 
smoke at height lower than 100 feet irorn firing- 
lloor level — Accused held committed oiience under 
S. 9 (1) read with R. 26 — Fact that accused was 
merely lessee of building and was precluded from 
making structural alterations under his contract 
with landlord was immaterial. 

The accused who was an owner of a hotel was served 
with a notice requiring him to raise the height of his 
chimney to 83 feet. Tbe accused refused to OJinply with 
the notice and raised several objections but ultimately 
the Smoke Nuleacce CommUsiou confirmed tbe notice. 
The accused was subsequently prosecuted for contra- 
vening K. 26, Smoke Nuisance Rules read wiib S. 9 (1) 
of the Act by allowing smoke to be emitted froiii the 
chimney at a lower altitude than 83 feet as per require- 
ment of the Smoke Nuisance Dcpiitment. The Magia- 
5rat" acquitted the accused on tbe ground that the 
requisition of tbe department buirg 'unreasonable, non- 
compliance with such requisition was not an offence. 

On appeal : 

Beld that the charge against the accused was for 
having contravened R. 26 and not for noD'Compliunce 
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with the notice eerved by the department. Though the 
notice calling upon the accused to raise the chimney to 
83 feet did not strictly comply with R. 26, which prohi- 
bited the emiesioD of smoke at a lower altitude than 
100 feet, the notice merely meant that if notice was 
complied with no further action against the accused 
would be taken although in law he bad committed an 
offence- But if the notice was not complied with, the 
prosecution would be, not for non-compliance with the 
notice, but for non-compliance with the provisions of 
R. 26 unless the case comes within one of the various 
provisos mentioned in that rule : [Para 3] 

Held further that though the accused was merely a 
lessee of the building he could not be heard to say that 
bis private contract with the landlord precluded 
him from raising the chimney. The department was 
not directly concerned with the private agreement 

between the landlord and the tenant. If it was of the 

% 

opinion that public interest demanded that no smoke 
shall be emitted below the height of 83 feet, then that 
direction must be complied with. If the accused felt 
hime-elf bound by the terms of his contract with his 
landlord, he must devise some other means by which 
smoke will not be emitted at a height below 83 feet 
from the firing-floor level. The accused was therefore 
clearly guilty of the offence under S. 9 (1) read with 
Rule 26. [Paras 8 and 9] 

C.K. Daphtary, Advocate-Qencral and U . M. Cholisi^ 
Qovt. Pleader — for the Government of Bombay. 

H, R. Pardiwalla and S. Narayanahya — 

for Accused. 

Bajadhyaksha J. — This is an appeal by the 
Government of the Province of Bombay against 
the order of acquittal passed by the Presidency 
Magistrate, 19fch Court, Esplanade, Bombay, 
acquitting the opponent under 8. 9 (l), Bombay 
Smoke Nuisances Act of 1012, for breach of R. 26 
of the Rules under that Act. It is alleged that 
in contravention of the provisions of the rule 
the chimney of the opponent's hotel emitted 
smoke at the lower altitude than that permitted 
by the law, on lol;b, 13th and 16th February 
1948, between certain hours as specified in the 
complaint. 

[2] The opponent, who was the accused before 
the lower Court, is the proprietor of Pyrke's 
Apollo Hotel situated in a building known as 
Bright Land on the Lansdowne Road, Apollo 
Bunder. On the first floor of that building is the 
kitchen of the hotel, which is about 12 feet from 
the ground. In that kitchen there is a cooking 
range with ovens, and in order to allow the 
smoke coming up from the ovens to go out there 
was a chimney about 62§ feet high from the 
firing-floor level. This chimney has been in 
existence for several years. In the month of May 
1947, and again in the month of June 1947, Mr. 
Patel, who lives in a building adjoining, com- 
plained to the smoke nuisance authorities about 
the nuisance arising from emission of smoke 
from the chimney belonging to the opponent. 
On investigation, the Smoke Nuisance Inspector 
served a requisition on the opponent accused to 
raise the height of the chimney to 83 feet from 
the firing.floor level. This notice was served on 


the accused on 9th July 1947. Thereupon there 
was a protracted correspondence between the 
smoke nuisance department and the accused, in 
which the accused raised several objections to 
the compliance with the notice issued to him by 
the Inspector. Among the objections that were 
then taken were the contention that the oven 
from which the smoke was emitted was not a 
furnace within the meaning of the Act, that the 
chimney was in existence for a long time, that 
he was not bound to raise the height of it, as he 
was only a lessee of the building, that it was the 
landlord who should have been called upon to 
raise the height of the chimney, that the smoke 
nuisance department should furnish the accused 
with details of the registration of the chimney, 
when it was originally constructed, and so on. 
He also asked for the matter being placed before 
the Smoke Nuisance Commission and for their 
orders being obtained in the matter. Eventually 
the matter was placed before the Smoke Nui- 
sance Commission, and the Inspector of Steam 
Boilers and Smoke Nuisance informed the ac- 
cused on 29th September 1947, that the Commis- 
sion bad approved of the notice issued to him on 
9th July 1947, and advised tbe accused that fail- 
ing compliance with the instructions he would 
be prosecuted under R. 26, Bombay Smoke 
Nuisance Rules. The Inspector further informed 
the accused that there was no record of the 
chimney being registered in the name of the 
Pyrke’s Hotel after the hotel was transferred 
from its original building on the other aide 
of the road to the building where it is now 
located. The two letters, Exs. C and G, dated 9th 
July 1947 and 29th January 1948, respectively 
gave the statutory warning, the details of which 
were attached to the notice Ex. G. The Inspector 
requested the accused to comply with the require- 
ments of the department within the time limit 
stipulated by the Board. Eventually a com- 
plaint was lodged against the accused on 8th 
March 1948. Even before tbe proceedings com- 
menced, it appears that the learned Magistrate 
tried to see whether a settlement could be brought 
about by raising the chimney to a certain 
height. The accused agreed to increase the height 
by about 10 feet, 'but, as this was rot a proper 
compliance with the requirements of the law 
and the notice served upon the accused, the prose- 
cution proceeded. Tbe accused, in addition to 
raising contentions based on the interpretation 
of tbe Act and the rules, led evidence to show 
that, in accordance with the advice, which he 
had received from one or two architects, it would 
have been positively dangerous to construct a 
chimney to the height required by tbe depart- 
ment, and that the building might not be able 
to support tbe weight of a chimney of the height 
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required. The learned Magistrate on a consi- 
deration of the evidence came to the conclusion 
that in view of the evidence led by the defence 

was up to the proseoution to prove that what was 
required by the pro?ecution to be done by the accused 
was not wanton, unreasonable and difficult of perfor- 
mance according to the necessities of the things. 

He then referred to the evidence given by the 
two architects on behalf of the defence, and 
came to the conclusion that the requisition made 
by the department was unreasonable, wanton 
and unjust. He expressed his view that as the 
chimney was an old one, the department should 
impose “such conditions as were practicable and 
reasonable of performance.’* In bis opinion the 
prosecution had failed to show that the requisi- 
tion was reasonable and necessary. He, accord- 
ingly, held that non-compliance with such a 
requisition could not be considered as an offence. 
He, therefore, acquitted the accused on all the 
three counts. It is against this order of acquittal 
that Government have come in appeal. 

[ 3 ] It was argued by the learned Advocate 
General, who appeared in support of the appeal, 
that the learned Magistrate had entirely mis- 
conceived the real nature of the charge brought 
against the accused, He argued that the charge 
against the accused was not of breach of the order 
issued by the Inspector of Smoke Nuisance with 
the sanction of the Smoke Nuisance Commis- 
sion, but that the charge against him was of 
non-compliance with the requirements of r. 26 
of the Smoke Nuisance Rules. We think that 
t-his submission must be accepted. Under s. 3 of 
the Act: 

‘‘ ‘Furnace' means any furnace or fire-place used 

(a) for working engines by steam, or 

(b) for any other purpose whatsoever; 

Provided that no furnace or fire place 

(i) used for the burning of the dead; 

(ii) used in a private house for domestic purposes 
other than the purpose specified in clause (a); 

shall be deenaed to be a furnace or fire-place within the 
meaning of the Act," 

Under sub-s (5) the word *owner’, when used in 
reference to a furnace, includes any agent or 
leasee using the furnace flue or chimney. Section 9 
of the Act provides: 

‘ (1) If smoke bo emitted from any furnace in greater 
density, or at a lower altitude, or for a longer time, 
than Is permitted by rules made under this Act, the 
owner of the furnace eball be liable to fine (which is 
presnbed in that section)." 

Section 11 of the Act empowers the Provincial 
Government to frame rules, inter alia, to 

(f) prescribe the altitude below which smoke may 
not be etnilted from a furnace; and 

(h) prescribe a procedure for iho giving of warnint^ 
to oSoudere before instituting a proseoution under this 
Act, and declare the minimum period which should bo 
allowed to elapse in different classes of cases between 

the giving of such warning and the institution of a 
prosecution." 


In pursuance of the power given under certain 
sections rules have been framed, of which Rr. 2G 
and 27 run as under: 

**26. Allitudo of chimneys from which smoke may 
he emitted , — Smoke shall not be emitted from a furnace 
at a lower altitude than 100 feet from the firing-fluor 
level: 

Provided that this rule shall not apply in the follow- 
ing cases — 

(1) Existing chimneys that are, in the opinion of 
the Commission, of euflioient height for the purpose of 
the Act. 

(2) Furnaces in portable or travelling engines. 

(6) Furnaces of engines which, in the opinion of the 
Commission, are intended for temporary purpesos, 

(4) Furnaces in steam-veseels. 

(o) Any other furnances especially exempted by the 
Commission. 

27. Issue of warning by Inspectors, — When it 
appears to an Inspector that an offence has been com- 
mitted under the Act in respect of any furnace, he 
may servo the owner of such furnace with a written 
warning by registered post. Such warning shall inform 
the owner of the furnace of the time and date of such 
offence, and shall be accompanied by a copy of the 
record of the observation taken, and it shall inform the 
owner that if the offence is again committed after tho 
expiry of a period, which shall not be lees than 10 
days, be will be liable to prosecuiion under the Act." 

Then follow certain provisos, which it is not 
necessary to quote for the consideration of the 
case before us. The charge framed against the 
accused was : 

"That you being tho proprietor of Pyrke’s Apollo 
Hotel, situated at Lansdowne Road. Apollo Bunder at 
Bombay, on 10th February 1948, did allow to emit 
smoke from a chimney of your furnace at a lower 
altitude than 83 feet from the firing-floor level as peC 
requirement of Smoke Nuisance Department and. com- 
mitted breach of R. 26, Bombay Smoke Nuisance Act 
of 1912 under S. 9 (1) of the said Act." 

It would thus appear that the charge against 
the accused was for having contravened the 
provisions of R. 26 of the Smoke Nuisance Rules. 
It is true that the charge does refer to a certain 
notice, according to which the accused was asked 
to raise the height of the chimney to 83 feet from 
the firing. floor level, but in a sense the charge 
against him is for having allowed smoke to emit 
from his chimney at a height below lOO feet, 
which is the requirement of R. 26. It was 
strenuously argued by Mr. Pardiwalla for the 
defence that the charge should be read with the 
notice which was given to him, and that it should 
be construed as a charge for having disobeyed 
the requirements of the notice. In any case, he 
argued that permitting the accused to emit 
smoke at a height of 83 feet from the firing-floor 
level was not in terms identical with the require- 
ments of r. 26, which says that smoke shall not 
be emitted from a furnace at a lower altitude 
than 100 feet from the firing. floor level unless 
exempted under Excepn. (i) or ( 5 ). In our 
nion, when the rules say that no smoke shall be 
emitted from a furnace at a lower altitude than 
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100 feet from the firing, floor level, it means 
that, strictly speaking, an offence would be com. 
mitted whenever smoke is emitted from a 
furnace at a lower altitude than 100 feet from 
the firing floor level unless any of the excep. 
tiona apply. But it does not mean that in every 
case the smoke nuisance department would 
undertake prosecution. It is within the power 
of the Smoke Nuisance Department to permit the 
emission of smoke at a lower altitude than 100 
feet from the firiug.floor level by the simple 
device by not taking any steps in such cases. 
What the department has done by the issue of 
a notice in this case is that it has called upon 
the accused to raise the height of the chimney to 
83 feet, in which case, though the requirements 
of R, 26 would not be strictly complied with the 
department undertook that no prosecution would 
be resorted to. But the prosecution would be, 
not for non-compliance with the notice to raise 
the height of the chimney to 83 feet, but for non- 
compliance with the provisions of R, 26. which 
says that no smoko shall be omitted from a 
furnace at a lower altitude than 100 feet from 
the firing-floor level, unless the case comes 
within the various provisos mentioned in that 
jrule. Emission of smoke at a height of 83 feet 
from the firing-floor level was emission of smoke 
at a height lower than 100 feet from the firing, 
floor level; but the notice of the Smoke Nuisance 
Inspector merely means that, if the notice was 
complied with, no farther action would be taken 
against the accused, although in law he had 
committed an offence. We consider that the 
learned Magistrate really misconceived the real 
nature of the offence with which the accused 
was charged. If the learned Magistrate had 
realised that the offence with which the accused 
was charged was of non-compliance with the 
requirements of R, 26 of the Smoke Nuisance 
Rules, we dare say that the learned Magistrate 
would not have considered in such great detail 
whether the requirements of the notice served 
upon the accused were reasonable or unreason- 
able, just or unjust. If the accused considered 
that the notice served upon him was unreason- 
able or unjust, it was not incumbent upon him 
to comply with that notice; it was open to the 
accused io prevent the emission of smoke at a 
height lower than ICO feet from the firing- floor 
level by resorting to other means of cooking 
such as installing gas ranges or electric ovens. 
If be had done so, be could not possibly have 
been prosecuted for non-compliance with the 
notice, and he would have committed no offence 
under B. 26, Smoke Nuisance Rules. Even if 
the only means of complying with B. 26 was to 
close down the hotel, we consider that it would 
be within the power of the Smoke Nuisance 


A. I. R, 

Department to insist — even in such eventuality 
— on smoke not being emitted at a height lower 
than 100 feet from the firing, floor level or auob 
other height which the department may consi- 
der reasonable. We have no reason to think 
that the department would be so unreasonable 
as _ to demand compliance with terms which are 
unjust and unreasonable. Prom the correspon- 
dence itself we find that, although the accused 
has taken various objections based on the proper 
interpretation of the Act and the rules there- 
under, he bad not really brought to the notice 
of the department that the construction of a 
chimney to the height required by the depart- 
ment was not possible or was going to create 
difficulties. Wo have no doubt that if all these 
difficulties which the accused apprehends had 
been brought to the notice of the department^ 
some solution satisfactory to both the department 
and the accused might have been arrived at, 

[4] The other contentions of Mr. Pardiwalla 
may be dealt with briefly. He argued that the 
statutory warning contained in Ex. G dated 29tb 
January 1948, did not comply with the require- 
ments of B. 27, Smoke Nuisance Rules. But 
Ex. G is merely a forwarding letter; the statu* 
tory warning was contained in the accompani- 
ment to that letter. The warning does show 
that all the details required to be given in a 
statutory warning under R. 27 have been strictly 
complied with, 

[6] Mr. Pardiwalla then argued that the 
conditions imposed by the department were 
mala fide, inasmuch as only Mr. Patel had 
complained about the nuisance, and even he had 
said that the raising of the height of the chimney 
by about 8 or 10 feet would prevent the nuisance 
so far as he was concerned. It was further 
pointed out that the chimney had been emitting 
smoke at that height for good many years with- 
out any complaint from any member of the 
public, apart from Mr# Patel. The Smoke 
Nuisance Department cannot obviously keep a 
watch on each and every chimney in this big City, 
butionce the existence of a nuisance is brought 
to the notice of the department, it is for the 
Smoke Nuisance Commission to give directions 
as to the height to which the chimney should be 
raised so as to mitigate the nuisance. The Com- 
mission had obviously the larger interesb of the 
public before their mind and not that of Mr, 
Patel alone. The Act makes no provision for 
the reasonableness of the Commission’s decision 
being questioned, and a statutory authority like 
the Smoke Nuisance Commission may be ex- 
pected to issue orders which are not unreasonable. 

[6] In this connection Mr. Pardiwalla invited 
our attention to the evidence of the two archi- 
tects, who have been examined on behalf of the 
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accused. They have said thafc the requisition 
made by the department is unreasonable; and 
one of the architects says that the erection of 
the chimney to the height required by the 
department might be positively unsafe. Apart 
from the question, whether it is open to this 
Court to question the propriety of the order 
issued by the Smoke Nuisance Commission, it 
does not appear from the correspondence that 
these difficulties were brought to the notice of 
the authorities. If they had been so brought to 
their notice, we have no doubt that some kind of 
solution might have been found, which was satis 
factory both to the department and the accused. 

[7] It was further contended that during the 
course of the correspondence even reasonable 
requests made by the accused for information 
had not been complied with; and in this con- 
nection special reference was made to the fact 
that information was asked for as regards the 
chimney as it was originally constructed before 
the accused shifted hia Pyrke’a Apollo Hotel to 
the present building. But it would appear from 
the letter of the Inspector of the Steam Boilers 
dated 29th September 1947, addressed to the 
accLTsed that he was informed that : 

“Pyrke*8 Hotel waa originally situated on theopposite 
8ide of tu6 rc&d and at that time the chimney 70 feet 
in height was registered by this Department in ita 
name. There is no record of a chimney being registered 
in its name after the transfer of premises.*’ 

It was argued that this statement does not 
specifically indicate that the answer given by 
the department related to the chimney in ques- 
tion. But it would appear from the reply given 
by the accused dated 8th October 1947, that be 
understood the letter dated 29th September 1947 , 
as referring to the chimney in question. He says : 

It now appears from your letter that this chimnev 

J .r' ejected without 

the authorities having obUined or required plans for 

approval as provided in the Act.” ^ t' 

It IS, therefore, not correct to contend that no 
answer was given by the department to the 
enquiry made by the accused. 

[8] Lastly, it was argued that the accused 
being a lessee had no power to make alterations 
in the building belonging to the landlord, and 
that his contract with the landlord precluded 
him from making any structural alterations to 
the building. Apart from the fact that the 
precise terms of the agreement between the 
accused and hia landlord have not been pro. 
duced before tbe Court, tbe evidence of the 
landlord shows that he had no objection to the 
accused carrying out structural changes as re- 
quired by Government, provided the accused 
took the responsibility of making the structure 

safe to all concerned and. that be did so at hia 

own risk. We understand that whole of the 


building has been leased to the accused for the 
purpose of the hotel. There can bo no doubt 
that the definition of the word "owner” inoludee. 
a lessee. The department is not directly con- 
cerued with the private agreement between 
landlord and bis tenant. If it is the opinion ofi 
the Commission that public interest demande; 
that no smoke shall be emitted below the beighi 
of 83 feet, then that direction must be complied 
with; and a lessee cannot be heard to .say that 
his private contract with his landlord piecludet 
him from raising the height of the ebimnoy. Iij 
he felt himself bound by the terms of bis C"ntr*?.ct' 
with his landlord, he must devise somo other! 
means by which smoke will not be emitted at' 
a height below 83 feet from the firing floor level. 

[9] We are, therefore, of opinion that the 
accused is guilty of all the three charges levelled 
against him. GovernmenC have come in appeal^ 
primarily for the purpose of getting a decision 
from this Court as regards tbe legality of the 
orders issued by the department, which were 
impugned by reason of tbe order of acquittal 
passed by the learned Magistrate. Hence the 
learned Advocate- General has left the question 
of eentenca to the discretion of this Court. A& 
the matter is before this Court for the purpose 
of getting an interpretation from this CouTt as 
regards the legality of the directions issued 
under tbe Act, we think that the imposition of 
a nominal fine of bs. 10 in respect of ea^h of 
the three charges would suffice. 

[10] We, accordingly, set aside the order of 
acquittal passed by the lower Court and con- 
vict the accused on each of the three charges 
and sentence him to a fine of Rs. iO in respect 
of each of them. 

Order set aside. 


A. I. R. (36) 1949 Bombay 377 [C. N. 98,] 

Chagoa C. J. and Tendolkah .J. 


Raghuvanshi Mills Ltd. — Applicant v. 
Commissioner of incemedax, Bombay— Bes. 
pondent. 

Income-tax Ref. No. 5 of 1948, Decided on 18th 
March 1949. 


^ Income-tax Act (1922), Ss. 2 (6c) and 10 (2)_ 
Income’ — ‘Consequential loss policies’ indemnify- 
ing loss of profits due to lire_C!aim received 

under such p olicies is revenue receipt subject to 
tax and not windiall. 

The asicssee, a manufacturing company, bad taken 
out ‘consequential loss policies' which indemnified the 
company against any loss of profits which might reeuit 
as a conaequenoe of any fire that may break ont in 
their mills. A fire broke oat in the mills resulting in 
destruction of buildings and consequent cessation of 
manufacluriog activities of the company. The aseessee 
receives two kuma from the insurance company iu 
respect of the above policies. 

Hefd that the sums so received were not in the nature 
of windfall but revenue receipts as they represented 
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the profits which the company would have earned but 
for the fact of fire having broken out. They were, 
therefore, the company’s income within the meaning 
of Income-tax Act and liable to income-tax: A. I. R. 
(19) 1932 P. O. 121, Bel. oii. [Paras 3, 4 and 6] 

Sir Jamshedji Kanga, C. K. Daphtary, Advocate- 
General and K. T Desai — for Applicant. 

G, N, Jo ski and N* A. Palhhivala — for Respondent. 

CliB^la C. J. — -The question that arises in 
this reference is whether the two sums of 
R8. 8,25,000 and Es, 6,75,000 received by the 
aasessee, the Raghuvanshi Mills, Ltd., Bombay, 
on 8th September 1944, and on 22nd December 
1944, respectively, are subject to tax. 

[ 2 ] The company came to receive these two 
sums in these circumstances: A fire broke out 
in the company’s mills on I8th January 1944, 
with the result that the buildings, etc., were 
destroyed and there was a cessation of the manu- 
facturing activities of the company. The company 
had taken out a policy with the South India Fire 
and General Insurance Company, Limited, and 
with other insurance companies of the nature 
known as "consequential loss policies.” These 
polices indemnified the company against any loss 
of profits which might result as a consequence of 
any fire that may break out, and it is not dis- 
puted before us that these two sums were received 
by the assessee company as an indemnity for 
the loss suffered by them of their profits because 
of the cessation of the company’s activities as 
a manufacturing company. 

[3J §ir Jamshedji’s contention is that these 
sums are not liable to tax because they do not 
represent the profits earned by the assessee but 
they have been received on an indemnity and 
they should be looked upon more as a wind- 
fall than as something earned during the course 
of the business of the company. In my opinion 
that contention is fallacious. These sums received 
by the company represent the profits which the 
company would have earned but for the fact of 
the fire having broken out. They take the place 
of the profits which would normally have been 
earned by the company and clearly as pro- 
fits which would also be available for distri- 
bution to the ehareholders of the company. 
They do not represent a windfall because the 
company was careful and cautious enough in 
the course of its business to insure itself against 
the contingency of a fire breaking out. But it 
is unnecessary to labour this point because this 
very question was considered by the Privy 
Council in Rex v. B. C* Fir and Cedar Lum- 
ber Co., (1932) A.C. 441: (a. I. R. (l9) 1932 P. C. 
12l) and the conclusion they came to was the 
same as the conclusion reached by the Income- 
tax Appellate Tribunal from which this refer- 
ence has been preferred. In that case also the 
- company was insured against loss of profits. 


I. T. CoMMR. (Chagla 0. 7 J i, I, R, 

A fire had broken out with the result that it 
made it impossible for the company to earn 
profits and the company received the amount 
of the policy from the insurance company; and 
their Lordships of the Privy Council took the 
view that the insurance receipt was the product 
of a revenue payment prudently made by the 
respondents to secure that the gains which 
might have been expected to accrue to them had 
there been no fire should not be lost, but should 
be replaced by a sum equivalent to their estima- 
ted amount. Their Lordships also took the view 
that the receipt was one of which it could fairly 
be said that it arose from the business of the 
respondents because, in their Lordships’ opinion, 
the receipt was inseparably connected with the 
ownership and conduct of the respondents’ 
business. Had the respondents not been insured 
under their main fire policies, these polices 
would not have been available to them. In the 
case before their Lordships, the policies were 
called "use and occupancy i)oIicie8.” Their 
Lordships also considered the argument advan- 
ced before us by Sir Jamshedji that the receipt 
should be looked upon as a windfall. They rejec- 
ted that argument holding that it was an ordi- 
nary receipt in the sense, not that it would occur 
every year or regularly at stated intervale, but 
in the sense that in the case of a business pru- 
dently conducted it would ordinarily be received 
so often as the risk insured against materialized. 

[4] Sir Jamshedji has attempted to distin- 
guish this case on the ground that the Privy 
Council was considering the British Columbia 
Taxation Act and it would be unwise to apply 
those observations of the Privy Council based 
upon the construction of one taxation statute to 
the provisions of a different taxation statute. 
But as I read the judgment of the Privy Coun- 
cil. it is not on the construction of any parti- 
cular section that these observations of the Privy 
Council are based. The Privy Council has laid 
down a general principle which is as much 
applicable to the British Columbia Taxation 
Act as to our own Income-tax Act, because the 
definition of "income” under our Act is a very 
wide one and it covers innumerable cases. I 
am, therefore, of the opinion that the amount 
received by the assessee from the insurance 
company is clearly a revenue receipt subject 

to tax. 

[5] I would only like to add that the question 
framed by the Income-tax Appellate Tribunal 
is not in proper form and we would re-formu- 
late the question so as to read: 

“Whether in the oircumatances of the case, ^ the flura 
of Ra. 14,00,000 was the assessee company s income 
within the meaning of the Indian Incomo-tax Act and 
liable to pay Income-tax under the Indian Income-tax 
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[6] Having re formulated that question, I 
[would answer the question in the affirmative. 
Asses see to pay the costs. 

Tendolkar J. — I agree. 

K.8. Answer accordingly. 


A. I. R. (36) 1949 Bombay 379 [C. N, 99.] 

Chagla. C. J. and Dixit J. 


Walchavd Eamchand Kothari Defen^ 

dant 1 — Appellant v. Yeshwant Deorao Desli- 
TYiukh — Plaintiff — Respondent. 

First Appeal No. 281 of 1947. Decided on 27tL 
January 1948. from order of Civil Judge (Senior Divi- 
Bion). Poona, in Special Darkhast No. 75 of 1946. 

(a) Civil P, C. (1908), S, 48 — Date of decree — 
Decree directing plaintiff to pay court— fee before 
execution — Decree not conditional — Limitation 
starts from date of decree and not from date of 
payment of court-fee.: 


After providing for the amount to be paid by the 
defendants to the plaintiff, a decree ended up by saying 
that ihe plaintiff to pay the deBcient court-fee stamp 
before the execution of this decree.’* Relying on the 
language of the decree, it was contended'tbat the decree 
was a conditional decree and came into operation only 
when thedeheit court fee was paid : 

Held, that the provision in the decree regarding 
court-ke did not make it conditional. It was capable 
of execution from the moment it was passed provided 
plaintiff paid the deficit court-fee. By putting off that 
payment the plaintiff could not extend the period of 
limitation. Moreover, the provision in the decree re- 
garding payment of court-fee was redundant in view of 
b 11, Court^fees Act. The period of limitation under 
b. 48. therefore, began from the date of the decree and 

A r payment of deficit court-fee : 

Diskn^f.; A. I. R. (25) 1938 
All. 639. Not foil.-, A. I. R. (29) 1942 Pat. 410, Bef. 

Annotation :{ ’44 Cora.) Civil P.C..S.48N. 11 Pc 20 

(b) Civil P. C. (1908), S. 48 (2) - Fraud _ Word 
must be interpreted in wider sense ^Evading exe- 
cution by dishonest stratagems amounts to fraud — 
Judgment debtor concealing property, putting up 
benamidar and denying his Ownership-Execution 
held prevented by fraud and not barred under 

The word ‘fraud’ must be interpreted in a wider 
sense than that m which it is generally used in English 
law. if a judgment-debtor evades execution by dis- 
honest stratagems, it would be sufficient to constitute 
traud within the meaning of S. 48, Civil P. C. Thus 
Where a judgment-debtor attempted to conceal his pro- 
perty, to deny its ownership and to put forward a mere 
oenamxdar as its real owner, it was held that it 
amounted to a dishonest stratagem on the part of the 
judgment debtor and the execution of the decree being 

under S. 48 ; 9 Bom. 818, Rel. cn. [Para 5] 

Annotation : ('44-Com.) Civil P. C., 3. 48 N. 15, 


(c) Limitation Act (1908), S. 14 (2)_‘Same reliel* 
—Application in Court without jurisdiction must be 
for same relief, and not ior ‘similar’ relief— Appli- 
cation lor adjudging judgment-debtor insolvent is 
not for same relief as application for execution 
ot decree-Time spent in insolvency proceedings 
•cannot be excluded under S. 14 (2). ^ 


The principle of S. 14 is clear. If a suit or an appli- 
cation instead of being prosecuted in a Court with a 
jurisdiction is prosecuted in another Court which has 
no jurisdiction, then the time taken up in the Court 
without jurisdiction is to be excluded from the period 
of limitation. But the important thing to note is this 
that the Court which has no jurisdiction could have 
granted the necessary relief to the party if it did have 
jurisdiction. Therefore tbo suit must be in respect of 
the same cause of action in the Court without juris- 
diction as it is ultimately filed in the Court with 
jurisdiction and similarly the application must be for 
the same relief as ultimately prosecuted in the Court 
with jurisdiction. It is to be noted that the Legislature 
has advisedly used the expression ‘the same relief,’ and 
not ‘similar relief,’ and it is difficult to accept the con- 
tention that an application to adjudge the judgrnent- 
debtor insolvent asks for the same relief as the applica- 
tion to execute a decree against the judgment-debtor. 
Therefore the time spent in prosecution of the insol- 
vency petition by the decree-holder tin that Court, 
alth 'Ugh that Court had no jurisdiction, cannot be 
excluded under S. 14, sub-s. (2), Limitation Act: A I R. 
(30) 19-13 Mad. 457. Dissent.; A I. R. (1) 1914 Bom. 
247, Disting.; A.I.R. (31) 1944 Lah. 136 ( Bel. 07i, 

[Para 7] 

Annotation : (’42-Com.) Lira. Act, S. 14 N 20. 

(d) Limitation Act, (1908), Art. 182 (5}_Step-m- 
aid — Application under O, 21, R. 53, Civil F. C., 
to attach decree is not step in execution ot decree 
attached — Such application does not save limita- 
tion tor holder ol attached decree. 

When a creditor att-tches a decree, he applies for 
the execution of his own decree and not for tiio execu- 
tion of the decree which he eet-ks to attach. An attach- 
ment of a decree cannot, therefore, be a step in 
execution so far as the holder of the attached decree is 
concerned and hence the latter cannot avail himself of 
that application as a step-in-aid to save limitation for 
the execution of the attached decree under Art, 182, 
Lira. Act: A.I.R. (21) 1934 Cal. 234. Rel. on. [Para lOj 

Annotation : (’42 Com ), Lira, Act, Art. 182 N. 120 
Pt. 4. 

(e) Civil P. C. (1908), S. 42 — Application for 
recall of transferred decree— Order tor recall made 
— Execution application to transferor Court before 
return of decree from transferee Court — Transferor 
Court has jurisdiction to receive application. 

Where a decree-holder applies to the Court which 
passed the decree to recall the decree transferred for 
execution to another Court and the Court n^akes an 
Order for its recall, and then the decree-holder applies 
for execution of the decree in the transferor Court, it 
cannot be said that the latter Court has no jurisdiction 
to entertain the application merely because the decree 
is not returned by the transferee Court. It is not the 
fault of the decree- holder. Once an order has been 
made for the recall, then it is merely a matter of 
proper compliance with it by administrative action and 
the delay in complying with it on the part of transferor 
Court ie a mere want of formality which cannot affect 
the jurisdiction of the Court passing the decree to 
entertain the execution application, [Para 11] 

Annotation : ('44-Com ) Civil P. C.. S. 42 N 3* 

(’42 Com.) Lira. Art, Art 182 N. 89. 

R. N. Bhalerao a^id V. R. Oadkari—tor Appellant. 

H. G. Cojjajee, R. G. Karnik and L. V. Chandra- 
chud — for Kespoiident* 

Chegla C. J. — This is an appeal from an 
order of the Civil Judge, Poona, by which he 
directed that the darkhast filed by reapon- 
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dent 1, the decree- holder, should proceed. The 
faot3 leading up to this appeal are briefly these, 

[2] Kespondent 1 filed a partnership suit 
against the appellant, defendant 1, and respon- 
dent 2, defendant 2, in the Court of the Joint 
First Class Subordinate Judge at Poona and a 
preliminary decree for accounts was passed on 
20th February 1931. The final decree was passed 
on Gth December 1932. On 5th December 1935, 
the plaintiff paid the deficit in the court-fee as 
the full court- fee had not been paid when the 
plaint was presented, and on the same day he 
applied for transfer of the decree to the Sholapur 
Court, and pursuant to that application the 
decree was transferred on 7th February 1936. He 
filed a datkbasb in the Sholapur Court being 
Darkhast No. 333 of 1936 on 16th February 1936. 
The darkhast was struck olf on 26th June 1937. 
He filed another darkhast being Darkhast No. 946 
of 1940 on 24th June 1940, and that darkhast was 
struck off on 9th eeptember 1940. On 3rd Decem- 
ber 1945, he applied to the Poona Court for recal- 
ling the decree which had been transferred to 
the Sholapur Court. On 4th October 1946, he 
filed the present darkhast for execution of the 
decree on which the learned Judge made the 
order from which this appeal is preferred. 

[3] Three contentions have been raised before 
us by the appellant, judgment- debtor 1. The 
first contention is that inasmuch as the decree 
was passed on 6th December 1932, under S. 48, 
the decree is time-barred and incapable of exe- 
cution. The learned Judge below took the view 
that the decree did not become executable till 
6th December 1935. W’hen the deficit in the court- 
fee stamp was made good, and according to him 
for the purpose of B. 48 of the Code limitation 
began to run not from 6th December 1932, but 
from 6th December 1936. That seems to us to be 
contrary to the plain language of S. 48. The 
period of 12 years has to run from the date of 
the decree sought to be executed and there can 
be no doubt that the date of the decree in this 
case is 6th December 1932. It ia contended that 
the decree is a conditional decree and it came 
into operation only when the deficit court-fees 
were paid, and the language of the decree itself 
is relied upon for this argument. After providing 
for the amount to be paid by defendants 1 and 
2 to the plaintiff, the decree ends up by saying 
that "the plaintiff to pay the deficient courtfee 
stamp before the execution of this decree. In 
our opinion, this provision in the decree does 
not make the decree a conditional decree. The 
decree was capable of execution from the 
moment it was passed provided the plaintiff 
paid the deficit in court- fees. If the plaintiff bad 
chosen to pay the deficit in court fees on 6th 
December 1933, he could have executed the 


decree on that very day. It is impossible to 
contend that the plaintiff by putting off the pay- 
ment of deficient court-fee stamps could extend 
the period of limitation. Further, it was really 
unnecessary and redundant to make this provi-i 
siou in the decree itself because under S. 11, j 
Court fees Act even without such a provision 
the plaintiff could not have executed his decree 
without the payment of the deficient court lees.* 
Mr. Ooyajee for respondent 1 has relied on a 
decision of this Court reported in Rango v, 
GopaU 40 Bom, L. R. 1278 : (a. I. R. (26) 1939 Bom. 
76). In that case a suit was filed by two panohas 
of the temple of Shri Narsinha against two 
managers of the temple for accounts on the 
ground of mismanagement and a decree was 
passed against these two defendants and the decree 
directed that the amount should be recovered 
first from defendant 1 by taking all legal steps 
against him, and the balance, if any, was to be 
recovered from defendant 2. The decree was 
substantially confirmed on appeal by the District 
Court. This Court in second appeal confirmed 
the decree of the lower appellate Court but 
directed that execution should be stayed until 
the appointment of a receiver was made in an- 
other suit under S. 92, Civil P. 0., relating to 
the same temple, which was then pending. That 
suit was decided subsequently and a committee 
for management of the temple was appointed 
and Broomfield and Norman JJ., on these facts 
held that where a decree is not capable of exe- 
cution except on the happening of a particular 
contingency, time under 8, 48 of the Code does 
not begin to run until that contingency occurs, 
and according to Broomfield J. in his judgment 
at page 1284, the decree passed by the High 
Court was not capable of execution at all on its 
date and 8. 48 , therefore, could not be said to 
apply until it became a decree capable of execu- 
tion. that is to say, until the appointment of a 
receiver or some other person who had authority 
to execute it. In our opinion, it cannot be said 
of the decree which we have before us that it 
was nob capable of execution except on the 
happening of a particular contiogency, viz,, the 
payment of the deficit in court-fees. As we have 
already pointed out, the decree was capable of 
execution on the very day it was passed if the 
decree holder chose to pay the amount which he 
was liable to pay in respect of the deficit in the 


art- fees. l itr 

[4] Reliance has also been placed h>' 

lyajee on a decision of the Allahabad "‘A 

.urt in Bahu Ram v Oopal Sahai, a. I. B- (26) 

38 ALL. 539 : (l. L. B. (1938) ALL. 848). 1° tja® 
30 a decree was passed on condition that 
cessary court fee was deposited. The decree- 
Ider deposited the court-fee only after three 
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years of the decree. The Court consisting of 
Bennet Ag. C. J. and Verma J. held that limifca- 
tion began to run only when the necessary 
court-fees were deposited and the decree was 
not complete until such payment and until 
that date there was no decree which could be 
executed. This view has not found favour with 
the Patna High Court. In Mohammad Sadique 
Mian V. Mahabir Sao, 21 pat. 3G6 ; (A.I.R. (29) 
1942 Pat. 410), Rowland and Chatterji JJ., were 
considering a decree which provided (p. 368) : 

‘“Let final decree be prepared in terms of the Com- 
missioner’s report ... No decree shall bo prepared 
unless deficit court-fees are filed.” 

And they held that for the purpose of comput- 
ing limitation the date of the judgment should 
be taken to be the date of the decree. They con- 
‘sidered the decision of the Allahabad High 
Court and distinguished it on the ground that 
that Court was perhaps right in holding that it 
was a conditional decree and until the condition 
was satiafied the decree was not capable of exe- 
cution. In our opinion, in this case the period 
of limitation for purpose of s. 43 is from the 
date of the decree and not from the date when 
the decree. holder paid the deficit in court-fees. 

[6] It is further contended by the decree-holder 
that he ia entitled to avail himself of aub-s, (2) 
of s. 48 that permits a Court to order the exe- 
cution of a decree notwithstanding the passage 
of 12 years if the judgment-debtor has, by fraud 
or force, prevented the execution of the decree 
at some time within 12 years immediately before 
the date of the application. Now the decree- 
holder’s case before the Court below was that the 
judgment-debtor had concealed hia property and 
had made fictitious transfers in order to per- 
petrate a fraud upon him and a considerable 
body of evidence, both oral and documentary, 
was led on this point. The decree.holder’s allega* 
tion was that defendant i had transferred a 
newspaper "Prabhat" and ''lltndusihan PrinU 
^nfif Press” first in the name of Rajwade and 
then m the name of Abhyankar. The learned 
Judge held in his judgment that with regard to 
Uind^sthan Printing Press the allegation had 
not been substantiated by satisfactory evidence 
and we see no reason to differ from the view 
taken by the learned Judge. With regard to the 
newapai)er Prahhat the position was different, 
in his written statement the judgment-debtor 
alleged that he had no concern with or interest 
in the Prahhat newspaper till April 1944. Now 
It has been clearly established by an agreement 
dated 25th May 1939, that the judgment-debtor 
purobased the newspaper Prahhat from Pandu- 
rang Bhagwat on Ist June 1938. and that it 
became the concern of the judgment-debtor. It 


is also in evidence that although he was the 
owmer bo made representations that in fact it 
was Abhyankar who was the sole proprietor of 
the newspaper- In the account opeited on 24 th 
April 1942. in the United Western Bank, Ltd., 
Batata, Abhyankar w^as dGscribcd as the sole 
proprietor and Mr. Walchand Ramchand Kothari, 
the judgment-debtor, was described as the person 
who was allowed to operate upon the account 
from the authority derived from Abhyankar. 
Extracts were also filed fr-nn the accounts of 
other banks which go to show th'it the accounts 
were opened in the name of third petsons and 
were actually operated by the judgmentdebtor. 
But the most impoitfint point to note in this 
connection is that in face of these allegations and 
this evidence the jud^gment-debtor did not think 
fit to go into the witness box and the learned 
Judge was quite right in drawing the strongest 
inference against the judgment-debtor. In our 
opinion, the learned Judge wms right in coining 
to the conclusion that the judgment debtor’s case 
in his written statement that he became the 
owner of the newspaper only in April 1914 was 
false and that he had a proprintary in'erest in 
that paper from June 1938 to April 1914, and 
having that proprietary interest he made attempts 
to represent to the world that be was not the 
owner but Abhyankar was the owner. The Courts 
have given to the word "fraud” in S. 48, sub s. (2). 
a very w'ide meaning. As far back as 1685, this 
Court in Phagu J etha v, Mcilek Paioasaheb^ 

9 Bom. 818, took the viev/ that the wmrd ‘Traud”, 
must be interpreted in a wider sense than that 
in which it is generally used in English law, and 
Bir Charles Sargent C. J. and Birdwood J. said 
in their judgment that if a judgment-debtor 
evades execution by dishonest Etratagems, that 
would be sufficient to constitute fraud within the 
moaning of s. 48. The stratagem in that case w'as 
that the judgment-debtor on sseing the Court’s 
bailiff approach his house, left the verandah and 
went inside the house and chained the door and 
refused to open it when called on to do so by 
the bailiff. In this case, in our opinion, the 
stratagem is much more dishoneet. The attempt 
on the part of the judgment-debtor was to conceal 
his property, to deny its ownership and to put 
forward a more benamidar as the real owner of 
that property. In our opinion, therefore, the 
execution of the decree is not barred under s, 43. i 
The judgment-debtor has, by fraud, prevented; 
the execution of the decree within 12 years before 
the date of the application for execution by the 
decree holder and therefore the decree under' 
consideration is capable of being executed. 

[6] The next contention urged by the judg- 
ment-debtor ia that the application for execution 
ia barred under Art. 182. Limitation Act. Now 
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the material date is 9th September 1940, when 
darkhaet No. 946 of 1910 was struck off and 
the next application as step in execution was 
made on 3rd December 1915, when the decree, 
bolder applied for recalling the decree and the 
present darkhast was filed on 4tb October 1946. 
Limitation is sought to be saved, firstly, on the 
grounds, viz., that the decree-holder was prose- 
cuting another civil application for the same 
.relief in another Court without jurisdiction and 
that period should be execluded under 8. 14. 
Now, the facts with regard to it are these. 

[7] On loth August 1937, the decree-holder 
applied for adjudication of the judgment-debtor 
in the Sholapur Court. On let September 1937, 
the judgment-debtor raised the plea that he was 
an agriculturist and the Sholapur Court had no 
jurisdiction. On 25tb January 1941, the applies, 
tion was dismissed for default but was restored 
on 20th November 1911. On 14th December 1942, 
the Court held that it had no jurisdiction to 
proceed with the application for adjudication 
and returned it to the decree-holder to be pre- 
eented to the proper Court. Now it is contended 
that the whole period from lOth August 1937, to 
14th December 1942, should be excluded as tbe 
decree-holder was prosecuting his application for 
adjudication in a Court which had no jurisdic- 
tion. Now the principle of 8. 14 is clear. If a 
suit or an application instead of being prosecut- 
ed in a Court with jurisdiction is prosecuted in 
another Court which has no jurisdiction, then 
the time taken up in tbe Court without jurisdic- 
tion is to be excluded from the period of limita- 
tion. But the important thing to note is this 
that the Court which has no jurisdiction could 
have granted the necessary relief to the party if 
it did have jurisdiction. Therefore the suit must 
be in respect of the same cause of action in tbe 
Court without jurisdiction as it was ultimately 
filed in the Court with jurisdiction and similarly 
the application must be for the same relief as 
ultimately prosecuted in the Court with jurisdic- 
tion. Now, can it be said in this case that the 
application of the decree-holder to adjudge 
the judgment-debtor insolvent was an appdea 
tion for the same relief as the application 
for execution now under consideration before 
us? It is to be noted that the Legislature has 
advisedly used the expression “the same relief” 
and not “similar relief”, and it is difficult to 
accept the contention of Mr. Coyajee that 
an application to adjudge the judgment-debtor 
insolvent asked for tbe same relief as the appli- 
cation to execute a decree against the judgment- 
debtor. To apply the test which we have 
suggested earlier the Court in which the insol- 
vency proceeding was pending could never have 
granted the relief which the decree-holder now 


seeks in his application for execution for tho 
very simple reason that the decree-holder never 
asked for that relief from that Court. Therefore 
the prosecution of the insolvency petition by the 
decree-holder in that Court, although that Court 
had no jurisdiction, cannot be, in our opinion, 
excluded under 8. 14, sub-s. (2), Limitation 
Act. The Madras High Court in Vaiththnga v. 
Narayanaswami, A. I. B. (30) 1943 Mad. 467 : 
(213 I. c. 27), took the view that in essence a 
decree-holder who asks the Court to get his 
judgment-debtor adjudicated insolvent is asking 
for the same relief as the decree-holder who 
applies for execution of his decree against his 
judgment-debtor. King J. who decided this 
oa^e was of the opinion that the insolvency 
proceedings were prosecuted in the hope and 
with the purpose that at some time a divi- 
dend would be paid to the decree-holder from 
the insolvent’s estate, and it was, therefore, an 
application whose ultimate purpose was to receive 
money. With great respect to the learned Judge, 
wo are nob concerned with the object or the 
ultimate purpose of the application for insol- 
vency made by the decree-holder. What we are 
concerned to find out is whether the require- 
ments of tbe section are satisfied, and as we have 
already pointed out, the statute requires that both 
the applications must contain the same relief. 
Even on the facts of the case before King J. tha 
same decision could have been arrived at with- 
out invoking 8. 14, Limitation Act, because 
there on the decree-holder’s application to the 
District Court for the adjudication of the judg- 
ment-debtor the District Court transferred the 
application to the Subordinate Judge who ad- 
judicated the judgment-debtor as an insolvent 
and after nearly five years the District Court 
recalled the petition to its own file on the ground 
that the Subordinate Judge had no jurisdiction 
and annulled the order of adjudication. It seeme 
to us that there is a specific provision in the 
Provincial Insolvency Act, s. 78, sub-s. (2), which 
in terms excludes from the period of limitation 
the period between the date when the order of 
adjudication was made and the date when 
the order of adjudication was annulled, and 
further the order of adjudication would result 
in the stay of execution proceedings. In this 
case as there was no order of adjudication the 
decree-holder was in no way precluded from 
applying for execution of his decree against his 

judgment debtor, 

[8] A Pull Bench of the Lahore High Court 
has taken a contrary view in J ai Kishan Singh 
V. Peoples Panic of Northern India, I. D. R. 
(1944) 26 Lah. 461: (a.i.R. (31) 1944 Lah. 136) and 
they have held that the period spent by a credi- 
tor in prosecuting a petition for his debtor s 
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adjudication as an insolvent cannot be excluded 
under 8 14, Limitation Act, in computing the 
limitation prescribed for an execution applica- 
tion. It is true that in that case, with great 
respect to the learned Judges, it was sufiBcient 
to dispose of the case on the fact that the insol- 
vency petition had been dismissed on merits and 
not for want of jurisdiction and therefore in any 
view of the case s. 14 would have no application. 
But the learned Judges have considered the ques- 
tion as to whether the relief sought in the insol- 
vency petition is the same as in the application 
for execution. They considered the judgment of 
King J. to which we have just referred and they 
found themselves unable to agree with the rea- 
sons which appealed to that learned Jud,?e. The 
learned Judges point out at p. 465 of the judg- 
ment how different in their very nature are the 
proceedings in the insolvency Court and the pro- 
ceedings in execution. With respect to King J, 
we are inclined to take the same view as was 
taken by the Full Bench of the Lahore High 
Court on the true interpretation of the expres- 
sion *'tho same relief** as used in S, l4,aub-3. (2), 
Limitation Act. 

[9] A somewhat similar point arose for con- 
sideration before a Bench of this Court consist- 
ing of Beaman and Heaton JJ. in Laxmiram 
v, Bhala Shankar 16 Bom. L. R. 612 : (a. i. r. 
(l) 1914 Bom. 247) In that case the Court on the 
petiiion of the judgment- debtor adjudged him 
insolvent and the application for execution of 
the decree holder which was then pending was 
struck off. The decree. holder appealed to the Dis. 
tricb Court against the order of adjudication and 
the District Court annulled the order of adjudica- 
tion. Thereupon the decree-holder again applied 
for execution. The Court held that the appeal 
by the decree holder against the insolvency 
order was an application to take a step-in- 
aid of execution within the meaning of Art. 182, 
Limitation Act. Beaman J. delivering the judg- 
ment of the Court frankly confessed that he 
found some diflQculty in holding that the appeal 
by the decree-holder could be considered as an 
^plication to take some etep-in-aid of execution. 
With very great respect to the learned Judges, 
they seemed to have overlooked the fact that, 
as in the Madras case time could have been ex- 
cluded under s. 78. sub s. ( 2 ), Provincial Insol- 
vency Act. Further, in this case, it was the 
judgment-creditor who appealed against the 
order of adjudication as he wanted to proceed 
with bis application for execution, whereas in 
our case it la the judgmentcreditor himself who 
applied to get the judgment debtor adjudicated 
insolvent. It cannot, therefore, be contended 
either that the decree-holder's application for 
adjudication tiled on 10 th August 1937 was a 


step-in-aid of execution or that under s, 14 , 
Limitation Act, he was prosecuting an applica- 
tion for the same relief in a Court without 
jurisdiction. 

[ 10 ] The other contention put forward by the 
decree-holder in order to save limitation is that 
one Tendulkar obtained a decree in the Small 
Cause Court at Poona against the decree holder 
and for execution of that decree he filed a dark- 
hast (No. 642 of 1940) On 3rd April 1940. In that 
darkhast he prayed for attachment of the decree, 
holder 3 decree against the judgment-debtor. Ifc 
seems that an order for attaobrnent was made 
but it does not appear clearly from the record 
when that order was made. But on 5th February 
1941, the darkhast was disposed of and Tendul- 
kar was ordered to file a fresh execution appii. 
cation in respect of the decree attached and the 
attachment of the decree was ordered to con- 
tinue, and on 4th February 1944. Tendulkar made 
an application for the execution of the decree of 
the decree-holder against tbs' judgment debtor. 
Now it is perfectly true that under o. 2i, k. 53 , 
sub-cl. (3), the bolder of the decree sought to 
be executed becomes a representative of the 
holder of the attached decree and entitled to 
execute such attached decree in any manner 
lawful for the holder thereof. The scheme of 
O. 21, R. 53 is this. Where the property to 
be attached is a decree, then the decree is to 
be attached — (a) if the decrees were passed by 
the same Court, then by an order made by that 
Court, (b) if the decree sought to be attached 
was passed by another Court, then a notice has 
to be issued to such other Court requesting that 
Court to stay the execution of its decree, and 
when the Court makes an order under sub-ol. (a} 
or receives an application under sub-cl. (b), it 
has to proceed to execute the attached decree on 
the application of the creditor who has attached 
the decree. Therefore, sub-cl. { 2 ) of 0 . 21, 

R. 63, requires an application of the creditor of 
the attached decree before the attached decree 
can be executed, and after the creditor has made 
hia application for the purpose of execution, he 
becomes the representative of the holder of the 
attached decree. Mr, Coyajee contends that when 
Tendulkar attached the decree of the decree, 
holder in 1940, he took a step in execution as the 
representative of the decree-holder and therefore 
the decree holder can avail himself of that step 
in execution. But in our opinion that contention 
is fallacious because when Tendulkar applied in 
1940 for attachment of the decree-holder’s decree,! 
he was applying for execution of his own decree, I 
and not for execution of the decree holder's 
decree. That application he made only on 4 thj 
February 1944, and when he made that applica-| 
tion, it may be that he could be considered asj 
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the representative of the decree-holder and that 
Application could be availed of by the decree- 
Iholder, but that being only on 4fch February 1944, 
khat does not help the decree-holder to save the 
period of limitation under Art. 132. It any autho- 
rity was needed for the proposition that an 
attachment of a decree is not a step in execution 
as far as the holder of the attached decree is 
concerned, that is to be found in Aiiilkumar 
Ohosh V. H emantakumar Ohosh, CO Cal. 1357: 
(A. I, R. (21) 1934 cal. 234). Therefore, as far as 
Art. 182 is concerned, the position is that the last 
application for execution was made by the decree- 
holder on 24tb June 1940, which was struck off on 
9tb September 1940, and after that date the next 
application for execution or to take some step- 
in-aid of execution is on 4th February 1944, that 
being Tendulkar’s application to execute the 
decree against the judgment-debtor. When that 
application was made, execution was already 
barred under Art. 382 and, therefore, in our 
opinion the present darkhast which is filed on 4th 
October 1946, is equally barred under the same 
Article, We differ from the learned Judge who 
takes the view that limitation is saved under 
C. 14 by reason of the insolvency proceedings 
to which we have already referred. 

[ 11 ] The third contention urged by the jhdg- 
ment-debtor is that the Poona Court has no 


jurisdiction to entertain the darkhast filed by the 
decree-holder. Mr. Bhalerao contends that the 
decree has been transferred to the Sholapur 
Court and till its return the Poona Court has no 
.durisdiction to maintain the darkhast. Now as 
we have already said, the darkhast was filed after 
the Poona Court made an order recalling the 
decree on 3rd December 1945. If in fact the decree 
has not yet been retransferred to the Poona 
Court, it is not the fault of the decree-holder. 
Once an order has been made as it was made in 
this case, then it is merely a matter of proper 
compliance with it by administrative action and 
the delay in complying with it is a mere want of 
formality which cannot affect the jurisdiction of 
the Poona Court to entertain the application. In 
view of this, it is unnecessary to go into the 
interesting question whether by reason of the 
fact that the decree was transferred to the 
Sholapur Court the Poona Court was divested 
completely of its jurisdiction and whether al- 
though the Sholapur Court might be the proper 
Court for the purpose of application for execu- 
tion, the Poona Court ceases to be a Court with 
jurisdiction. As we have said, under the circum- 
stances of this case the necessary order having 
been made for re-transfer of the decree from the 
Sholapur Court to the Poona Court, the Poona 
Court had jurisdiction to entertain the darkhast 
and to make the order which it ultimately made. 


But in view of our conclusion that the darkhast 
is barred by limitation under Art. 182 , Limita- 
tion Act, the appeal must be allowed and the 
order of the learned Judge set aside and the dar- 
khast dismissed with costs throughout. 

D-R.H. Appeal allowed. 
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Rajadhyaksha and Chainani JJ. 

Hansahai Sayaji Payaguie — Complainant 
V. Ananda Ganuji Payagude — Accused, 

Criminal Ref. No. 188 of 1948, Decided on 3rd 
March 1949, made by Sessions Judge, Poona. 

Criminal P. C. (1898), S. 203 — Discharge of 
accused — Fresh complaint on same facts— Fresh 
prosecution should not be started in absence of 
exceptional circumstances— Criminal P, C. (1898), 
Ss. 253. 403. 

While there ia nothing in Uw against the entertain" 
ment of a second complaint on the same facts on which 
a person has already been discharged after considera- 
tion of all theovidence produced by the complainant, the 
Magistrate cannot be said to have sufficient ground for 
proceeding with the complaint within the meaning of 
S. 203, unless he is satished that some additional evi- 
dence ia forthcoming, of which the complainant 
was not previously aware or which it was not 
within his power to produce in the previous trial, 
or that there has been manifest error apparent on the 
face of the record or manifest miscarriage of justice. It 
cannot ba said to be in the interests of justice that a 
party who has obtained a decision from a Court alter a 
full consideration of his case should be given an oppor- 
tunity to seek from the same Court or another Court of 
co-ordinate jurisdiction a different decision on the same 
facts and on the same evidence. The proper remedy for 
the complainant, who is dissatisded with an order of 
discharge passed under S, 253 (1), is to move the 
superior Court to set it aside and order further enquiry 
in the case under S. 436, Criminal P. C. For, otherwise 
it would be open to a complainant to file a series of 
complaints on the same facta ^ new complaint being 
brought as soon as or shortly alter the accused baa Men 
discharged in the previous case, and thus continue 
indefinitely the harassment of the accused: Case law 
relied on. [PMSk 2] 

Annotation: (*46-Com,) Criminal P. C., S. 403, N. 13. 

M, B. Mankad — for Complainant. 

H. M. Choksi, Government Pleader— for the Crown. 

Chainani J The facta of this case briefly 

are that on 8th September 1946, the complainant 
Hansabai filed a criminal complaint against the 
accused under S3. 447 and 604, Penal Code, and 
s. 24, Cattle Trespass Act, before the First Class 
Magistrate, Haveli. This was dismissed ns she 
was absent on the date of the hearing. There- 
after she brought a fresh complaint in the same 
Court. After recording the evidence adduced by 
her, the Magistrate discharged the accused on 
6th March 1947. A fortnight later, on 18th March 
1947, the complainant filed a third complaint 
on the same facts against the accused. This was 
transferred to the Third Class Magistrate, Haveli. 
The Magistrate decided to inquire into the case 
again and issued summonses to the accused. 
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After the evidence, which the complainant pro- 
duced, had been taken, the accused applied to 
the Magistrate that no charge should be framed, 
as he had previously been discharged on the same 
evidence. The Magistrate did not accept this 
argument and on 15th November 1947, framed a 
charge against the accused and passed an order 
that the case should proceed. On 9th December 
1947, the accused made a revision application to 
the Sessions Judge, Poona, in which he requested 
that the order passed by the Magistrate on 16th 
November 1947, should be set aside. The Sessions 
Judge has made a reference to this Court, re- 
commending that the proceedings pending before 
the Magistrate should be quashed. 

[2] It is now well-settled that the discharge 
of an accused person does not operate as a bar 
to the institution of fresh criminal proceedings 
against him for the same offence, and that it is 
competent for a Magistrate to entertain another 
complaint on the same facts and to enquire again 
into the case against the accused. (See In re 
Mahadeo Laxman, 27 Bom. L. R. 352: (A. i. r. 
(12) 1925 Bom, 258: 26 Cr. L. J. 99l), Emperor v. 
Amanat Kadar, 31 Bom. L. R. 146; (A. I. R. (i6) 
1929 Bom. 134 : 30 Cr. L. J. 594) and Alimahomed 
V. Kasturchand, 41 Bom. L. R. 90: (A. I. R. (26) 
1939 Bom. 89: 40 cr, L. J. 340). The Third Class 
Magistrate, Haveli, was, therefore, competent to 
entertain the third complaint brought by the com- 
plainant against the accused. Section 203, Cri. 
minal P. 0., provides that the Magistrate before 
whom a complaint is made may dismiss the com- 
plaint, if after considering the statement of the 
complainant and the result of the investigation or 
inquiry under s. 202. if any, there is, in his judg- 
ment, no sufficient ground for proceeding. In com- 
ing to a decision whether there is sufficient ground 
for proceeding with the complaint the Magistrate 
must take into consideration previous proceed - 
jings, if any. Where an accused person has been 
'discharged after consideration of all the evidence 
jproduced by the complainant, and a fresh pro- 

^secution is instituted thereafter on the same facts, 
;the Magistrate cannot be said to have sufficient 
pound for proceeding with the complaint unless 
,he is satisfied that some additional evidence is 
forthcoming, of which the complainant was not 
iprevioualy aware or which it was not within his 
power to produce in the previous trial, or that 
ibere has been manifest error apparent on the 
face of the record or manifest miscarriage of 
justice. It cannot be said to be in the interests of 
justice that a party who has obtained a decision 
rom a Court after a full consideration of his 
cpe should be given an opportunity to seek from 
the same Court or another Court of co-ordinate 
hunsdiction a different decision on the same facta 
and on the same evidence. The proper remedy 
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for the complainant, who is dissatisfied with an 
order of discharge passed under S. 253 (l), is to 
move the superior Court to set it aside and order 
further enquiry in the case under s. 43G, Crimi- 
nal P. C, For, otherwise it would be open to a 
complainant to file a series of complaints on the 
same facts, a new complaint being brought as 
soon as or shortly after the accused has been dia- 
charged in the previous case, and thus continue 
indefinitely the harassment of the accused. 

[3] As long ago as 1887, it was held by this 
Court in Queen-Empress v. Bapuda, Rat. Un. 
Or. 0. 350, that while there is nothing to prevent 
a Magistrate, after he has once discharged an 
accused under S. 253, from inquiring again into 
the case against him, as the discharge not operat- 
ing as an acquittal leaves the matter at large 
for all purposes of judicial inquiry, the Magis- 
trate is bound to exercise due discretion and to 
take that discharge into account and avoid 
oppressive proceedings. In Beg. v. Devama and 
Somshekhar, l Bom, 64 at p. G6, it was observed 
that while a Magistrate has discretion to enter- 
tain a fresh complaint against a person who had 
been discharged by another Magistrate, he should 
not normally exercise such discretion unless it 
should appear to him that justice requires him to 
adopt that course. In In re Mahadeo Laxman^ 

27 Bom. L. R. 352; (a. I. R. (12) 1925 Bom. 253: 26 
Cr. tj J, 991), it has been held that the com- 
plainant is bound to disclose to the Magistrate 
before whom he makes a fresh complaint that 
his previous complaint was dismissed. In Queen- 
Empress v. Dolegobind Dass, 28 Cal. 211 : (5 
c. w. N. 169). Maclean C. J. at p. 217 expres- 
sed the view that no Magistrate ought to rehear 
a case previously dealt with by another Magis- 
trate of co-ordinate jurisdiction upon the same 
evidence only, unless he is plainly satisfied that 
there has been some manifest error or manifest 
miscarriage of justice. In Dwarka Nath Mondul 
v Beni Madhab Banerji, 28 Cal. 652 at p. 65 f: 
(5 C. w. N. 457 F.B.), Prinsep J. has stated that 
while according to the decisions of the Calcutta 
High Court a fresh complaint could be brought 
against a person who had been discharged, that 
Court had “thought it proper to restrict the 
exercise of this power to cases in which fresh 
evidence was forthcoming/’ Similar view has 
been taken by the Madras High Court in In re 
Koyassan Kutty, A. I. R. ( 5 ) 1918 Mad. 494 : (is 
Cr. D. J. 329). In his judgment in that case 
Sadashiy Aiyar J. observed that while there is 
nothing in law against the entertainment of a 
second complaint on the same facts on which a 
person baa already been discharged, inasmuch 
as a discharge is not equivalent to an acquittal, 
a person who has been charged once and dis- 
charged ought not to be harassed again on the 
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eatne charge, unless very strong grounds are 
shown, e.g. new facts are discovered, which were 
not within the knowledge of prosecution when 
the first charge was brought. 

[ 4 ] In Biso Bam v. Emperor, A. I. R. (9) 
1922 pat. 372 • (23 cr. L. j. 236). the Patna High 
Court has held that an order of discharge should 
not bo set aside and prosecution started afresh, 
unless there are new materials before the Magis- 
trate which were not before him previously. 
The Allahabad High Court is of the same opinion. 
In Ramanand v- Sheri, 56 all. 426 : (A. I. R. 

(21) 1934 ALL. 87 : 35 Cr. L. J. 1062), Iqbal 
Ahmad J. has observed (p. 426): 

“It is clear, therefore, that an Order of discharge 
cannot be a bar to the trial of the person discharged for 
the same oGence of which he was discharged, but it Is 
al?o erjually clear that it would bo highly inconvenient 
to allow successive trials of complaints, based on the 
same allegations, by different Magistrates and different 
Courts, after a previous complaint on the same facts by 
the same ooinpUinant and against the same accused 
has been dismissed by a -Magistrate of competent 
jurisdiction, “ 

[6] The Sind Judicial Commiseioner’s Court 
and the Lahore High Court have taken the 
same view. In Parsram Bhagwandas v. Em- 

peror, 30 or. L. J. 444: (116 I. o. 309 (Sind)) and 
Emperor v. Alias, A. I, R. (16) 1929 Bind 242 : 
(31 Or. L. J. 697), the Sind Judicial Oommis- 
sioner'a Court held that it ia a well- recognised 
and salutary principle of law that a fresh com- 
plaint in respect of the eame offence should not 
be entertained when it is based on same facts 
and same evidence as were available at the pre- 
vious trial. In Mohammad Din v. Mahtab 
Di7i, 33 or. L. J. 493 : (137 I. o. 620 (Lab.)) and 
Allah Ditta v. Karam Bakhsh, 12 Lab. 9 : 
(A, I. R. (17) 19S0 Lah. 879: 31 Or, L. J. II 8 O) the 
Lahore High Court has held that a second com- 
plaint should be entertained only in exceptional 
circumstances, for example where the previous 
order was passed on incomplete record or was 
manifestly perverse or foolish. In Allah Ditta 
V. Karam Bakhsh, (12 Lab. 9 A, I, R. (17) 1930 
Lah. 879 : 31 Or. L. J. II 80 ), it was urged that in 
the second case brought against the accused, the 
complainant was a different person. Referring 
to this argument, Bhide J. at p. 12 stated : 

“But when it is admitted that the facts are identical 
and there are no good grounds for reconsideration of 
the case, the mere fact that the complainant is not the 
same person would, in my opinion, make no difference. 
If this were not so, it would be easy enough for a com- 
plainant to harass an accused person with complaints 
on the same facts by his friends and relations as often 
as he likes. It is, In my opinion, nothing short of an 
abuse of the process of the Court to entertain a fresh 
complaint in such circumstances/* 

[6] The same view has been taken by the 
Rangoon High Court in Ma The Kin v. Mga 
E Tha, 1 U, B. R, 19, U Shwe v. Ma Sein 
Bwin, A. I. R. (12) 1925 Rang. 114 : (26 Cr. L. J. 


284) and Dhana Reddy v. Emperor, 31 cr, L. j. 
824 : (A. I. R (17) 1930 Rang. 156). In U Shw& 

V. Ma Sein Bwin, (a, i. r. ( 12 ) 1925 Rang. 114 : 
26 Cr. L. J. 284), Brown J., observed (p. 114 ). 

"It may, therefore, be taken as settled law in this 
Province that the Magistrate was competent to take 
cognizance of the present case; but it does not necessa- 
rily follow from the mere fact that he is competent to 
take oogniziDce that he should have done so. If an 
accused person, after enquiry and after an order of 
discharge has been passed, is liable to further prosecu- 
tion on the same evidence, as a matter of oouree, it ia 
quite clear that the way is open to grave injustice and 
oppression, And although the Magistrate in the present 
case was competent to take cognizance of a farther 
complaint, it seems to me clear to have been his duty 
to have considered whether the circumstances were 
such as to justify him in doing so, or whether he should 
not have dismissed the complaint under the provisions 
of 8. 203, Criminal P. 0. 

As pointed out in Ma The Kin's case, (1 U. B. R. 

19). 

"It is the duty of a Magistrate, therefore, who receives 
a complaint in a case where there has been a previous 
order of dismissal or discharge, not to issue process, 
unless he is plainly satisfied that there has been some 
manifest error or manifest miscarriage of justice, or 
unless new facts are adduced which the complainant 
had not knowledge of or could not with reasonable 
diligence have brought forward in the previous pro- 
ceedings.* ** 

With respect, we agree with these observations 
of Brown J. 

[ 7 ] In this case, as I have mentioned, before the 
present prosecution was commenced, two com- 
plaints bad been filed on the same facts and for 
the same offences. The first of these was dis- 
miesed on account of the absence of the com- 
plainant, and in the second one the accused was 
discharged after the complainant had adduced 
all her evidence and after the Magistrate had 
considered this evidence in order to determine 
whether it established prima facie the guilt of 
the accused. The complainant has admitted in 
her deposition that she has no additional evidence 
to lead beyond that which was already produced 
by her in the previous case before the First 
Class Magistrate, Haveli. If she was dissatisfied 
with the order of discharge in that case, she should 
have applied to the Sessions Court for revision 
of that order under S. 436, Criminal P. C. Instead 
of following that course, she took the unusual 
step of filing a fresh complaint within 16 days 
after the order of discharge had been passed. 
This conduct on her part amounts to taking 
undue advantage of the process of the Court. 
This should not have been permitted by the 
learned Magistrate. In our opinion, the Magis- 
trate exercised his discretion wrongly in issuing 
process and in deciding to inquire into the case 
again, after the present complaint had been 
brought. He should have ascertained from the 
complainant whether she was in a position to 
place any new materials before the Court and 
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should have dismissed the complaint when he 
found that no additional evidence was forth- 
coming. 

[8] We, therefore, accept the reference made 
by the Sessions Judge and direct that the pro- 
ceedings pending before the Third Class Magis- 
trate, Haveli, against the accused should be 
quashed. 

[9] We find from the record that there has 
been considerable delay in dealing with the revi- 
sion application made by the accused to the 
Sessions Court. We hope such delays will be 
avoided in future. 

v.B.B. Reference accepted, 

A. I. R (36) 1949 Bombay 387 [C. N. 101.] 

Chagla C. J. and Gajendragadkak J. 

Emperor v. Abdul Majid Abdul Aziz. 

CrimiDal Appeal No. 637 of 1943. Decided on 25th 
January 1949, against order of Presidency Magistrate. 
20th Court, Mazagaon. 

Bombay Public Security Measures Act (Vl [61 
of 1947), S. 2 (1) (b) and (6) — Accused charged with 
contravention of order under S. 2 (1) (b)— Validity 
of order challenged— Merely tendering of order by 
prosecution is not sufficient — Prosecution must 
call in evidence of Police Commissioner— He must 
state that he was satisfied that accused was acting 
in prejudicial manner _ In cross-examination ac- 
cused can challenge order on ground that it was 
made arbitrarily, capriciously or mala fide. 

It is not sufiScient for the prosecution in a case where 
It IS charging an accused person with contravention of 
an order made under the Act and where the validity of 
the order is challenged by the accused merely to tender 
the order. It would be incumbent on the prosecution to 
call In evidence the authority that made the order, 
whether he is the Commissioner of Police or any othe^ 
poUce officer authorised to make such an order. The 
Commissioner in tendering the order will have 
to state that materials were placed before him, that he 
applied his mind to those materials and that on a 

of those materials he was satisfied 
that the accused was acting in a prejudicial manner 

and having been satisfied he made the order which he 

was producing. If the evidence of the Commissioner of 

challenged by the accused, then 

satisfied that the order was properly made and the con- 
dition precedent laid down by the Lecialatura waq 
complied with. Bat it would be open to thTaocusedyrn 
oroBB-examination of the Commissioner of Police to 

Lhif ground that it was made 

or mala fide, and the Commia- 

be onlf J /“ cross-examination. It would also 

the^orderhe had 

were foreign materials and factors which 

the Act or in 

his m?nd to Z • fl®' permitted 

ms mind to influenced by oonsideratioL which 

were outside the soope of the statute. If such a sugges- 
tion IB made and some reasonable grounds are addu^ced 
in support of it, it may be that in order to satisfy thn, 
^urt that be had not taken anything into eonsidera- 

it would be necessary for the Police Commissioner to 


Bombay 887 


State the general grounds on which he based his con- 
clusion that the accused was acting in a prejudicial 
manner. It is perfectly true that It is not incumbent 
upon the detaining authority to disclose the materials 
to the Court or to state the sources of information on 
which be came to a particular conclusion. But there 
18 no legislative bar against the Police Commissioner 
stating the grounds which led him to be satisfied that 
the accused was acting in a prejudicial manner, and it 
may in a particular case become necessary for the Com- 
missioner of Police under cross-examination to dis- 
close to the Court generally what were the grounds 
which led him to be satisfied and to make a particular 
order. It would be necessary to disclose these grounds 
in order to satisfy the Court that his mind was uninflu- 
enced by any foreign or extraneous matter • A f k 
(25) 1938 Bom. 338 (F B.). Foil, [Para 6] 

C.K, Daphtary, Advocate-General and EM. Choksi 
Government Pleader~ior the Crown. 

K, Joseph, V. H, Kamat and B. AI, Kalagate 

r*u n r m • . — Accused. 

OnsglSi C. J. — This is an appGal against an 
order of the Presidency Magistrate, 20th Court, 
acquitting the accused who was charged under 
S.2 (6), Bombay Public Security Measures Act 

(Bom. VI [6] of 1947). 

[ 2 ] This appeal raises rather an important 

question of principle. An order was made against 

the accused on Q4th June 1947, by the Com mis- 

sioner of Police under 8. 2 (l) (b) of Bombay 

Act VI [6] of 1947. The accused complied with 

the order and left the jurisdiction of the City of 

Bombay. But he came back to Bombay in 

November and thereby contravened the order. 

He was arrested on 22nd November 1947 , and 

be was prosecuted under sub-s. (6) of s, ’2 for 

contravening the order made by the Commia- 

Bioner of Police. The learned Magistrate took 

the view that the prosecution had failed to estab- 

liah the conditions laid down by the Legislature 

for the making of a valid order under 9 . 2(i)(b), 

and, therefore, the accused was entitled to an 

acquittal. The Advocate-General has contended 

before us that the judgment of the learned 

Magistrate is wrong and that the prosecution, 

had eatablished all that wag incumbent upon it, 

to establish by merely tendering the order passed 

by the Commissioner of Police and it was the. 

duty of the Court to accept the order ex facie as 

valid, and, if it was satisfied that the accused had 

contravened the terms of the order, to proceed 

to convict the accused and pass the proper sen 
tence. 

[ 3 ] Now, turning to the Act, it is perfectly 
true that before an order under sub-cl, (b) can 
be made, the Provincial Government or an 
officer to whom the power has been delegated 
under the Act has to be satisfied that any person 
was acting, is acting or is likely to act in a 
manner prejudicial to the public safety, the 
rnaintenance of public order or the tranquillity 
of the Province or any part thereof. The making 
of a valid order is made conditional by tbe 
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Legislature upon the satisfaction of the Provin- 
cial Government. It is a condition precedent to 
the making of the order, and, therefore, before 
the Court can convict an accused person for 
contravening an order under S. 6 evidence has 
got to be led in order to establish that the Pro- 
vincial Government was satisfied in the manner 
indicated in sub-s. (l) of s. 2. Section 6 speaks 
of contravening an order made under this sec- 
tion, It is only a valid order made under the 
section, the contravention of which constitutes 
an offence. It is not any order made under the 
section which requires obedience on the part of 
the person to whom the order is addressed. It 
must be an order which satisfies the condition 
laid down in sub-e. (l) of s. 2, and as we have 
pointed out the condition which the Legislature 
requires and which it has imposed upon the exe- 
cutive authority is that it should be satisfied in 
a particular manner. Now, the Advocate-Gene- 
ral has argued that as scon as an order made 
by the Commissioner of Police is tendered and 
the Older on the face of it says that the Com- 
missioner of Police was satisfied as required by 
sub- 3 , (i), nothing further is to be proved by the 
prosecution, and the condition laid down under 
sub-8 (l) has been satisfied. In our opinion that 
is not the correct position in law. Section 6, inas- 
much as it provides for a conviction at the hands 
of a Court, presupposes a judicial determination 
by the Court. Although the order to be made is 
an executive order, the determination that it is 
a valid order is a judicial determination, and for 
the purpose of a judicial determination all the 
principles underlying the Evidence Act and all 
principles underlying criminal jurisprudence 
must be complied with. And the most funda- 
snental of these principles is that the burden of 
proving the guilt of the accused is upon the pro- 
secution and the prosecution must establish by 
evidence all the ingredients which go to consti- 
tute an offence, and when an accused person is 
charged with the contravention of an order, and 
ho pleads not guiUy by challenging the validity 
of the order, one of the most important ingee- 
dients to be proved is that the Provincial 
Government has been satisfied on materials 
placed before it that the accused is acting in a 
manner which is prejudicial to the public safety, 
the maintenance of public order or the tran- 
quillity of the Province or any part thereof, and 
that ingredient, in our opinion, cannot be said 
to have been proved merely by the prosecution 
flourishing in Court an order made by the Police 
Commissioner. The Advocate-General has given 
the instance of proceedings under S. 491 where 
a detained person under the Public Security 
Measures Act comes to Court complaining of his 
detention and challenging the order of detention. 


The position in proceedings under s. 491 and the 
position that obtains when a person is charged 
in a Court of law for the commission of an 
offence are by no means identical and no analogy 
can be drawn between the two. In the case of 
habeas corpus proceedings, the petitioner comes 
to Court on a petition and he has got to make 
out, and he has got to state, that the order under 
which he is detained is a bad order on any of 
the grounds on which it is open to him to attack 
or assail the order. On that if the Court is satisfi- 
ed that a prima facie case is made out, it calls 
upon the detaining authority to justify the order 
and to meet the challenge made to it by the 
petitioner. In the case of a criminal trial it is 
the prosecution that initiates the proceedings. 
It is the prosecution that has got to prove the 
guilt of the accused, and not merely make out 
a prima facie case. The accused is under no 
obligation to open his mouth, and the Court can 
only convict the accused if it is satisfied that the 
prosecution has established that an offence was 
committed by the accused. Therefore, it would 
not be proper for us to accept the suggestion of 
the Advocate-General and to lay down that as 
in habeas corpus proceedings the Court must in 
every case be satisfied by the mere production 
of the order by treating it as ex facie valid 
unless it is challenged on some ground by the 
accused. To accept this contention would tend to 
undermine the basic principles of a criminal 
trial and virtually to throw the burden upon the 
accused, which burden should and must always 

lie upon the prosecution. 

[4] The learned Presidency Magistrate in 
coming to the conclusion that he did, relied upon 
a decision of a Full Bench of this Court report- 
ed in Emperor v. Yarmahomed Ahmedkhant 40 
BOm. L. R. 483:(A. I. R. (26) 1938 Bom. 338 P. B.), 
We must say that the view taken by the learned 
Magistrate of the case before him was not wholly 
unjustified in view of some of the observa- 
tions made by Sir John Beaumont C. J,, in 
delivering the judgment of the Full Bench in 
that case. What the learned Magistrate over- 
looked, with respect to him, was a rather 
important distinction between the order which 
the Full Bench was considering in that case and 
the order which came up for consideration before 
him. The Full Bench was considering an order 
under s. 27, City of Bombay Police Act and that 
section gave a power to the Police Commis- 
sioner to extern certain persons, and that sec- 
tion also enabled the Police Commissioner to act 
if it appeared to him that a person or persons 
were acting in a manner which was causing or 
calculated to cause danger or alarm or reason- 
able suspicion as to the nature of the acti^ty ot 
of this particular person or persons. The learn- 
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ed Magistrate seems to have been carried away 
by the fact that whereas in the Public Security 
Measures Act it was left to the satisfastion of the 
Provincial Government whether the person to 
be externed was acting in a particular manner, 
similarly undo»* S. 27, City of Bombay Police 
Act it was left also to the satisfaction of the 
Commissioner whether a person or a body of 
persons were acting in a particular manner be- 
cause in substance there is no difference in the 
language used in S. 2, Bombay Public Security 
Measures Act, viz. if the Provincial Government 
is satisfied, and the language used in S. 27, viz. 
it shall appear to the Commissioner of Police. 
But, and that is the fundamental difference, in 
the case of S. 27, City of Bombay Police Act an 
objective fact had to be established before the 
Commissioner of Police could exercise the power 
given to him under s. 27 and that objective fact 
was that the person to be externed had to belong 
to a gang or body of persons in the City of 
Bombay. Once that objective fact was established, 
then it was undoubtedly left to the satisfaction of 
the Commissioner of Police whether he was causing 
or calculated to cause danger or alarm etc. Butin 
the case of the Bombay Public Security Measures 
Act there is no objective fact which has to be deter- 
mined by the Provincial Government or the 
Commissioner of Police before he is to be satisfied 
as to the nature of the activity of the person he 
wants to extern. Bearing in mind this important 
difference between S. 2 (i), Bombay Public 
Security Measures Act and 8. 27, City of Bombay 
Police Act we might now consider certain obser- 
vations made by the learned Chief Justice in that 
case. 


[6l The learned Chief Justice at p. 491 con- 
cedes that the very foundation for an order under 
S. 27, City of Bombay Police Act was the move- 
ments or encampment of any gang or body of 
persona. In other words, unless Ihe objective 
fact with regard to a gang or body of persona 
was established the Police Commissioner bad no 
jurisdiction whatever to act under that section. 
Then at p. 493 the learned Chief Justice lays 
down two important principles : 


opinion, it is a well established princii 
that where an Act of Parliament confers upon i 
auUiority power to make an order in certain conditior 
and It J8 sought to impose a penalty for breach of i 
or erniade by the authority, it is incumbent upon tl 
Uourt hearing the charge to consider whether t 
Ztl f “ade and to be satisfied on 

points . first, that the authority has acted reasonat 

and not capriciously or oppressively ; and, second! 

that the conditions imposed by the statute have bei 
observed.” 


With very great respect we entirely agree with 
these observations and wo will indicate presently 
how these observations have got to be applied 


to a cage which falls under the Bombay Publio 
Security Measures Act. Then at p. 493 the learned 
Chief Justice says : 


‘*It is quite true that it is for the Commissioner to be 
satisfied, and not for the Court. All that the Court can 
do is to see that there was material before the Com- 
missioner on which he could properly be satisfied ” 


Now, with very great respect to the learned 
Chief Justice, if the satisfaction is of the Com- 
missioner or of the Provincial Government, then it 
is difficult to understand how tha Court can 
judge whether the Commissioner or the Provin- 
cial Government is properly satisfied or not, I£ 
you import the idea of being properly satis- 
fied, you are immediately substituting your own 
judgment for that of the Provincial Government 
or the Police Commissioner, unless the learned 
Chief Justice used the expression ‘‘properly’* to 
mean that in coming to the conclusion the Com- 
missioner of Police had not been influenced by 
any considerations which was foreign to the 
purpose or scope of the Act within which he was 
acting. And we might also point out that this 
observation would be, with respect, perfectly 
appropriate to the particular facts which the 
learned Chief Justice was considering in that case, 
because, as we have pointed out, if the Police 
Commissioner had to prove before a Court of law 
that the objective fact required by S 27 existed, 
then certainly the Court would have the right to 
consider whether the materials on which the 
Commissioner of Police came to that conclusion 
were proper materials or not. But in the case be- 
fore us there is no question of the determination 
of any objective fact and therefore there is no 
question of the Court considering the propriety 
or the adequacy of the materials before the de- 
taining authority on which the decision of the 
detaining authority was based. 

[6] In our opinion therefore it is not sufficient 
for the prosecution in a case where they are 
charging an accused person with contravention 
of an order made under the Publio Security 
Measures Act and where the validity of the order 
is challenged by the accused merely to tender 
the order. In the case before the learned Presi- 
dency Magistrate, a police officer was called and 
all that he could say was that he knew that an 
order had been made by the Police Commis- 
eioner. He did not know anything more about 
it. It would be incumbent on the prosecution to 
call in evidence the authority that made the 
order, whether he is the Commissioner of Police, 
or any other police officer authorised to make 
such an order. The Police Commissioner in ten- 
dering the order will have to state that mate- 
rials were placed before him, that he applied his 
mind to those materials and that on a careful 
consideration of those materials he was satisfied 
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tbafc the accused was acting in a prejudicial 
manner, and having been satisfied he made the 
order which he was producing. If the evidence 
of the Commiseioner of Police is not effectively 
challenged by the accused, then on this evidence 
it would be open to the Court to be satisfied 
that the order was properly made and the con- 
dition precedent laid down by the Legislature 
was complied with. But it would be open to the 
accused, in cross examination of the Commis- 
sioner of Police, to challenge the order on the 
ground that it was made arbitrarily, capriciously 
or mala fide^ and the Commissioner of Police 
would have to repel that charge if such a charge 
was made in cross-examination. It would also 
be open to counsel for the accused to suggest to 
the Commissioner of Police that in making the 
order he had taken into consideration materials 
and factors which were foreign or extraneous to 
the scope and ambit of the Public Security 
Measures Act, or, in other words, that he had 
permitted his mind to be influenced by conside- 
rations which were outside the scope of the sta- 
tute. If such a suggestion is made and some 
jreasonable grounds are adduced in support of 
it, it may be that in order to satisfy the Court 
that he had not taken anything into considera- 
tion which was outside the scope and ambit of 
the Act, it would be necessary for the Police 
Commissioner to state the general nature of the 
grounds on which he based his conclusion that 
the accused was acting in a prejudicial manner. 
It is perfectly true that it is not incumbent upon 
the detaining authority to disclose the materials 
to the Court or to state the sources of informa- 
tion on which he came to a particular conclu- 
sion, But there is no legislative bar against the 
Police Commissioner stating the grounds which 
led him to be satisfied that the accused was 
acting in a prejudicial manner, and as we have 
said before it may in a particular case become 
necessary for the Commissioner of Police under 
cross-examination to disclose to the Court gene- 
rally what were the grounds which led him to 
be satisfied and to make a particular order. It 
would be necessary to disclose these grounds in 
order to satisfy the Court that his mind was un- 
influenced by any foreign or extraneous matter. 

C7j Turning now to the appeal before us, 
though the accused sought to challenge the order 
on several grounds, the Police Commissioner 
never entered the witness-box, nor was any 
other evidence called to satisfy the Court that 
there were materials before the Police Commis- 
sioner which he considered before he was satis- 
fied that the accused was acting in a prejudicial 
manner and before he made order of externment. 
Therefore, without agreeing with the learned 
Megietrate in all the views that he has expressed 


in his judgment, we must uphold bis decision on 
the narrow and specific ground that as the 
detaining authority did not step into the winesa- 
box in order to establish the validity of the 
order and to refute the objections of the accused 
against its validity by satisfying the Court that 
the condition precedent was complied with, the 
prosecution has failed to prove the offence with 
which the accused was charged. 

[8] The result therefore is that the appeal 
must fail. It is accordingly dismissed. 

V.R.B. Appeal dismissed. 

A. L R. (36) 1949 Bombay 390 [C. N. 102.] 
Chagla C. J, and Gajendragadkar J, 

V ishwanath Mahadev Adhikari — Applicant 
v. Krishnaji Bamchandra Bodas — Opponent. 

Civil Revn. Appln. No. 639 of 1948, Decided on 20th 
June 1949, from decieion of Civil Judge (Senior Divi- 
sion), Ratnagiri, in Civil Appeal No. 25 of 1947. 

Bombay Agricultural Debtors’ Relief Act (XXVIII 
[28] of 1947), S, 56, Proviso 2 — Proviso is retros- 
pective— Pending appeal must be decided in accor- 
dance with new Act. 

The language used in the second proviso to S. 56 is 
fairly clear and explicit and makes this proviso retros- 
pective in its efTect. What the Legislature says is that 
the appeals shall be continued and disposed of as if they 
were appeals under this Act, which clearly means that 
all the provisions of this Act shall apply to the appeals 
which are pending. The appeal Court is asked to treat 
the appeals as if the new Act was in force and not the 
old Act, and in disposing of those appeals the appeal 
Court has to consider the substantive law as well as the 
procedural law brought into force by Act XXVIII [28] 
of 1947. Therefore, the appeal Court set up by Act 
XXVIII [28] of 1947, must dispose of the appeals pend- 
ing before it in accordance with the provisions of law 
laid down in the new Act, and not according to the 
provisions of law as contained in Bombay Act XXVIlI 
[28] of 1939. [Para 3] 

O. jB. Madbhavi — for Applicant. 

M. O. Chilale—ioT Opponent. 

Chagla C. J. — A very short point arises for 
determination in these civil revision applica- 
tions. Certain applications were filed for adjust- 
ment of debts under the Bombay Agricultural 
Debtors’ Relief Act (Bombay xxv III [28] of 1939), 
and from the decisions of these applications ap- 
peals were preferred as contemplated by that 
Act. While the appeals were pending. Act XXVlli 
[28] of 1939 was repealed and Act xxvill [28] of 
1947 was enacted, and the question that we have 
to consider and decide is whether the appeals 
should be disposed of according to the provisions 
of law contained in Act XXVIII [28] of 1947 or 
according to the provisions of law as contained 
in Act XXVIII [28] of 1939. 

[2] Now, the material provision which helps 
us to decide this question as contained in AOt 
XXVIII [28] of 1947 is S. 66 and in that section 
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there are three provisos to which a reference 
might be made. Proviso 1 is: 

Provided that all proceedings pending before any 
such Board shall be continued before the Court as if an 
application under S. 4 of this Act had been made to 
the Court/* 

Proviso 2 is : 

“Provided further that all appeals pending before any 
Court under the repealed Act shall be continued and 
disposed of as if they were appeals under this Act,” 

And proviso 3 is: 

“Provided also that all appeals against decisions, 
orders or awards of any Board established under the 
repealed Act which but for this Act would have lain 
shall when presented be deemed to be appeals from the 
decisions, orders, or awards passed by a Court under 
this Act and shall be disposed of accordingly.” 

[3] Now it cannot be disputed, and Mr. 
Chitale for the opponent has not disputed, that 
proviso 1 gives retrospective effect to the provi- 
sions of Act xxviir [28] of 1947 as far as 
pending applications are concerned. Therefore, 
although an application was filed when the old 
Act was in force, by virtue of the passing of the 
new Act the provisions of tbe new Act would 
apply to the application pending under S, 4. It 
is also difficult to dispute that with regard to 
proviso 3, in cases where appeals have not been 
preferred, the proviso lays down that appeals 
shall be presented as if they were appeals from 
the decisions, orders or awards passed by a 
Court under this Act and shall be disposed of 
accordingly, and therefore this proviso also gives 
retrospective effect to the provisions of this Act 
with regard to those appeals which have not yet 
been preferred because the appeals are to be 
deemed to have been from decisions passed by a 
Court under the new Act and therefore a Court 
under the now Act would necessarily apply the 
new law as enacted by Act XXVIII [28] of 1947. 
But, says Mr. Chitale, that as far as proviso 2 
is concerned, appeals which were pending should 
ba disposed of according to the old law and not 
according to tbe new law, and Mr. Chitale’s 
contention is that the Legislature has not chosen 
to give retrospective effect to this particular 
provision with regard to pending appeals, Mr. 
Chitale says that proviso 2 only deals with the 
procedural aspect of appeals and not with regard 
to the substantive law that has got to be applied 
to appeals which were pending when the new 
Act was passed. Therefore, according to Mr. 
Chitale if the Boards from which the appeals are 
preferred decide the applications correctly ac- 
cording to the law then obtaining, the appeal 
Court under the new Act could not interfere 
with those decisions if those decisions were not 
in conformity with the new law which came into 
force by Act xxviii [28] of 1947. Now. if Mr. 
Chitale’s contention was correct, it is difficult to 
understand why proviso 2 was enacted at all, 
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because it is a well established canon of all pro- 
cedural legislation that it applies to all pending 
proceedings at the date when it comes into force. 
Therefore, even if this proviso did not find a 
place in the statute, pending appeals would bo 
governed by the procedure laid down by the new 
Act at the date when the appeals came to ba 
beard by the Court of appeal, and therefore we 
cannot accept Mr. Chitale's contention that the 
only intention of tbe Legislature in enacting this 
proviso was to lay down that procedurally the 
Court of appeal shall dispose of the appeal ac- 
cording to tbe procedure laid down by Act 
XXviIl [28] of 1947. Further, in our opinion, the, 
language used in proviso 2 is fairly clear and 
explicit and makes this proviso retrospective in 
its effect. What the Legislature says is that the' 
appeals shall be continued and disposed of as if 
they were appeals under this Act, which clearly 
means that ail the provisions of this Act shall' 
apply to the appeals which are pending. The ap- 
peal Court is asked to treat the appeals as if the; 
new Act was in force and not the old Act, and; 
in disposing of those appeals tbe appeal Court 
has to consider tbe substantive law as well as thel 
procedural law brought into force by Act XXVIII 
[28] of 1947. Therefore, in our opinion, the ap- 
peal Court set up by Act xxvui [28] of 1947 
must dispose of the appeals pending before it in 
accordance with the provisions of law laid down 
in the new Act. The learned Judge below took* 
the contrary view. 

[4] We would, therefore, set aside the order 
of the lower Court and send these appeals back 
to the District Court with instructions that they 
should be disposed of in accordance with the 
law contained in Act xxviiI [28] of 1947. No 
order as to costs here. Costs before the District 
Court costs in the appeal. 

v.B.B. Order set aside. 


A. I. R. (36) 1949 Bo 


•• 


bay 391 [C. iV. 103.] 


Weston and Chainani JJ. 

Harisingji Ghandrasingji — Plaintiff — 
Appellantv. Ajitsingji Ghandrasingji — Defen- 
dant — Respondent. 


First Appeal No. 145of 1945, Decided on 14th January 
1949, from decision of Civil Judge, Senior Division. 
Broach, in Special Jurisdiction Suit No. 2 of 1943. 

(a) Hindulaw — Maintenance — Illegitimate son 

Parties belonging to regenerate class — Mainten- 
ance is awarded in lieu of right of inheritance 

Impartible property — No right of inheritance even 
to legitimate son — Illegitimate son cannot claim 
maintenance as of right except on basis of custom 
— Hindu law —Impartible estate —Maintenance. 


Amongst the regenerate classes an illegitimate son is 
not a coparcener or a co-owner of the joint family 
estate. Ho is entitled to maintenance only, but this is 
awarded to him in lieu of inheritance and in recogni- 
tion of hia status as a son. If the property, though Ifc 
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may be ancestral or joint family property, is impartible, 
even a legitimate son cannot, during the lifetime of his 
father, claim any interest or rights in it, apart from the 
right to maintenanoG given to him by oustom, which 
has been judicially recognised. He is not a cosharer 
with his father and the income from the estate is the 
absolute property of his father. He cannot ask for parti- 
tion or separate possession of a share of the estate. If 
he is the eldest son, he possesses the right to succeed to 
the estate by survivorship. This right can also be 
defeated by the father by alienating the property. The 
other legitimate sons do not enjoy even this right, 
unless the eldest eon dies without male issue. They are 
not entitled to any share in the estate or its income. 
An illegitimate son is not in and cannot be given any 
higher position. He is awarded maintenance by reason 
of his being disqualified from receiving a sba^e in the 
inheritance, which he would have been entitled to get 
if be had be?n legitimate. In lieu of exclusion from 
inheritance, he is entitled to receive maintenance as 
long as ho lives and not only until he attains majority. 
It has been contended that this right continues 
even when the estate is impartible, as it is not incon- 
sistent with impartibility. But the right is founded on 
the consideration that an illegitimate son is deprived 
of the right to inheritance enjoyed by a legitimate son. 
In impartible property all legitimate sons are not 
entitled to inheritance. Consequently, the basis of the 
claim of an illegitimate son to maintenance goes. But 
just as impartibility is the creature of custom, so custom 
may confer upon an illegitimate eon a right to main- 
tenance, as it has conferred upon a legitimate son. In 
the absence of such custom, he is not entitled to main- 
tenance as of right: Ca5c law dxsc7issed, [Para 15] 

(b) Hindu law — Impartible estate— Maintenance 
— Holder of estate has full powers of dealing with it 
— No person whom holder is not personally bound 
to maintain can claim maintenance from estate 
except on basis of custom. 

It is now settled that in the absence of a custom 
restricting his power of alienation, the holder of an 
impartible estate has full power to deal with and enjoy 
it as if it were bis separate property. He may transfer 
or alienate it by gift, will or othorwiso, even though it 
may be ancestral property. The income from the pro- 
perty belongs exclusively to him. No person, who is not 
one of those whom the holder is personally bound to 
maintain, can therefore claim maintenance from the 
estate as of right; for such a right would be inconsistent 
with the right of the holder to alienate. Custom may, 
however, restrict the holder^s power of alienation by 
making it subject to the right of certain members of (he 
family to receive maintenance from the estate. An 
illegitimate son cannot therefore claim maintenance 
from an impartible estate unless the right to it fs given 

to him, by custom : A.I.R. flO) 1923 P. C. 69, R^f, 

[Para 16] 

J, Thalior and N. C. Shah — for Appellant.- 

S. M. Shah with V, T, Qambhirvalla, K, V, Patel 
and T. R. Desai — for Respondent. 

Chainani J. — The appellants in these two 
appeals are illegitimate sons of Sardar Chandra- 
singhji Himatsinghji, who was the Thakore of 
Matar estate, which is a talukdari estate in 
Amod taluka in Broach District. He was a 
Rajput by caste. The respondent is the eldest 
legitimate eon of Sardar Chandrasingbji, and 
succeeded to the estate on the latter’s death on 
loth July 1939. By custom the estate is imparti- 
ble, and succession to it is governed by the rule 


of primogeniture. In 1943 the two appellants filed 
two separate suits claiming maintenance from 
the respondent. They stated in their plaints that 
their mother was in the continuous and exclusive 
keeping of Chandrasingbji, that there was a cus- 
tom prevalent in Gujarat and in the Broach 
District according to which the junior members 
of the family and illegitimate sons were entitled 
to maintenance, and that they had, therefore, a 
right to recover maintenance from the estate, 
both according to custom and also according to 
law. The defendant disputed these statements. 
The trial Judge found that the mother of the 
appellants- plaintiffs was in the continuous and 
exclusive keeping of Chandrasingbji, and that 
apart from the talukdari estate, Chandrasingbji 
had left no separate property of his own. Ha 
also held that the appellants had not proved the 
custom as regards the right of illegitimate sons 
to claim maintenance from the estate. These 
findings have not been disputed in appeal. The 
trial Judge also came to the conclusion that as 
the estate was impartible, and as no custom 
giving a right to illegitimate eons to receive- 
maintenance from it had been proved, the plain- 
tiffs were not entitled to any relief. He, therefore, 
dismissed their suits. The plaintiffs have appealed. 

[ 2 ] The position of an illegitimate son rests 

upon two texts, as pointed out at p. 646 in 

Mayne’s treatise on Hindu Law and Usage, 1938 

Edition. According to Manu, _ * 

“A eon begotten by a man of the eervile class on hia 
female slave, or on the female slave of hia male slave, 
may take a share of the heritage, if permitted (by the 
other sons )" 

Yajnavalkya has enlarged the rule as follows; 

“Even a eon begotten by a Sudra on a female elave 
(dasiputra) may take a share by the father’s choice. 
But, if the father be dead, the brethren should make 
him partaker of the moiety of a share ; and one who 
has no brothers may inherit the whole property in 
default of daughter’s sons.’* 

This is cited as the first verse in Mitakshara, 
c. I, S. 12. In explanation of these texts, Vijna- 
nesvara says in the second verse, 

“The son, begotten by a Sudra on a female slave, 
obtains a share by the father's choice, or at bis pleasure. 
But, after (the demise of] the father, if there be sons of 
a wedded wife, let these brothers allow the son of the 
female slave to participate for hall a share : that Is let 
them give him half (as much as is the amount of one 
brother’s) allotment. However, should there be no sons 
of a wedded wife, tho son of the female slave takes the 
whole estate, provided there be no daughters of a wife, 
nor sons of daughters. But, if there be such, the son of 
a female slave participates for half a share only,” 

The third veree in S. 12 of the Mitakshara is as 
follows • 

“From the mention of a Sudra in this place (it fol- 
lows that) the son begotten by a man of a regenerate 
tribe on a female slave does not obtain a share even by 
the father’s choice. But, if be be docile, he receives a 
simple maintenance.*’ 
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The laet verse is obviously based on the conclu- 
sion drawn by the learned author from the 
position assigned to an illegitimate son of a 
Budra by the texts. Mitra Misra in the Vira- 
mitrodaya (c. ii, pt. ii, S. 23, Sbastri’s trans- 
lation, Ed. Calcutta 1879, p. 130) has interpreted 
the texts thus : 

“From the use of the term ‘a person of the servile 
Claes* in Yajuavalkya’s text, it appears that one begotten 
by a twice boro person on a female slave cannot, not- 
withstanding the desires of the father, get a share or a 
half-share after his death; the taking of his entire pro- 
perty is out of the question : but he is entitled only to 
maintenance, provided he be not disobedient.’* 

[3] The texts refer in terms only to dasiputra 

or the son of a female slave. But this restriction 

is now obsolete with regard to the right of 

maintenance given to an illegitimate son. In 

Muttusawmy Jagavera Yeitappa Naicker v. 

VencaieswaraYettaya, 12 M, I. A. 203: (2 Beng. 

L. R. p. 0 . 15), the Privy Council allowed main- 

tenance to a son who was the result of a casual 

intercourse, while in Rahi v. Goviiid Valad 

Tejdf 1 Bom. 97, the Bombay High Court, and 

in Viraramuthi Udayan v. Singaravelu, 

1 Mad. 306. Kuppa v. Singaravelu, 8 Mad. 325 

and Subramania Mudaly v. Vein, 34 Mad. 68; 

(6 I. c. 919), the Madras High Court allowed it 

in the case of an adulterous intercourse. In 

Muttusawmy Jagavera Yettappa Naicker v. 

VencataswaraYettaya, (12 M. i. a 203 ), at p. 220 

the Privy Council has observed : 

“It appears, however, to their Lordshipg, that if it 
be established that the reepoDdcnt was the natural son 

of this Hindoo father, and recognised by him as such. 

It 18 not essential to bis title to maintenance that be 

Bhould be shown to have been born in the house of big 

father, or of a concubine possessing a peculiar status 
therein. * 

In Roshan Singh v. Bahoant Singhs 27 I. a. 
61 : (22 ALL. 191 P. C.), their Lordehips, after 
referring to the third verse of 8. 12 of the Mifcak- 
shara, which deals with the rights of an illegi. 

timate sin of a father belonging to the higher 
castes, stated (p. 66) : 

“There is no reason to think that this eHect of illeei- 
timacy differed according to the particular mode of it.” 

[4] A Hindu father is under a personal obli- 
gation to maintain his minor sons, irrespective 
of whether he has property or not. This is based 
on^the following precept of Manu ; 

Aged parents, virtuous wife and an infant child 
must be maintained even by doing hundred misdeeds.” 

There is, however, no such obligation in regard to 
adult sons. It has, therefore, been held that a 
father is not bound to maintain an adult son 
out of the property which belongs exclusively to 
him: see Premchand Peparah v. Hulashchand 
Peparah, 4 Beng. L. R. (App.) 23 : (12 \v. R. 
494), Nilmoney Singh Deo v. Baneshur, 4 cal. 
91; Bhoopati Nath Chakrabarti v. Basanta Ku. 
maree Debee, 63 cal. 1098 at p. im ; (a. i. r 


(23) 1936 Cal. 656) ; Ammakannu v. Appu, 11 

Mad 91 and Suhbayya Thevar v. Marudappa 

Pandian, I. L. R. (1937) Mad. 42 : (a. I. R. (23) 

1936 Mad. 828). As regards illegitimate sons, 

\enkatramana Rao J., in Muniappa Mudaliar 

V. Ktippuswami Mudaliar, A. I. R. (29) 1942 

Mad. 419 ( 2 ) : (202 I. 0 . 121), stated (p. 420) ; 

‘Tt is a well settled principle of Hindu law that 
where the father is not possessed of any joint family 
property, he is under no personal obligation to main- 
tain his legitimate son and the latter has no claim 
over the separate property of bis father : vide Arnma- 
V. Appii^ 11 Mad 91. An illegitimate son can- 
not claim higher rights than the legitimate son and 
the same principle ought to apply to him,” 

This decision w^as followed in Krishna Rao v. 
Venkaiaramarao, A. i. R. (31) 1944 Mad. 362 : 
(1944-1 M. L. J. 219), in which it was held that 
an adult'illegifcimate son was entitled to mainten- 
ance both before and after his father's death, if 

the father was in possession of any joint family 
property. 

[5] It had been held in various cases decided 
by the Madras High Court that the texts cited 
above refer to the estate of a separated house 
holder, that is, to the separate property of father 
(gee Ranoji v. Kandoji, 8 Mad. 557: Parvathi 
v. Thirumalai, 10 Mad. 334; Raraalivga Mup^ 
pan v. Pavadai Goundayi, 25 Mad. 519 ; (ii 
M. L. J, 399) and Gopalasami Chetti v. Aruna^ 
clielam Chetti, (27 Mad. 32).) After referring to 
these cases, Sir Dinshah Mulla in his judgment 
in Vellaiyappa Chetty v. Natarajan, 58 I. a. 

402 at p. 407 : (A. I. R. (l8) 1931 P. C. 294) has 
Stated that verses l and 2, inc. i, s. 12 of the 
Mitaksbara, which relate to a Sudra son make 
no mention of maintenance where the father bas 
left no property to which the son can succeed, 
and that cases in which the maintenance is clai- 
Toed out of joint family property must, therefore, 
be considered outside the text. Following these 
decisions Broomheld J. in lliralal Laxviandas 

V. Meghraj Bhickcliand, I L.R. (1938) Bom. 779 
at p. 789 : (A.i R. (25) 1938 Bom. 483), baa stated 
that it is now settled law that the texts apply 
only in the case of separate property of the 
father. Nevertheless maintenance to illegitimate 
sons out of joint family property in the hands 
of the surviving members of the joint family has 
been awarded in several cases ; see Hargobind 
Kuari v. Dharam Singly 6 ALL, 329 : (1884 
A. w. N. 100) ; Ananthaya v. Vislimt, 17 Mad. 

160 ; Gopalasami Chetti v. Arunachelam, Chetti, 

27 Mad. 32 ; Subramania Mudaly v. Valu, 34 
Mad. 68, Vellaiyappa Chetty v. Natarajan, 50 
Mad. 340: (A.I.R, (14) 1927 Mad. 386); Vellaiyap. 
pa Chetty v. Natarajan, 58 i. a. 402 : (A. i. r. 
(l8) 1931 p. c. 294), and lliralal Laxmandas 
V. Meghraj Bhickekand : (i. l. R. (1938) Bom, 

779 : A. I. R. (25) 1938 Bom. 433). Maintenance 
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out of joint family property has been awarded Cowell in his Tagore Law Lectures 1870, Vol. I 


on the recognised principle of Hindu law that 

where a person is excluded from inheritance to 

property or from a share on partition of joint 

family property, he is entitled to maintenance 

out of that property (see Vellaiyappa Chetty v. 

Natarajan : (es i. A. 402), at p. 407). In Vellai* 

yappa Chetty w, Natarajan, 60 Mad, 340: (A.I.R. 

(14) 1927 Mad. 386), Krishnan J. has summed up 

the position thus (p. 346) : 

“ . , . . the authorities are quite clear that when the 
illegitimate son cannot ask for a share, bo is entitled to 
get maintenance from his putative father’s joint family 
state even in the bands of his coparceners.” 

The decision in this case was affirmed by the 
Privy Council in Vellaiyappa Chetty v, Nata- 
rajan, 58 I. A. 402: (a. I. R. (18) 1931 P. O. 294). 

[G] So far as Sudras are concerned, the law 
as settled by the Privy Council in Raja Jogen- 
dra Bhupati llurri Chundun M ahapatra v. 
Nttyanund Mansingh, 17 I. A. 128 (18 Cal. 167, 
P. o ); Kamulammat v. Visvanathaswami 
Naicker, 50 I. A. 32 : (A. I. R. (lO) 1923 P. o. 8), 
and Vellaiyappa Chetty v. Natarajan, 68 I. A. 
402 : (A. I. R. (l8) 1931 p. c. 294), is that an 
illegitimate son does not acquire at his birth any 
right to a share in the estate in the same way as 
a legitimate son would do, that during his 
father’s lifetime he can take a share only by 
father’s choice, that he cannot enforce a parti- 
tion, that on the father’s death he succeeds to the 
father’s estate as a coparcener with the legiti- 
mate son, that the share of inheritance given to 
him is not merely in lieu of maintenance, but in 
recognition of his status as a son, and that the 
share to which be is entitled is a half of that 
which he would have taken had he been legiti- 
mate, As regards illegitimate sons of Hindus 
belonging to the three higher classes, they are 
entitled to maintenance and not to any share of 
the inheritance : see Chuoturya Run Murdun 
Syn V, Purhulad Syn, 7 M. i. A. 18 : (4 w. R. 
182 P. O.) ; Raja Parichat v. Zalim Singh, 4 
I, A. 159 ; (3 cal. 214 P. C.) and Roshan Stngh 
V. Balwant Singh, 27 i. A. 61 : (22 all. 191 
p, o.). In Hargobind Kuari v. Dharam Singh, 
6 Alili. 329 : (1884 A. W. N. lOO), in accordance 
with the last sentence in the third verse in S. 12 
of the Mitakshara, it was held that an illegiti- 
mate son was entitled to maintenance so long as 
he was ‘docile’, that is ’not disobedient’ to the 
bead of the family. The following passage from 
the Viramitrodaya of Mitra Misra was cited at 
p. 335 : 

“Obedience to the head of the family, not the age of 
the illegitimate descendant, or hia capacity to earn hia 
own livelihood, is the test by which under Hindu law, 
the continuance of the right to receive maintenance 
must be decided. Till the illegitimate sons reach fall 
age, this teat cannot be applied ; but thereafter it can- 
not be ignored.” 


all p. 172 states : 

“But in the three superior castes, an illegitimate son 
has long ceased to possess a right to inherit. Nevertheless, 
he is not, as in English law, quasi nullius Jxlius, but 
bis status as a son in the family, and hia rights to 
maintenanoe, are secured to him.” 

In Ananthaya v. Vishnu, 17 Mad. 160, the 
Madras High Court held that the maintenanoe 
given to an illegitimate son amongst regenerate 
classes is in recognition of his status as a mem- 
ber of his father’s family and by reason of his 
exclusion from inheritance. As stated in the 
judgment in that case (p. I6i) : 

“An illegitimate son is one of that class of persons 
who, by reason of their exclusion from inheritance, 
are allowed maintenance by the Hindu law, and this 
is clear from the facts that among Sudras he shares in 
his father’s property together with the legitimate son 
. . . The Smrili of Yajnyavalkya awards maintenance 
to an illegitimate son not as a provision against starva- 
tion and vagrancy, but in recognition of his status as 
a member of his father’s family and by reason of his 
exclusion from inheritance among the regenerate 
classes. As in the case of females of the family or of 
disqualified heirs, an illegitimate son is entitled to 
maintenance as long as he lives 

As the maintenance awarded is the result of exclusion 
from inheritance, and as the Hindu theory is that 
family property constitutes assets from which charges 
in the nature of maintenance, etc., are to be met, the 
maintenance decreed to an illegitimate son may be 
secured on the family property ” 

This decision was followed in Subramania 
Mudaly v. Valu, 34 Mad. 68 : (5 I. O. 919), In 
Raoji Rupa v. Kunjalal Hiralal, 54 Bom. 455: 
(A, I. R. (17) 1930 P. O. 163) in which the right 
of illegitimate sons to maintenance was disputed, 
the Privy Council at p, 468 has observed : 

“They (the lower Courts) also held that as dasipu- 
tras the sons were entitled to maintenance during their 
lives out of Bolmukund’s estate, and their^ Lordships 
have no doubt on the authorities that this is correct. 

Ananthaya v. Vishnu ; (17 Mad 160) was referr- 
ed to and discused in V ellaiyappa Chetty v. 
Natarajan, 68 i. a. 402 : (a.i r. (18) 1931 P. O. 
294 ) in which, after reviewing the various decid- 
ed cases, Sir Dinshah Mulla stated at p. 410 : 

“That maintenanoe in the ease of twice born classes 
is in lieu of inheritance is apparent from the terms of 
verse 3 ” 

[7J The question was again considered in 
Hiralal Laxmandas v. Meghraj Bhtkchand, 
(l. L, R. (1938) Bom. 779 : A.I R. (26) 1938 Bom, 
433 ) in which it was held that where a father 
has left no separate property, an illegitimate 
son is entitled to maintenance from the joint 
family property in the hands of surviving mem- 
bers of the family. In that case it was contend- 
ed that the decision in Ananthaya v, Vishnu* 
(17 Mad. 160) was not good law. This decision 
was, therefore, considered and discussed at 
length in the judgments of both Macklin and 
Broomfield JJ.. who decided Hiralal Laxman- 
das V. Meghraj Rhikchand, (I* Ij- 
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Bom. 779 : A.I.R, (25) 1938 Bom. 433). la his 
judgment Macklin J., has stated at pp. 785-786 : 

^‘Moreover one of the main grounds of the decision 
in Vellaiyappa's case : 58 I A 402 : A. I. R. (18) 1931 
P. C. 294) was the status of the illegitimate eon of a 
Shudra as a member of his father’s family, and one 
of the principal reasons for bolding (as against some 
of the earlier authorities) that he was recognised as a 
rnember of his father’s family was that he was men- 
tioned in Chapter I of the Mitakshara (dealing with 
sons who are entitled to unobstructed inheritance) and 
immediately before Chapter II of the Mitakshara, 
which deals with persons entitled to an obstructed in- 
heritance. It is difficult not to apply the same reason- 
ing to the status of an illegitimate son in the regenerate 
classes. 


reasons for saying that the regenerate 
illegitimate son unlike the Shudra does not obtain an 
actual share even by the father’s choice, or the whole 
estate ^fter the father s death, the author does not say 
that this is because the regenerate stands upon a diffe- 
rent footing from the Shudra. What he does say is 
that the regenerate son is not mentioned along with 
the Shudra as a person entitled to the actual estate 
and therefore it must follow that he does not get the 
actual estate, and in fact all that he gets is main- 
tenance. I can see nothing in this that suggests any 
withholding from the regenerate illegitimate son of 
any recognition of bis status as a son and member of 
the family; on the contrary it seems to me that he is 

treated in that respect as being upon the same footing 
as the Shudra.” ^ 


Afe page 787, he stated : 

I think therefore that the decision in Ananthayc 
V. Fishnw : (17 Mad. 160) ought to be accepted as 
correct and should be followed in this case.” 

Broomfield J. took the same view, and in his 
judgment at pp. 792 to 793 stated ; 

“The illegitimate son of a Shudra gets his shan 
because ho is a member of the family and if he caonoi 
get a share because there is no separate estate, he geti 
maintenance in lieu of inheritance. But there is no- 
thing in the judgment as far as I can see which neces- 
sarily points to the conclusion that the illegitimate 

eon of a Shudra is the only one who can be regarded 
as a member of the family. The view that main- 
tenance in twioe-born olassce is in lieu of inheritance 
18 in fact accepted .... 

argument for the appellant is that the principle 
does not apply because an illegitimate eon in the re- 
generate classes cannot be said to be excluded from 
inheritance having never been In the category of possi- 
ble heirs. It 13 true that ns compared with the caee goi 

a son of a Shudra the principle has to be applied at 
an earlier stage. The latter according to the text gets 
a share of the inheritance i* there is any separate 

Slate. It there is none he may be said to be excluded 
irom inheritance and therefore is entitled to mainion- 

family estate. The illegitimate 

nri II \ classes is given maintenance 

originally by the text itself. But as that text has been 

mean that he gets maintenance in lieu 

fr iin Beams to connote exclusion 

from inheri ance of a member of the family who would 

'or the disqualification arising from 
the circumstanoes of hia birth, 1 oan see no convincing 
reason why ihe principle should not be applied in this 
case also. I think wo want stronger grounds than have 
been shown to exist at pres* nt before we differ from 
the law as u has b:^en Ja-d down by the High Court of 
Madras for more than forty ytars.'* 


[8] Ifc ia clear from the authorities cited 
above that amongst the twice- born classes an 
illegitimate eon ia awarded maintenance for 
life out of joint family property in lieu of in- 
heritance and in recognition of his status as a 
son and a member of his father’s family. The 
question for consideration now is to what extent 
or in what respecD this right of an illegitimate 
eon is affected owing to property being imparti- 
ble property, succession to which is regulated 
by primogeniture. There ia no direct authority 
on this point, and in the latest decision of the 
Privy Council reported in Bhima Deo v. Chak- 
rayani, A. I. R. (32) 1945 P. c. 102: (I. L. R. 
(1945) KAR. p. c. 266) the Privy Council has 
left the question open. Questions relating to 
impartible estates have been the subject of con- 
sideration by the Privy Council in various cases: 
ste llani Sartaj Kuari v. Rani Deoraj Kuari, 
15 I. A. 51: (10 ALL. 272 p. c.), Sri Raja Rao 
Venkata Surya M akipati Rama Krishna, 
Rao Bahadur v. Court of Wards and Venkat 
Kumari Mahipati Surya Rao, 26 i. a. 83 : (22 
Mad. 383 p. c.) Raja Yarlaggadda Mallik- 
arjuna Brasada N ayudu v. Raja Yarlagm 
gadda Durga Brasada Nay^idn, 27 I.a. 151 ; (24 
Mad. 147 P. c.), Rama Rao v. Raja of Pitta* 
pur, 45 J. A. 143: (A. I. R. (5) 1918 P. C. 81), 

Baijnath Prashad Singh v. Tej Bali Singh, 
48 I. A. 195: (A. I. R. (8) 4921 P. c. 62), Jagadam- 
ba Kumari v. Narain Singh, 50 I. a. i: (a. i. r. 
(10) 1923 p, c. 69), Protap Chandra Dea v. 
J agdish Chandra Deo, 64 i. A. 289 : (A. I. r. 
(14) 1927 P. C. 159), Shiba Prasad Singh v. 

Prayag Kumari Debi, 69 1 . A, 331; (a. I. r. 
(19) 1932 p. c. *216), Collector of Gorakhpur v. 
Ram Sundar Mai. 61 I. a. 286: (a. i. r. (21) 
1934 P. c. 157), Anant Bhikappa Patil v. 
Shankar Ramchandra Patil, 46 Bom. l. R. i; 
(A. I. R. (30) 1943 p. c. 196), Commissioner of 
Incomedax v. Dexoan Bahadur Dewan Krish- 
na Kishore, 68 L a. 155; (a. I. R. (28) 1941 P. O. 

120) and Raja Velugoti Sarvagana Kumara 
Krishna Yachendr a Bahadur Varu v. Raja 

Rajeswara Rao, 68 1. A. 181: (A. l. R. (29) 1942 
P. c. 3), Tbe position as settled by these cases 
appears to be as stated in the following para- 
graphs. 

[9J It has been held that property does not 
cease to be joint family property merely be- 
cause it is impartible : see Baijnath Prashad 

Singh v. Tej Bali Singh 48 I. A. 195: (A. I. r. 
(8) 1921 P. c. 62 ), Anant Bhikappa Patil v. 
Shankar Ramchandra Patil, (46 Bom. L. R.' 

1. A. I. R. (3o) 1943 p. c. 196) and Commis- 
sioner of Income-tax v. Dewan Bahadur 
Diwan Krishna Kishore, (68 i. A. 165: A. i. r. 
( 28 ) 1941 p. c. 120). The only characteristic of 
joint family property which it retains is that 
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the memoers of the family possess the right to 
take property by survivorship and the estate 
devolves 

“upon that person who in fact and in law being 
joint in respect of the estate is also the senior member 
in the senior line”; see Sh\ha Prasad Singh v. 
Prayag Kumari Debi, (59 I. A. 331: A. I. R. (19) 
1932 P. 0. 216.) 

In his judgment in this case at p. 345, Sir Din- 
shah Mulla has summarized the position in the 
following terms : 

“In the ca?e of ordinary joint family property the 
members of the family have: (1) the right of partition; 
(2) the right to restrain alienations by the head of the 
family except for necessity: (3) the light of maintenance; 
and (4) the right of survivorship. The first of these 
rights cannot exist in the case of an impartible estate, 
though ancestral, from the very nature of the estate. 
The second is incompatible with the custom of imparti- 
bility as laid down in Sarlaj Ktiari^s case: (15 I. A, 
61: 10 All 272 P. C.J and the first Pittapur Case; 
and so also the third, as held in the second Pittapur 
Case. To this extent the general law of the Mitak- 
shara has been superseded by custom, and the im- 
partible estate, though ancestral, is clothed with the 
incidents of self-acquired and separate property, Buttha 
right of survivorship is not inconsistent with the custom 
of impartibility. This right, therefore, still remains.” 

[lO] I() is also settled that the bolder for the 

time being of the impartible estate has complete 

right of disposition over the property and can 

transfer it absolutely, by gift, will or otherwise 

unless this right is restricted by custom or the 

nature of the tenure of the estate; see Rani 

S%rtaj Kuari v. Rani Deoraj Kuari, 15 I. A. 

51 : (10 ALL. 272 P. 0.), Sri Raja Rao Venkata 

Snrya Mahipati Rama Krishna Rao Bahadur 

v. Co^irt of Wards and- Venkata Kumari 

Mahipati Surya Rao^ 26 I. A. 183 : (22 Mad. 

383 P. 0.), Rama Rao v. Raja of Pittapur, 

45 I. A. 148 : (a. I. R. (5) 1918 P. C. 8i), and 

Protap Chandra Deo v. Jagadish Chandra 

Deo, 64 I. A. 289 : (A I. R. (14) 1927 P. 0. 169). 

The reasons for this view, as given in Sartaj 

Kuari's case : (16 l. A, 61), at p. 63, are: 

' *Tn Baboo Beer Pertab Sahee v. Maharajah Rajender 
Perlab SaJiee, 12 M. I. A. 1 : (9 W. R. 15 P. C.), .... 
their Lordships held that the foundation of the supposed 
restriction on the power of the father to make a will 
was the community of interest which the members of 
the family acquired by birth. ... 

The reason for the restraint upon alienation under 
the law of the Mitakshara is inconsistent with the 
custom of impartibility and succession according to 
primogeniture. The inability of the father to make an 
alienalion arises from the proprietary right of the sons. 
Among unseparated kinsmen, the consent of all is indis- 
pensably requisite because no one is fully empowered 
to make an alienation, since the estate is in common,” 

In Rama Rao v. Raja of Pittapur, (46 I, A. 
148 : A. I. R. U) 1918 p. C. 81), their Lordships 
stated at p. 153 ; 

“It (Sartaj KuarVs case, (15 I. A. 51 : 10 All, 272 
P, C.) settled that in an impartible Zamindari there is 
no* coparcenary, and consequently no person existed who 
as coparcener could object to alienation of the whole sub- 
ject by the de facto and de* jure holder.” 


In referring to Sartaj Kuari' s case : (16 I. A. 
51 : 10 ALL. 272 P. o.), Lord Dunedin in 
Baijnatk Prashad Singh v. Tej Bali Singhs 
48 I. A. 195 : (a. I. R. (8) 1921 P. c. 62), observed 

(p. 212): 

“No doubt it would have been possible to decide 
Sartaj Kuari*s case : (15 I. A. 61 : 10 All. 272 P. C)» 
differently if the theory had been accepted that imparti- 
bility, being a creature of custom, though incompatible 
with the right of partition, yet left the general law of 
the inalienability by the head of the family for other 
than necessary causes without the consent of the other 
members as it was. This is recognised by Sir. R. Couch 
when in delivering the judgment of the Board, he says: 
*The question of how far the general law of the Mitak- 
shara is superseded and whether the right of the son to 
control the father is beyond the custom, is one of some 
difficulty.* Even, however, if their Lordships thought 
the decision in Sartaj Kuari's case : (15 I, A. 61 : 
10 All. 272 P. C.), wrong — an opinion which they do 
not pronounce — the case has stood too long to be now 
touched.** 

The two cases Rani Sartaj Kuari v. Rani 
Deoraj Kuari ; (15 i. a. 51 : lo all. 272 p. c.), 
and Rao Venkata v. Court of Wards, (26 i. A. 
83 ; 22 Mad. 383 P. O ), were again reviewed by 
the Privy Council in Proiap Chandra Deo v. 
Jagadish Chandra Deo, (64 I. A. 289 : A. I. R. 
(14) 1927 P. C. 159), and at p. 297 their Lordships 
stated that: 

"no ground bad been established for a refusal on their 
part to follow the decisions in those two cases.** 

[11] It has also been held that the income of 
the impartible estate belongs absolutely to the 
holder of the estate for the time being and is not 
the income of the undivided family, and that the 
holder does not receive it as manager on behalf 
of himself and the members of the family: see 
J agadamba Kumari v. Narain Singh, 50 I, A. 

1 : ( A. I. R. (10) 1923 p. c. 59), and Commissioner 
of IncomeJax v. Dewan Bahadur Detuan 
Krishna Kishore 68 1. a. i66: (a. I. R. (28) 1941 
p. o. 120). In the words of Lord Buckmaster in 
J agadamba Kumar Vs case, (60 i. a. 1) at 

p. 7 : 

“The income when received is the absolute property 
of the owner of the impartible estate. It differs in no 
way from property that ho might have gained by his 
own effort or that bad come to him in circumstances 
entirely dissociated from the ownership of the raj. It is 
a strong assumption to make that the income of the 
property of this nature is so affected by the source from 
which it came that it still retains its original charac- 
ter.** 

The same view was taken in Commissioner 
of Income tax v, Dewan Bahadur Dewan 
Krishna Kishore : (68 I. A. 166 : A. I. R (28) 
1941 P. O. 120), in which their Lordships have 
stated (p, 179) : 

“It is not true in fact or in law to say that the in- 
come from the estate is received by the assessee as the 
income of a joint Hindu family receivable by the karta, 
nor is it received by him on behalf of himself and his 
sons; but on his own account as the holder ^by single 
heir succession of the impartible estate. The presently 
existing right* of the sons is to be paid a suitable main- 
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tenaDCe, or to have it provided for them in the ordi- 
nary oouree of Hindu family life. The Hindu law ia 
familiar not only with persons such as wives, unmarried 
daughters and minor children, for whose maintenance 
a Hindu has a personal liability whether he have any 
property or none, but also with cases in which the 
liability arises by reason of inheritance of property, and 
is a liability to provide maintenance out of such pro- 
perty. It applies to persons whom the late owner was 
bound to maintain. The facta that the son’s right to 
maintenance arises out of the father’s possession of im- 
partible estate, and Is a right to be maintained out of 
the estate, do not make it a right of unique or even 
exceptional character or involve the consequence at 
Hindu law that the income of the estate is not the 
father’s income. 

. . . It cannot, in their view, be held that the respective 
chances of each son to succeed by survivorship make 
them all co-owners of the income with their father, or 
make the holder of the estate a manager on behalf of 
himself and them, or on behalf of a Hindu family of 
which ho and they are some of the male members.” 


[12] The earlier deciaions of the Privy Council 
recognised the right of maintenance of the 
membera of the family, who, if the property was 
partible, would be entitled to claim maintenance 
out of it. In Raja Yarlagadda Mallikarjuna 
Prasada Nayudu v. Raja Yarlagadda Durga 
Prasada Nayudu (27 I. A. 151 : 24 Mad. 147 
P. C.) it wag held that the younger brothers of 
the Zamindar of an impartible estate retained 
such right and interest in respect of maintenance 
as belonged to junior members of a raj or other 
impartible estate descendible to a single heir. 
Prom the judgment in that case it appears that 
the right of younger brothers to maintenance 


was not seriously disputed, and that the main 
question raised before their Lordships was about 
the claim to arrears of maintenance. A different 
view was taken in Rama Raoy. Raja of Pitta- 

pur, 46 I. A. 148 : (A. I. R. (5) 1918 P. O. 8l) 

on the ground that the position had changed 
since the decision in Sartaj Kuari's case, 
16 I. A. 51 : (10 ALL. 272 p. c ). In that 
case the last holder (the Raja of Pittapur) 
devised the estate by will to the defendant. The 
plaintiff was the son of an adopted son of the 
last Raja and be claimed maintenance. He rested 
his case on what he alleged was the general law, 
namely, that by birth he had a right to main- 
^nance out of the property constituting the 
Raj, which followed the property into the hands 
of a third party. His claim was negatived. To 

quote from the judgment, which was delivered 
by Lord Dunedin (p. 153 ): 

Board (in Sartaj Kuari's 
\ C.) which binds 

longer tenable. It 

Bettled that in an impartible zamindari there is no co- 
parcenary .... 

It waa admitted on both sides of the Bar that in an 
ordinary joint family ruled by the Mitakahara law the 

junior members, down to three generations from the 

head of the family, have a coparcenary interest accru- 
ing by birth in the ancestral property; that this co- 


parcenary interest carries with it the inchoate right to 
raise an action of partition, and that until partition ia 
de facto accomplished these same persons have a right 
to maintenance. It seems clear that this right is an 
inherent quality of the right of coparcenary — that is, 
of common property. The individual enjoyment of the 
common property being ousted by the management of 
tho head of the family, they have a right till they 
exercise their right to divide, to be maintained out of 
the property which ia common to them, who are 
excluded from the management, and to the head of the 
family who is invested with tho management.” 

At p. 154 it is stated: 

“An impartible zamindari is the creature of custom, 
and it is of its essence that no coparcenary esist?. This 
being so, the basis of the claim is gone, inasmuch as it 
is founded on the consideration that the plaintiff is a 
person who, if the zamindari were not impartible, would 
be entitled as of right to maintenance.” 


It was also observed (p. 154): 

“This propo-ition, it must be noted, does not negative 
the^ doctrine that there are members of the family 
entitled to maintenance in the case of an impartible 
zamindari. Just as the impartibility is the creature of 
custom, 80 custom may and doss affirm a right to 
maintenance in certain members of the family?” 

It was pointed out that there are certain rela- 
tions such as the widow, the parents and an 
infant child, in regard to whom the holder of 
the estate has by reason of their relationship to 
him a personal obligation to maintain them and 
this obligation is independent of the fact of 
there being ancestral or joint family property. 
The Privy Council also held in the same case 
that the right of sons to maintenance from an 
impartible estate had been so often recognised 
that it was not necessary to prove the custom in 
each case, and that it was this which would ex- 
plain the reference to rights of maintenance in 
cases decided subsequent to the decision in Sar^ 
taj Kurils case, (15 I. A. 61: 10 all. 272 p. 0.) 
e. g. Yarlagadda Mallilcarjuna's case: (27 i, a. 
161: 24 Mad. 147 P. 0.). ^Vith regard to other rela- 
tions their Lordships stated (p. 155 ): 

“We can find no invariable or certain custom that 
any below tho first generation from the last raja can 
claim maintenance as of right.” 


was Ibioneu 


Singh v. Tej Bali Singh: (48 I. A. 195: A. i. r. 

(8) 1921 p. c. 62), and Lord Dunedin, who had 

also delivered the judgment in this case, in his 

judgment in the latter case at p. 211 stated as 
follows : 

“Turning next to Rama Rao v. Raja of Pittavur- 
(45 I. A. 148: A. I. R. (15) 1918 P. C. 81) it mus^t be 
always remembered that the claim for maiutainance as 
put forward was made, not against tho head of the 
family of which the claimant was a member, butarrainst 
the donee who on the claimant’s own allegation was a 
stranger to the family. It obviously could not, therefore, 
succeed unless it was of the nature of a real right. Now 
It could only be of the nature of a real right, no pro- 
ceedings haying taken place before the estate got into 
the hands of the donee, if the maker of the claim had 
before that event been a person who was in some way 
an actual co-owner of the estate, and any observations 
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which go to the question of maintenanoe apart from the 
question of real right may be treated as obiter dicta.” 

[13] Both these caaea were conaidered in 
Protap Chandra Deo v. Jagadish Chandra 
Deo, (64 I, A. 289: A. I. R. (14) 1927 P. O 169). In 
that case the family was joint and undivided and 
governed by the Mifcakshara School of Hindu law. 
The last holder of the estate, which was imparti- 
ble, bequeathed it by a will to the defendant. The 
plaintiff was a member of the undivided family 
and would have succeeded to the estate had it 
not been devised to the defendant. He claimed 
maintenance. But this was refused by the Privy 
Council on two grounds, firstly, that maintenance 
had already been provided for by grant of cer- 
tain villages, and secondly, because be had failed 
to establish a right to maintenanoe by custom 
or relationship to the holder of the estate, Reli- 
ance was placed in regard to the second ground 
on the decision in Rama Bao v. Raja of Pitta- 
pur, (45 1. A. 148: A.i. R, (6)1918 P. C. 83). These 
decisions were followed in Vtkrama Deo Maha- 
rajulum Garu v. Vtkrama Deo Garu, 24 
O. W. N. 226; (A. I. R. (6) 1919 P. O. 126), In that 
case maintenance was claimed by a brother’s 
son of the late Maharaja, In the trial Court both 
parties proceeded on the basis that according to 
the general Hindu law the plaintifip, being the son 
of a brother of the late Maharaja, was entitled to 
maintenance out of the estate. The defendant 
alleged a special custom which, according to him, 
deprived the plaintiff of his prima facie right, 
and as this was not proved, the plaintiff’s claim 
was decreed. In appeal the Privy Council re-afiSr- 
med the decision in Rama Rao v. Raja of 
Pittapur. (45 I. A. 148: A. I. R. (6) 1918 P. O. 81) 
that apart from custom and certain near relation, 
ships to the holder of an impartible estate, the 
junior members of the family have no right to 
maintenance out of it and framed an issue, 
whether according to custom the plaintiff was 
entitled to maintenance out of the income 
of the zamindari, and sent the case back for 
trial on this issue. The same view was taken in 
Shila Prasad Singh v. Prayag Kumari Debit 
(69 I. A. 331: A. I. R. (l9) 1932 P. O. 216); see 
the passage from the judgment in this case quo- 
ted above. In Collector of Gorakhpur v. 
Bam Sundar Mai, 61 I. A, 286 : (a.i. R, (21) 
1934 P. c. 167) at page 302, the Privy Council 
observed: 

*'One result is at length olearly shown to be that 
there is now no reason why the earlier judgments of 
the Board should not be followed, such as, for instance, 
the Challayalli case, which regarded their right to 
maintenance, however limited, out of an impartible 
estate as being based upon the joint ownership of the 
junior members of the family ** 

These observations led the Lahore High Court 
to hold in The Commissioner of Income-taXt 


Lahore v. Krishnan Kishore, I. D. R. (1939) 
Lah. 520 : (a. I. R. (27) 1940 Lah, 113 S. B.) that 
the members of a joint family have a right to 
maintenance which arises from their right in 
the property of the joint family, of which they 
are co-owners. The Madras High Court took a 
similar view in Commissioner of Income-tax v. 
Zamindar of Chemudu, 57 Mad, 1023: (a. I, R. 
(21) 1934 Mad. 608), These decisions were not 
approved by the Privy Council: see Commissioner 
of Income4ax v. Dewan Bahadur Dewan 
Krishna Kishore, 68 I. a. 155: (a. I. R. (28) 1941 
P. O. 120), In that case the previous decisions of 
the Privy Council were reviewed, and at p. 177 
their Lordships of the Privy Council slated that 
the law as declared in Batjnath Prashad Singh 
V. Tej Bali Singh ; (48 I. A. 195 : A. i. R. (8) 
1921 P, G. 62) and Shiba Prasad Singh v. Pra- 
yag Kumari Debi : (59 I. a. 331 : A. I. R. (19) 
1932 p. o. 216) had not been unsettled by Collec- 
tor of Gorakhpur v. Ram Sundar Mol : (61 

I. A, 286 : A. I. R. (21) 1934 P. O. 157). The 
view that apart from custom the other members 
of the family have no right to maintenance was 
reaffirmed, and at pages 176 and 177 it was 
observed : 

‘*SiogIe heir eucoession is inconaistent with any son 
baying the same right in respect of income as he would 
have had in the income of partible property, and the 
use of the word ^maintenaDoe' to desoribe the latter 
right cannot be allowed to confound the two. The right 
to maintenancd in the former case is a right of a diffe* 
rent character from that of a oo*sbarer to enjoy his 
share and live upon his own property by way of joint 
possession. To represent that custom takes away the 
right to maintenance from some members but leaves it 
to others does not explain the facts as to impartible 
estates. The son’s right of maintenanoe out of imparti- 
ble property cannot be accounted for as an original and 
separate right untouched when custom takes away hU 
right to joint possession. It is not something that is left 
after something else has been snbtraoted. It isa different 
right given sometimes to sons only and sometimes to 
others in consequence of the impartible character of the 
property; being sometimes a right of maintenance 
simply, and sometimes a right to a maintenance grant 
of lands. In their Lordships’ jadgment, it can only be 
ascribed to custom, as has repeatedly been held,’* 

In the same case at p. 177 their Lordships stated 
that they did not find it necessary to answer 
questions hitherto undecided with respect to 
maintenance. But in the subsequent case Baja 
Velugoti Sarvagna Kumara Krishna Yachen- 
dra Bahadur Varuv, Raja Rajeswara Baot 
(68 I. A. 181 : A. I. R. (29) 1942 P. O. 3). the obser- 
vations made in this case were relied upon for 
holding that in the absence of a custom to the 
contrary a junior male member of a Sadra 
family has under the Hindu law no right to be 
paid maintenance out of the joint family impar- 
tible property. A case involving the right of 
maintenance of an illegitimate soUi whose father 
belonged to a higher caste, was considered by 
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the Privy Council in Bhima Deo v. Chakra- 
pani Deo, a. i. r. (32) 1946 p. o. 102 : (l. L. R. 
(1945) Kar, p. 0. 266). The case was decided on 
another point, and the question whether an ille- 
gitimate son of the last holder is entitled to 
maintenance from the impartible estate was left 
open. 

[14] Relying on the above decisions of the 
Privy Council, the effect of which has been sum- 
marized by me above, it has been contended on 
behalf of the defendant that the ordinary right 
of maintenance enjoyed by members of a joint 
family and illegitimate sons ceases to exist when 
the property is impartible, that such property is 
property of a different character with incidents 
of its own, that “it is not that something that 
is left after something else has been subtracted/*, 
that no person can claim maintenance from such 
property, which is the creature of custom, unless 
this right is given to him by custom and that 
the plaintiffs are not entitled to maintenance, as 
they have not proved any custom which gives 
them this right and as they are not so related to 
the defendant as to impose on him a personal 
obligation to maintain them. On the other hand 
reliance is placed by the appellants-plaintiffs on 
the following observations made by the Privy 
Council in 'Neelkisto Deb Burmono v. Beerchun- 
der Thakoor, 12 M. i. a. 523 at p. 642 : (3 Beng. 
L. R. p. o. 13 P, c ) and cited with approval in 
BatjuatJi Prashad Sitigh v, Tej Bali Singh 

48 I. a. 195 .at p. 212 : (A. I. R. (s) 1921 P. C. 

62) and Shiha Prasad Singh v. Prayag 
Kumari Deli, (69 i. a. 331) at p. 346 : 

“Where a custom is proved to exist, it supersedes the 

general law which, however, still regulates all beyond 
the custom/* j 

It haa been urged on the plaintiffa’ behalf that 
the baaia of the deciaiona of the Privy Council 
in the oaaes in which they have rejected claima 
for maintenance ia that in impartible property 
there la no coparcenary, that consequently the 
junior members of the family, who otherwise as 
co-ownera and by reason of joint possession and 
community of interest would be entitled to 
receive maintenance so long as there is no 
partition, lose their right of maintenance, that 
in the case of regenerate classes an illegitimate 
son IS not a coparcener or co-owner, that his 
only right in the ancestral property ia a right to 
receive maintenance from it, that this right has 
not been taken away by the cuetom which made 
the property impartible, and that he consequent- 
ly continues to possess this right, which has been 
given to him by Hindu law. 

[15] I do not think that the argument advan- 
ced on behalf of the plaintiffs can be accepted 
It 10 true that amongst the regenerate olasBes, 


to which the parties in this case belong, an 
illegitimate son is not a coparcener or a co- 
owner of the joint family estate, lie is entitled 
to maintenance only, but this is awarded to him 
in lieu of inheritance and in recognition of his 
status as a son. If the property, though it may 
be ancestral or joint family property, is imparti- 
ble, even a legitimate son cannot, during the 
lifetime of Lis father, claim any interest or 
rights in it, apart from the I'ight to maintenance 
giveu to him by custom, which has been judi- 
cially recognised. He is not a co. sharer with bis 
father and the income from the estate is the 
absolute property of his father. He cannot ask 
for partition or separate possession of a share 
of the estate. If he is the eldest son, he posses- 
ses the right to succeed to the estate by survi- 
vorship. This right can also be defeated by the 
father by alienating the property. The other 
legitimate sons do not enjoy even this right, un- 
less the eldest son dies without male issue. They 
are not entitled to any share in the estate or its 
income. An illegitimate son is cot in and can- 
not be given any higher position. He is awarded 
maintenance by reason of his being disquali- 
fied from receiving a share in the inheritance, 
which he would have been entitled to get if he 
had been legitimate. In lieu of exclusion from 
inheritance, he is entitled to receive maintenance 
as long as he lives and not only until be attains 
majority. It has been contended that this right 
continues even when the estate is impartible, as 
it is not inconsistent with impartibility. But the 
right is founded on the consideration that an 
illegitimate son is deprived of the right to inheri- 
tance enjoyed by a legitimate son. In impartible 
property all legitimate sons are not entitled to 
inheritance. Consequently, the basis of the claim 
of an illegitimate son to maintenance goes. But 
just as impartibility is the creature of custom, 
so custom may, as observed by the Privy Coun.' 
cil, confer upon an illegitimate son a right to 
maintenance, as it has conferred upon a legiti- 
mate son. In the absence of such custom, he is 
not entitled to maintenance as of right. 

[16] The matter can be looked at from ano- 
ther point of view. It is now settled that in the 
absence of a custom restricting his power of 
alienation, the holder of an impartible estate 
has full power to deal with and enjoy it as if it 
were his separate property. He may transfer or' 
alienate it by gift, will or otherwise, even though 
It may be ancestral property. The income from 
the property belongs exclusively to him. In the 
words of Lord Buckmaster in Jagadamba 
Kumari v. Narain Singh, 60 I. a, l at p 7 • 

(a. I. R. (10) 1923 P. C. 69). 

“It difiers in no way from property that he might 
have gained by his own effort, or that bad come to him 
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in oiroumstances entirely dissociated from the owner- 
ship of the raj.” 

|No person, who is not one of those whom the 
holder is personally bound to maintain, can 
therefore claim maintenance from the estate as 
of right ; for such a right would be inconsistent 
with the right of the holder to alienate. Custom 
may, however, restrict the holder’s power of 
alienation by making it subject to the right of 
certain members of the family to receive main- 
tenance from the estate. In this view also, an 
illegitimate son cannot claim maintenance un- 
less the right to it is given to him by custom. 

[17] In this case the plaintiffs alleged the 
existence of a custom according to which illegiti- 
mate sons of the holder of an impartible estate 
are entitled to receive maintenance from it. But 
this has net been proved. They are half brothers 
of the defendant. There is, therefore, no perso- 
nal obligation on the defendant to maintain 
them. Maintenance cannot also be claimed on 
the ground that the last holder, the plaintiffs’ 
father, was legally bound to maintain them, as 
both of them are majors. The plaintiffs* claim 
must consequently fail. 

[18] Both the appeals are, therefore, dismissed 

with costs. 

[19] Per Curiam. — The appellants must pay 
the court-fee which they would have had to pay 
bad they not been allowed to sue in fovTnci 
pauperis. A copy of this judgment should be 
sent to the Collector. 

[20] Weston J It seems to me that the 

question in this appeal turns upon two proposi- 
tions which, on the authorities set out by my 
learned brother, must be taken to be well esta- 
blished: (1) An impartible estate is the creation 
of custom and no coparcenary exists. (2) The 
right of an illegitimate son to maintenance 
among the twice-born classes is in lieu of in- 


heritance* 

[21] When, therefore, custom has created an 
estate in which no coparcenary interest accrues 
to any person by birth, then, just as the ordinary 
right of a legitimate son to maintenance pend- 
ing exercise of his right to obtain partition cea- 
ses as a legal right, being inconsistent with the 
non-existence of coparcenary interest, so also 
the ordinary right of an illegitimate son to 
maintenance granted in lieu of the right to in- 
heritance enjoyed by the legitimate son will not 
survive as a legal right. It may exist by reason 
of custom, general or special. No instance has 
been cited before us where general custom has 
been recognized, and special custom, though plea- 
ded, has not been proved. 

[22] I agree therefore that the appeals must 


fail. 


Appeals dismissed. 
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Chagla 0. J. and Tendolkar J. 

Commissioner of Income-tax, Bombay City 
V. Mysore Iron and Steel Works — Bespondent. 

Income-tax Ref. No. 9 of 1948, Decided on 18th 
March 1949. 

Income-tax Act (1922), Ss. 30, 31 and 33— Order 
of assessment — Appeal to Appellate Assistant 
Commissioner filed beyond thirty days prescribed 
by S. 30 with prayer for condonation of delay — 
Refusal to condone delay — Order is one under 
S. 30 (2) and not under S. 31 and hence not open 
to appeal under S. 33. 

Under S. 30 an assessee has been given a statutory 
right to present an appeal against an order of assess- 
ment made by an Income* tax ofQcer within 30 days of 
that order without any order being required from the 
Appellate Assistant Commissioner for admission of that 
appeal. But if the time prescribed expires, an appeal 
can only be entertained provided it is admitted by the 
Appellate Assistant Commissioner after condoning the 
delay. Where the Appellate Assistant Commissioner re- 
fuses to condone the delay, the appeal does not reach the 
stage prescribed under S. 31 which deals only with such 
appeals which are presented within the prescribed time 
or admitted after the delay has been condoned. Conse* 
quently, there is no right of appeal under S. 33 against 
the order of the Appellate Assistant Commissioner re- 
fusing to condone the delay under S. 30 (2); A. I. B. 
(22) 1935 All. 672, Foil ; A. I. li. (18) 1931 Pat. 306 
(F. B ) and A. I. B. (31) 1944 Pat. 112, Disling, 

[Paras 3, 4 and 7] 

Annotation; (*46-Man) Income-tax Act, B. 33, N. 1. 

G. N. Joshi and N. A. Palkhivala — 

— for Commissioner. 

H. D. Banaji and P.R.Sunkersett — for Bespondent. 

Chagla C. J. — This reference raises a very 
short point as to the construction of SS. 80 and 
31, Income-tax Act, and the facts necessary to 
be stated are that the Income-tax Officer made 
an assessment on the assessee on 16th March 1946, 
and the notice of demand was served on the 
assessee on 6th April 1946. The assessee wanted 
to prefer an appeal against that assessment, and 
the appeal was received in the office of the Ap- 
pellate Assistant Commissioner, B- Range on 8rd 
June 1946. 

[2] Now under 8. 30 a statutory right is given 
to the assessee to prefer an appeal against an 
order of assessment made by the Income-tax 
Officer but a time limit is prescribed within 
which the appeal has to be preferred, and that 
time limit is thirty days. Therefore admittedly 
when the appeal was presented, the appeal was 
out of time. On that, the assessee made an appli- 
cation to the Appellate Assistant Commissioner 
for condoning the delay. The Appellate Assistant 
Commissioner refused to condone the delay and 
declined to entertain the appeal. Prom this order 
of the Appellate Assistant Commissioner an 
appeal was preferred to the Appellate Tribunal, 
and the Appellate Tribunal took the view that 
the order passed by the Appellate Assistant 
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Commissioner was an order under S. 31, Income- 
tax Acfc and not an order under S. 30 of the Act and 
that an appeal lay from that order to condone 
the delay; and the Appellate Tribunal directed 
the appellate Assistant Commissioner to hear the 
appeal on merits. From that order of the Appel- 
late Tribunal this reference arises, and a question 
has been submitted by the Tribunal to us for 
decision, namely, whether the appeal before the 
Appellate Tribunal against the order of the 

appellate Assistant Commissioner was competent? 

[3] Now, the scheme under Ss. 30 and 31 of 
(the Act is fairly clear. An assesses has a statu- 
jtory right to present an appeal within thirty 
(days without any order being required from the 
appellate Assistant Commissioner for admission 
of that appeal. But if the time prescribed expires, 
then that statutory right to present an appeal 
igoes; and an appeal can only be entertained pro- 
ivided it is admitted by the appellate Assistant 
^Commissioner after condoning the delay. There- 
fore before an appeal could be admitted in this 
case, an order from the appellate Assistant Com- 
missioner was requisite that the delay had been 
condoned, and it was only on such an order 
being made that the appeal could be entertained 
|by the appellate Assistant Commissioner. Now, 
8. 31 deals only with such appeals which are 
presented within the prescribed period or admit- 
ited after the delay has been condoned, and the 
procedure laid down in S. 31 with regard to the 
iheanng of appeals only applies to such appeals. 
iTherefore, in my opinion, when the Appellate 
^Assistant Commissioner refused to condone the 
jdelay, there was no appeal before him which he 
icould hear and dispose of as provided under 
8. 31 of the Act. Section 33 then gives the right 
of appeal to the assessee from an order made 
by the Appellate Assistant Commissioner either 
under s. 23 or under s. 31. Therefore the legis. 
lature did not give the right of appeal to the 

assessee against an order made by the appellate 

Assistant Commissioner under s. 30 of the 

Act. 

[4] Now Mr. Banaji has contended that in 
^ refusing to condone the delay the Appellate 

Assistant Commissioner has really dismissed his 
appeal and confirmed the order of assessment. 
In my opinion, that is an entirely erroneous 
contention because the Appellate Assistant Com- 
missioner can only confirm an assessment and 
make an order of confirmation or dismissal of 
the appeal provided the appeal is presented 
within time or been admitted after condona- 
tion of delay and is heard and disposed of on 
merits. In this ease we do not reach the stage 

appeal never came to be 
admitted, and no question can possibly arise of 

an order made by the Appellate Assistant Com. 
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missioner confirming the assessment made by 
the Income, tax Officer. 

[6] Mr. Banaji has relied on two judgments 
of the Patna High Court which, in my opinion, 
really have no bearing on the facts before us. 
One is Kunwarji Ananda v. Commissioner of 
Income-tax, Bihar and Orissa, li pat. 187 ; 
(a. I. B, (18) 1931 Pat. 306 P. B.). There a Full 
Bench of the Patna High Court considered an 
order made by the Assistant Commissioner that 
the appeal did not lie because it fell under s. 23 
(4) of the old Income-tax Act; and the Court held 
that such an order fell under s. 3i of the old 
Act as it was an order disposing of the appeal. 
Now, it is important to note that in that case 
the appeal was admitted. It was within time, 
and after it was admitted, a preliminary issue 
was raised as to whether the appeal lay as it fell 
under 9. 23 (4) of the old Income-tax Act. It was 
from the order on the preliminary point that an 
appeal was preferred to the Commissioner, and 
on those facts the Court held that it was an order 
under 8 . 31 of the old Act. But as I have pointed 
out earlier, in the case before us there is no 
question of the appeal being disposed of either 
on the preliminary point or on merits, because 
the appeal was never admitted. 

[6] Then there is the case of M aharani Gyan 
Manjari Euari v. Commissioner of Income- 

tax, (1944) 12 I.T.R. 59 : (a.I.B. (31) 1944 Pat. 112). 
That was a case where the assessee had failed to 
prefer an appeal in the prescribed form to the 
Appellate Assistant Commissioner of Income-tax, 

and the Appellate Assistant Commissioner refused 

to admit the appeal holding that the appeal was 
not in the prescribed form. The Patna High 
Court merely followed the earlier decision of 
their own Court to which I have referred and 
came to the conclusion that the order made by 
the Appellate Assistant Commissioner was an 
order under s. 31. We have looked in vain 
through this judgment to find any reason sug- 
gested why the order made by the Appellate 
Assistant Commissioner refusing to entertain the 
appeal because it was not in proper form fell 
under s. 31 of the old Act. With respect to the 
Patna High Court, we cannot accept that decision 
if the effect of the decision is that even though an 
Appellate Assistant Commissioner may refuse to 
entertain an appeal, that order should be 
deemed to be and order disposing of the appeal 
under 8. 31 as if the appeal had been admitted. 
But t^re IS a direct decision of the Allahabad 
High Court, and that is reported in Shivnath 
L rasad v. Commissioner of Income tax, U. P., 

(22) 1935 ALL. 572). 

Although the case was under the old Act, it 
dealt with the very question with which we are 
dealing now and there also the Assistant Com- 
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missiunGr had refused to condone the delay and 
the Allahabad High Court held that the order 
made by the Assistant Commissioner was not 
under S, 31 bat it was an order made under S. 30 
and therefore, no appeal lay to the Appellate 
Tribunal. We, with respect, entirely agree with 
the view taken by the Allahabad High Court and 
also the reasoning on which that decision is 
based. 

[7] The result is that we must hold that there 
is no appeal from the order of the Appellate 
Assistant Commissioner refusing to condone the 
delay under 8. 30, sub-s. ( 2 ), Income-tax Act. 
The answer to the question will, therefore, be in 
the negative. Asseseee to pay the costs. 

Tendolkar J. — I agree. 

K.S. Answer accordingly. 

A. I. R. (36) 1949 Bombay 402 [C. N. 105.] 

Chagla C. J. and Gajendkagadkar J. 

Siimatihai Waman Kiriikar — Plaintiff — 
Appellantw. Anant Balkrishna Shirgaonkar — 
Defendant — Bespondent. 

Letters Patent Appeal No. 2 of 1949, Decided on 
22nd February 1949, from judgment of Jahagirdar J., 
in Second Appeal No. 293 of 1948. 

(a) Registration Act (1908), S. 17 (1) (d) — Com- 

promise decree creating lease for term exceeding 
one year Decree is registrable under section. 

Where by a compromise decree the defendant agreed 
to continue to occupy the property which had been 
leased to him and the plaintiff agreed that the defen- 
dant should continue to occupy the property for a 
period exceeding one year and the defendant further 
agreed to give vacant possession to the plaintiff on the 
expiry of the period and to pay rent to the plaintiff : 

Held that the decree was intended to operate as a 
lease and that as a lease it was compulsorily registrable 
under S. 17 (1) (d): A. I R. (6) 1919 P. 0. 79 ; A.I.R, 
( 31 ) 1944 Mad. 273 (F. B.); A. I. R. (16) 1929 Cal. 462 
and A. I. B (19) 1932 Pat. 97, liel. on. [Para 8] 

(b) Registration Act (1908), S. 17 (1) (b) and 
Document of lease falling under els. (b) 

and (d) It must be looked upon as falling under 

clause (d). 

When the legislature enumerates various classes for 
any specific purpose, if a document falls under one 
specific class, for the purpose of construction, the Court 
should put that document in that particular class 
rather than in a wider or more residuary class. 

(Para 4] 

Therefore if a document is a lease, although it may 
also fall under sub-cl. (b) of S. 17 (1), for the purpose 
. of the Regiftration Act it must be looked upon as 
« falling under cl. (d) and not under cl. (b), because 
cl. (d) deals with a specific class of documents and not 
general documents which may fall in some other class. 

[Para 4] 

' K, N. Dharap and V. B. Desai — for Appellant. 

K, -4. Somjee, S. S. Kavalekar and R. Q, Samant 

— for Respondent. 

Chagla C. J. — The question that arises for 

ODsideration in this Letters Patent appeal is 


whether a compromise decree which operates as 
a lease requires registration, 

[2] The plaintiflf in the suit from which thi& 
appeal arises executed a lease in favour of the 
defendant on ist April 1943, which expired by 
efflux of time on 31st March 1944. As the 
defendant did not hand over possession, the 
plaintiff filed a suit for ejectment on 16th April 
1944. On 16 th April 1946, a consent decree was 
arrived at between the parties and it is this 
decree which calls for an interpretation at our 
hands. By this decree the defendant agreed to 
continue to occupy the property which had been 
leased to him and the plaintiff agreed that the 
defendant should continue to occupy the pro- 
perty from 1st April 1944 to 30fch June 1947. The 
defendant further agreed to give vacant posses- 
sion to the plaintiff of the property in suit on 
30tb June 1947, and the defendant agreed that he 
would pay to the plaintiff the rent of the suit 
property in the manner laid down in the decree. 
As possession was not handed over by the defen- 
dant on 30th June 1947, the plaintiff filed a 
darkbast to execute the decree and obtained pos- 
session under it. The executing Court ordered 
execution to issue. From that order there was 
an appeal preferred to the District Court and 
the District Court took the view that after 
30th June 1947, the judgment-debtor was protect- 
ed by ActLVli.[57] of 1947 and therefore set aside 
the order of the executing Court. The plaintiff 
came in second appeal to this Courtj and Jabagir- 
dar J. held that the decree was not capable of 
execution because it was not registered. He 
therefore upheld the order of the District Court, 
but on a different ground. He then gave a 
certificate for a Letters Patent appeal, and the 
appeal now comes on before us for decision. 

[3] A very ingenious argument has been 
advanced before us by Mr. Dharap, According 
to Mr. Dharap, the provisions contained in the 
consent decree do not and cannot constitute a 
lease because they do not conform to the pro- 
visions of S. 107, Transfer of Property Act. That 
section lays down the mode of making leases 
mentioned therein and it provides that “a leas© 
of immoveable property from year to year, or 
for any term exceeding one year, or reserving a 
yearly rent can be made only by a registered 
instrument." It further provides that “where a 
lease of immoveable property is made by ^ 
registered instrument, such instrument or, where 
there are more instruments than one, each such 
instrument shall be executed by both the leesor 
and the lessee." Therefore, argues Mr, Dharap, 
that as a decree is not an instrument which i& 
executed by both the lessor and the lessee, it is 
not a lease contemplated by the Transfer of 
Property Act and therefore it is not compulsorily 
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registrable. Mr. Dharap wants us to read the 
document as an order of the Court resulting 
from a compromise whereby the judgment-debtor 
ia permitted to continue in possession of the pro- 
perty in suit till a fixed date and thereafter to 
hand over possession to the judgment-creditor, 
and Mr, Dharap says that this is a decree which 
he is seeking to execute and there is nothing in 
law to prevent him from executing such a decree. 

[ 4 ] Now. in order to decide whether the docu- 
ment is compulsorily registrable or not, we have 
got to consider the provisions not so much of the 
T, P, Act as of the Registration Act, and that Act 
in s. 17 enumerates the documents of which regis- 
tration is compulsory, and under sub-s. (l), cl. (d) 
one of such documents is ''leases of immovable 
property from year to year or for any term 
exceeding one year, or reserving a yearly rent.*’ 
The only definition given in the Act of a lease 
is an inclusive and not an exhaustive definition. 
‘’Lease** is merely defined as including a kabuli- 
yat, counterpart, an undertaking to cultivate or 
occupy and an agreement to lease. Mr.Dharap’a 
contention is that S. 17 refers only to private 
documents executed mte?' partes and 8.17 is not 
intended to apply to decrees of the Court which 
fall into a different category altogether. This 
contention ia wholly erroneous, because when we 
look at the scheme of s. 17 it ia clear that the 
Legislature never intended that a decree of a 
Court could not fall under one or other of the 
sub-clauses of 3. 17 . The Legislature on the con- 
trary fully realised that decrees of the Court 
may fall under one or other of these sub-clauses 
and therefore it enacted s. 17 ( 2 ). Registration Act 
which excludes decrees or orders of the Court if 
they fall under cla. (b) and (c) of sub-s. (i) of S. 17. 
Therefore, although a decree of the Court may 
fall under sub-cl. (a) or sub cl. (b) and would 
have been registrable it does not require regis- 
tration because of the exemption contained in 
sub-s. ( 2 ). But that exemption is not extended 
to leases which fall under sub-cl. (d). Now, it is 
a well-established canon of construction that 
when the Legislature enumerates various classes 
for any specific purpose, if a document falls 
under one specific class for the purpose of eons- 
truction, the Court should put that document in 
that particular class rather than in a wider or more 
residuary class, and therefore if a document is a 
lease, although it may also fall under sub-cl. (b) 

purpose of the Eegistra- 
tion Act, jt must be looked upon as falling under 

cL (d) and not under ol. (b), because cl. (d) deals 

with a specific class of documents and not general 

documents which may fall in some other class. 

The fallacy underlying Mr. Dharap’s argument 

18 that only leases referred to in 8.107, T, P. Act, 

are made compulsorily registrable by the Regis- 


tration Act. That is clearly not so because a 
lease is really defined by s. 105, T, P. Act, and 
that section lays down what are the essential in- 
gredients of a lease, and those ingredients are 
three: A lease must state the premises which 
are demised, it must state the rent reserved 
under the lease, and it must state the term dur- 
ing which the lease is to continue. Once, those 
three ingredients are present in a document, 
then the document is a lease. Section 107 refers 
to those documents which are executed by parties 
and it lays down what is tho mode to be adopt- 
ed in order to make leases of that particular 
character. But when we turn to the Registration 
Act and when we find that all leases are com- 
pulsorily registrable we cannot cut down that 
directive of the Legislature and apply it merely 
to leases of a particular kind enacted in s 107 
T. P. Act. ■ ‘ 

[5] There seems to be no reason in principle 
why a lease cannot be made by parties arriving 
at a compromise of a suit and giving effect to 
that compromise in a decree of a Court. If two 
parties agree that one will give a lease of a land 
to the other and if they want that agreement to 
be embodied in the decree of a Court, that decree 
would operate as a lease as much as an instru- 
ment executed by two parties making a lea=e as 
provided by 8. 107 , T. P. Act, and tLrefore we 
see no reason whatever why if this document 
can be read as constituting a lease there is any- 
thing in law to preclude the Court by embody- 
ing it in a decree which it passes as a result of 
a compromise. Looking to the terms of the 
document itself there can be no doubt that it ia 
a lease and it does create the relationship of 
landlord and tenant between the judgment- 
creditor and the judgment debtor. It is not a case 
of the judgment-debtor being permitted to use 
and occupy the laud for a certain period and be 
required to pay compensation for that use and 
occupation. It expressly sets out the rent that 
has got to he paid by the tenant, it fixes the 
term of the lease, and it requires the tenant to 
hand over possession at the end of that term 
The use of the expression “rent” is very sionifi' 
cant and we cannot accept Mr. Dharap’a '"con 
tention that “rent” must be read in the sense' 
of compensation rather than in its strict tecbni- 
cal sense. The distinction between rent and 
compensation is well known and well under- 
stood, and if the parties deliberately use the 
expression rent” and when we find the other 
mgredien^ of a lease present, there is no reason 
why we should take the view that what the par- 
ties agreed upon was not the making of a lease 
but bringing into existence some other docu- 
ment. There ia a further provision in the decree 
which also goes to show that the document was 
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intended to operate as a lease. On the failure of 
the defendant to pay any of the amount which 
is fixed as rent on its due date, the only right the 
decree gave to the judgment-creditor was to 
have it executed for the amount which remained 
due : it did not entitle the judgment-creditor to 
take possession of the land on default of pay-" 
ment of rent. 

[G] In taking the view that a consent decree 
can operate as a lease we are accepting the view 
taken by the other High' Courts in India and 
also a view which in our opinion is implicit in a 
decision of the Privy Council. We will first refer 
to the decision of the Privy Council that is 
reported in TIemanta Kumari Dehiv, Midna- 
'pur Zamindari Co., 46 I. A. 240 : (A, I. R. (6) 
1919 r. O. 79). The Privy Council was conside- 
ring a suit filed for the specific performance of 
an agreement which was embodied in a compro- 
mise decree, and the question was whether that 
compromise decree required registration or not. 
The plaintiff’s contention was that the compro- 
mise decree was an agreement to lease and he 
had filed the suit to enforce that agreement. The 
Privy Council held that the decree did not 
require registration because according to their 
Lordships the decree did not create a present 
and immediate interest in the land; there was no 
present demise and the lease was to be given 
only on a contingency happening and therefore 
the compromise decree did not embody or oper- 
ate as a lease as required by the Registration 
Act. Now what is very significant and what is 
important to note is that in the whole of the 
judgment the Privy Council proceeded on the 
assumption that a compromise decree could 
operate as a lease. But for the assumption it 
would have been entirely unnecessary to consi- 
der the various points that their Lordships 
considered. The short answer to the defendant s 
contention would have been that a consent decree 
cannot operate as a lease and therefore the 
question of registration did not arise. Therefore 
we read the Privy Council case as deciding not 
directly but by necessary implication that a 
consent decree can operate as a lease, and it it 
does operate as a lease it would attract to itself 
all the consequences which the Registration Act 
lays down. The same view has been taken by 
the Madras High Court in Kasim v. Abdul 

Rahimatif I. L. B- (1944) Mad. 643 I (A. I. R. (31) 

1944 Mad. 273 F. B.) by the Calcutta High Court 
in Nazar Ali v. Indra Kumar Sutar, 66 cal. 
427 : (A. I. R. (16) 1929 cal. 462) and the Patna 
High Court in Sachindra Mohan Ohose v. 
Eamjash Agarwalla, 11 Pat. 98 : (a, i. R. (19) 
1932 pat. 97). 

[7] The next contention of Mr. Dharap is 
that assuming this consent decree operates as a 
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lease, even so he is not precluded from execut- 
ing his decree and obtaining possession of the 
property which the judgment-debtor was bound 
to hand over to him on the expiry of the period 
stated in the decree. Now, the consequences of 
non-registration are to be found in S. 49, Regis- 
tration Act, and those consequences are that 
"No document required byS.17 to ha registered 
shall (a) affect any immoveable property com- 
prised therein (we are not concerned with (b)) 
or (c) be received as evidence of any transac- 
tion affecting such property or conferring such 
power, unless it has been registered.” Mr. 
Dharap argues that he does not want this 
decree which he is executing to be received in 
evidence. The decree is already on the record 
of the Court and therefore if the Court executes 
the decree it does not in any way contravene the 
provisions of 8. 49 ( 0 ), But it is not the provi- 
sions of aub.cl. (c) that Mr. Dharap has got to 
get over, but the provisions of sub- cl, (a), be- 
cause by that sub-clause the decree cannot be 
permitted to affect any immovable property 
which is comprised in that document, and it is 
difficult to see how Mr, Dharap’s client can get 
possession of the property under the decree 
without the decree affecting that immovable 
property. Mr. Dharap says that if the decree 
operates as a lease it is the lessee alone who is 
interested in relying on the terms of the decree 
for his possession. That again is incorrect be- 
cause not only the possession of the lessee is 
attributable to the lease, but the right of the 
lessor to obtain possession on the efflux of time 
is also attributable to the terms of the lease, 
and therefore if the lessor seeks to obtain posses- 
sion from his lessee at the end of the term of 
the lease, he is doing so by reason of the fact 
that the relations of landlord and tenant were 
established between him and his judgment-debtor. 
The Court cannot permit him to obtain posMS- 
sion because if it were to do so it is permitting 
the decree to affect the immovable property 
which the law prohibits the Court from doing. 

It is not a case of the Court going behind the 
decree ; it is not open to the executing Court 
to do so. Bt^ the executing Court must give 
effect to the provisions of the law, and one of 
the provisions of the law is that contained in 
S. 49, Registration Act which will not permit 
any document which is compulsorily registra- 
ble and which has not been registered to affect 
any immovable property comprised in that 

document. 

[8] The result, therefore, is that we agree 
with Jahagirdar J. that the decree in ques- 
tion was intended to operate as a lease, that 
as a lease it was compulsorily registrable under 
8. 17 (i)-(d), and that as it was not registered 
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the judgment creditor cannot obtain possession 
of the property in suit under the terms of this 
decree. The result, therefore, is that this appeal 
will be dismissed with costa. 

[9] There are cross- objections with regard 
to the order of costs made by Jabagirdar J. 
As the order for costs is purely discretion' 
ary, we see no reason why we should interfere 
with that order. Cross-objections are also dis- 
missed with costs. 


V.R.B. 


Appeal dismissed. 
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Chagla C. J. and Gajendragadkar J. 

Biharilal Ealacharan — Appellant v Em- 
peror. 

Crimimal Appeal No. 550 of 1948, Decided on 6th 
January 1949, against conviction and sentence passed 
by Presidency SJagistrate, 8th Court, Bombay. 

(a) Penal Code (1860), S. 213 — Section does not 
require actual concealment or screening of offence 
—Receiving illegal gratification with considera- 
tion to conceal or screen is sufficient. 

Section 213, Panal Code, does not require the actual 
concealment of an oSence or the screening of any per- 
son from legal puniebment or Iho actual forbearing 
of taking any proceedingd. It is sufficient if an illegal 
gratidcation is received in consideration of a promise 
to conceal an odence or screen any person from legal 
punishment or desist from taking any proceedings. 
Once a person accepts a gratification and if the con- 
sideration for accepting that gratification is hie con- 
cealing the offence or screening the person from the 
legal punishment, the offence is complete: The Queen 
V. Biigess, (18d5) 6 Q. B. D. 141. lieLon.; 37 Bom. 658 
Disting.; A. I. R. (12) 1925 Cal. 85, Dissent. [Para 4j 

Annotation : (MG-Man.) Penal Code, S. 213 N. 1. 

(b) Penal Code (1860), S. 213 _ Consideration 
Consideration may be a promise to do something 
in future or something actually done in past. 

The word ‘consideration’ is wide enough to cover 
both cases, the case of something having been done or 
achieved in the past and also the case of something to 
be done in future. The consideration under S. 213, 
Penal Code may, therefore, be either a promise to con- 
ceal an offence or screen the person from legal punish- 
ment 'or It may be a past consideration, the person 
having already concealed the offence or screened the 
person from legal punishment. [Para 1] 

Annotation : (*48-Man.) Penal Code, S. 213 N. 1. 

(c) Penal Code (1860), S. 213 _Screening_What 
amounts to, is question cf fact — Witness most 
material to prosecution — His mere abstention from 
giving evidence amounts to screening. 

Screening a person from legal punishment dogs not 
mean that accused must physically keep away the 
complainant from the arm of the law or he must 
physically destroy some evidence on which the prose- 
cution relies. It is not so much a question of law as a 
question of fact. Thus where A is the moat material 
witness for the prosecution and the chances of convic- 
tion in the legal proceedings from which he desires to 


screen B would be remote if A makes hfmeelf scarce, 
mere abstention on bis part from giving evidence or his 
mere keeping away from Court amounts to screening. 

[Para 5] 

Annotation: (’4G-Man.) Penal Code, 3. 213 N. 1. 


(d) Interpretation of statutes — Use of different 
expressions in statute — Court must find out differ- 
ence — Expressions, however, may have same 
meaning — Words “screen” in S. 213, Penal Code 
and ‘save’ in Ss. 217 and 218, Penal Code, have 
same meaning — Penal Code (I860), Ss. 217, 218, 


it 13 


periectiy true tnat wuon the Legislature uses 
two different expressions in a statute, the Court must 
try, if possible, to attribute to each one of such expres- 
sions a different legal connotation and by ordinary 
canon of construction it would be necessary to iry and 
determine what the difference was between the two 
different expressions used by the Legislature. But there 
are occasions when the Legislature does use two diffe- 
rent expressions without meaning to make any dis- 
tinction between them. Thus the expression ‘screening 
any person from legal punishment’ in S. 213, Penal 
Code, has the same meaning as the expression, ‘saving 
any person from legal punishment’ used in Ss. 217 
and 218, Penal Code. [Para 5] 

Annotation : (’44 Com.) Civil P. C., Preamble, N. 7 
Pts. 74 and 75. 


\ 


B, H. Lulla — for Appellant. 

H. M. ChoJisif Governmeyit Pleader — 

for the Crown. 

Facts. — The accused was a refugee from 
Pakistan. He W'as in search of a shop in the 
Kalkadevi locality. He entered into negotiations 
with the complainant Mangaldas who had a 
small shop on the Kalkadevi Road and who 
wanted a pngree (premium) of Rs. 3,500 for hand- 
ing over possession of the shop. The accused 
with the aid of the police laid a trap and got 
the complainant, his brother Bbaichand and two 
others, arrested for receiving piigree, an offence 
under ff. lo ( 4 ), Bombay Rent Restriction Act, 
1939. on I5fch October 1947, Soon afterwards the 
accused approached the complainant and sug- 
gested that if he was paid a sum of money he 
would make himself scarce from Bombay and 
the complainant would not only be acquitted in 
the pztgree case but would also regain possession 
of the shop. The accused having stepped into 
possession of the shop, handed it over to another 
person. At first the accused demanded Rs. 5,000, 
but eventually he came down to Rs. 3.600 for 
bis disappearance from Bombay. It was now 
the tarn of the complainant to lay a trap for 
the accused. On I3th December 1947. just as he 
received Rs, l.ooo as part of the money, he was 
arrested by the police. The accused was then 
tried for an offence punishable under s. 213 , 
Penal Code, convicted of the offence, and sen- 
tenced to undergo rigorous imprisonment for 
one month and pay a fine of Rs. 400. The accused 
appealed to the High Court. 

Ghagla C. J — [After dealing with questions 
of fact in the case, His Lordship proceeded;] 
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Mr, Lulla has then raised a rather interesting 
point of law. According to him even assum- 
ing that the prosecution have established their 
case against the accused no offence in law has 
been committed. According to Mr. Lulla under 
B. 213 it is only when the accused actually 
screens any person from legal punishment that 
the offence is complete. According to him the 
mere promise to screen a person from legal 
punishment and to receive gratification for that 
promise does not constitute an offence. We are 
unable to accept that contention. Looking to 
the plain meaning of the section, apart from any 
authority, it seems to us that the mischief that 
is aimed at by the Legislature is the accepting 
of a gratification for concealing an offence or 
screening any person from legal punishment or 
not proceeding against any person for the pur- 
pose of bringing him to legal punishment, and 
not the actual concealing of an offence, or the 
screening of any person from legal punishment 
or not proceeding against any person for the 
purpose of bringing him to legal punishment. 
Once a person accepts a gratification and if 
the consideration for accepting that gratification 
is his concealing the offence or screening the 
person from legal punishment, the offence is 
complete. The consideration may be either a 
promise to conceal an offence or screen the per- 
son from legal punishment or it may be a past 
consideration, the person having already con- 
cealed the offence or screened the person from 
legal punishment and receiving gratification for 
having rendered that service. It is unnecessary 
to state that in law a consideration may be as 
much a promise as something actually done or 
achieved, Mr, Lulla contends that the Legis- 
lature dose not enact that if a person receives 
gratification in consideration of his agreeing 
or promising to conceal an offence, or screen 
any person from legal punishment, he would be 
guilty of an offence. According to Mr. Lulla, if 
the Legislature intended to punish even an 
agreement or promise to conceal or screen, then 
those words should have found a place in the sec- 
tion, In our opinion, there is very good reason why 
those words do not find a place in the section. 
Because if those words had been placed there 
by the Legislature then the consideration would 
have referred only to something to be done in 
future. It would not have covered the case of 
past consideration. The neutral word used by 
the Legislature 'consideration* is wide enough 
to cover both cases, the case of something hav- 
ing been done or achieved in the past and also 
the case of something to be done in futuro. 
The other difficulty that arises if we were to 
accept the interpretation put upon the section 
by Mr. Lulla is as to the point of time when 


it could be said that the offence was complete. If 
we accept Mr, Lulla'a interpretation, then the 
offence would not be complete when the accused 
received the gratification, but it would only 
be complete when the offence was concealed or 
a person was screened frona legal punishment, 
Therefore, if the accused took a gratification 
after having promised to conceal the offence or 
screen the person giving gratification from legal 
punishment if he chose to break his promise 
and not stand by his agreement then no offence 
would be committed, although he received both 
the gratification and committed a breach of the 
agreement qu(X the person who gave him the 
money. But the offence according to Mr. Lulla 
would only be committed if he received the 
gratification and further went on to keep his 
promise and abide by his agreement. Unless 
the words of the section were clear and plain 
and compelled us to place that interpretation 
upon it, we think that the interpretation sug- 
gested by Mr. Lulla results in serious difficulties 
and amomalies and should not be accepted. 

[2] Reliance is placed on a decision of the 
this Court in Emperor v. Sanalal Lallubhai, 
37 Bom. 658 : (14 Cr, li. J. 463). Biiohelor and 
Shah JJ. were considering a case where one Gor- 
dhandas gave certain jewellery to one Manilal 
by way of jangad and Manilal pledged the 
same with one Sanalal under circumstances 
which constituted such pledging an offence of 
criminal breach of truat. The jewellery was later 
returned by Sanalal to Gordhandas on the latter 
undertaking not to prosecute Manilal for the 
offence of criminal breach of trust. Manilal was 
tried for the offence of criminal breach of trust 
with regard to the jewellery and was acquitted. 
Sanalal and Gordhandas were then tried for 
offences under Ss. 213 and 214 and the charge 
against them was that they offered and took 
restitution of property in consideration of screen- 
ing an offence, and the two learned Judes held 
that the accused must be acquitted in that the 
offence of criminal breach of trust had not been 
proved and therefore no offence could be com- 
mitted under S 3 . 213 and 214. Now, really that 
case has not much bearing upon the facts that 
we have to consider; because there it was found 
that there was no offence whatsoever which could 
be concealed or in respect of which any person 
could be screened. Once the person who offered 
the bribe was acquitted and it was held that he had 
committed no offence, then the person accepting 
the bribe and promising to screen him from legal 
punishment could not naturally be convicted 
under s. 213. Because it could not be said that he 
had received any gratification in consideration 
of his concealing an offence or screening any 
person from legal punishment as there was no 
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ofifenoe to conceal and no person to screen from 
legal punishment. The very basis of S. 213 is 
that there must be an offence committed which 
can be concealed and there must be an offender 
who has to be protected from legal punish- 
ment. 

[3] The case most strongly relied upon by 
Mr. Lulla is a decision of the Calcutta High 
Court reported in Hemchandra Mukherjee v. 
Emperor, 52 Oal. 151 ; (a. I. R. (12) 1925 Cal. 86 : 
56 cr. L. J. 345). That is a case directly in point 
and there a Divisional Bench of that Court con- 
sisting of Newbould and Mukerjee JJ. came to 
the conclusion that there must be an actual con- 
cealment of an offence, or-screeing of a person 
from legal punishment, or abstention from pro- 
ceeding criminally againt a person in order to 
attract the application of s. 213. There would be 
no oftence if a gratification was accepted merely 
on a promise to conceal, screen or abstain and 
nothing more. Now, with very great respect to 
these two learned Judges, we are unable to 
accept that decision as a correct decision, 
Mukerjee J. realised the difficulty in which be 
found himself in giving that construction to the 
section, because at the bottom of p. 156 the learn- 
ed Judge says : 

“Actual concealment or screening even for a short 
time may be sufficient, but there must be some conceal* 
meat or screening actually proved.” 

Now, why ' some concealment or some screening 
actually proved”? If the construction is, w^hat 
ihe learned Judges of the Calcutta High Court 
suggest the correct construction of s. 2 i 3 , then 
it is not the case of "some concealment” or 

some screening to be proved. Full and com- 
plete concealment or screening, and effective 
<3oncealment or screening would have to be esta- 
blished before it could be said that the offence 
was committed under 8. 213. It is difficult to see 
how there can be any half way house between 
the two interpretations. Either, the actual con- 
cealment or screening has nothing to do with the 
commission of the offence, the commission of 
the offence being complete as soon as the gratifi- 
cation is received; or the law intended that the 
offence was only committed after the offence was 
concealed or the person was screened from legal 
punishment. In the latter case, the prosecution 
would have to establish the actual and complete 
concealing of the offence, equally the actual and 
complete screening of the person from legal 
punishment. Mukerjee J. also points out that the 
Legislature has not used the words "agreeing or 
promising to conceal.” As we have pointed out 
earlier, there is very good reason why the Legis. 
laturo did not use that expression. 

[4] There is also an English case to which 
our attention has been drawn by the Govern- 


ment Pleader. Of course there is no question 
of construing a section of the Code in England 
since the Criminal law is based upon common 
law. But the principle enunciated in this case ia 
of some assistance to us in construing this section. 
The decision is The Queen v. Burgess, (1885) 6 
Q. B. D. 141. In that case there was an indict- 
ment for compounding a felony and it was urged 
that the accused was entitled to an acquittal 
because the indictment did not allege that he 
had desisted from prosecuting the offender, or, 
in other words, that he had fulfilled bis promise 
on the basis of which ho had received the illegal 
gratification, and Lord Coleridge C. J. in hia 
judgment points out that to accept the conten- 
tion of the defence that there could be no offence 
unless there was actual desisting from prosecut- 
ing the felon would result in enormous difficul- 
ties and the pertinent question the learned Chief 
Justice asks is: When could the offence be said 
to be complete ? He gives the illustration of a 
man who might conceivably make an illegal 
agreement not to prosecute and abstain from 
prosecuting for six years and then might turn 
round and prosecute after all in breach of the 
agreement. According to the contention of the 
accused he could not be guilty of the offence 
because he did ultimately prosecute, and if so it 
is difficult to see when such an offence could be 
said to be complete. Pie also refers to the extra- 
ordinary position which would arise if that 
construction was accepted, namely, that if the 
maker of an agreement kept the agreement, ha 
was guilty of an offence; but if, in addition to 
making such an illegal agreement he is guilty of 
the further fraud towards the other party of 
breaking it, he was guilty of no offence at all. 
It is unnecessary, without very strong reason, 
to put oneself on the horns of such an extra- 
ordinary dilemma, and we do not think that the 
language of S. 213 drives the Court necessarily 
to those horns. We, therefore, are of the opinion 
that S. 213 does not require the actual conceal- 
ment of an offence or the screening of any 
person from legal punishment or the actual 
forbearing of taking any proceedings. It is 
sufficient if an illegal gratification is received 
in consideration of a promise to conceal 
an offence or screen any person from legal 

punishment or desist from taking any pro- 
ceedings. 

[6] The other argument urged by Mr. Lulla 
is that on the facts of this case it could not ba 
said that there was any screening, or any pro- 
mise to screen the complainant from legal 
punishment. Mr. Lulla says that screening in 
this context can only mean that the accused 
must physically keep away the complainant from 
the arm of the law, or he must again physically 
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destroy some evidence on which the prosecution 
relies. Mere abstention from giving evidence or 
mere keeping away from a Court of law would 
not be sufiScient to constitute screening, For this 
purpose, Mr. Lulla has drawn our attention to 
the language of Ss. 217 and 218 where the langu- 
age used is not screening any person from legal 
punishment, but saving any person from legal 
punishment, and it is urged that the Legislature 
has used these two different expressions with 
deliberate intent, that in the case of saving any 
act on the part of the accused would be sufiScient 
even by his refusing to give evidence, but in the 
case of screening something more than that would 
be necessary. Now, it is perfectly true that when 
the Legislature uses two different expressions in 
a statute, the Court must try, if possible, to at- 
tribute to each one of such expressions a diffe- 
rent legal connotation and by ordinary canon of 
construction it would be necessary to try and 
determine what the difference was between scree- 
ning and saving, two different expressions used 
by the Legislature. But there are occasions when 
the Legislature does use two dift'erent expres- 
sions without meaning to make any distinction 
between them. And when we turn to the Oxford 
English Dictionary because the Legislature has 
not chosen to define screening or saving, we find 
that as far as the English language is concerned, 
although it boasts of having no synonyms, there 
is hardly any difference between the two words 
screening and saving. The Oxford Dictionary 
gives the various meanings of the word screen, 
and one of them which is pertinent to the ques- 
tion before us is this: 

* To shield or protect from hostility or impending 
danger; eepeoiaHy to save (an ofiender) from punish- 
ment or exposure; to conceal (a person's oQence)/* 

Therefore, when you are screening a person from 
punishment or exposure, screening is the same 
as saving a person from punishment of an 
offence or exposure. Therefore we do not think 
there is any force in the contention that mere 
abstention from giving evidence is not neces- 
sarily screening a person from legal punishment. 
It is not so much a question of law as a question 
of fact. In this particular case the accused was the 
complainant in the pugree case. He had offered 
the pugree to the complainant. He would undou- 
btedly be a most material witness for the prose- 
cution and the chances of the conviction of the 
complainant would indeed be rather remote if 
the complainant made himself scarce, left Bom- 
bay and went away to Delhi. Therefore on the 
facts of this case it cannot be said ‘that if the 
prosecution has established that the accused 
promised not to give evidence in the pwpreeoase 
Ihe would not be screening the complainant from 
Uegal punishment. 


[6] The result is the appeal fails and the con- 
viction and sentence must be confirmed. The 
accused to surrender to his bail. 

Appeal dismissed 
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Bavdekar and Jahagirdar JJ. 

Shivprasad Ganpatram Mehta — Plaintiff 
— Appellant v. Natwarlal Harilal Joshi and 
others — De fendants — Bespondents, 

First Appeal No, 305 of 1945, Decided on 10th 
December 1948, from decision of Civil Judge (Senior 
Division), Ahmedabad, in Special Suit No. 754 of 1940. 

■J* Hindu law — Adoption — Mother giving son in. 
adoption — Father lunatic and incapable of giving 
assent — Adoption is valid. 

Where a son ia given in adoption by his natural 
mother and the father though alive is lunatic and inca- 
pable of giving his assent, the adoption is valid: A.I.R. 
(7) 1920 Bom, 220, Disiingrt Case law reviewed* 

[Paras 1 and 18] 

Purshoitam Tricumdas and C* O. Shastri 

— for Appellant. 

J. C. Shah (0 N. C. Shah^lor Respondents 1, 2 3. 

Bavdekar J.— The appellant in this case is 
the step-sister of one KeshavJal Gavrishankar 
who died on or about 7th November 1933, leaving 
behind him a widow Kamla but no son. Defen- 
dant 1 claims to be the adopted son of this 
Keshavlal taken in adoption by the widow. 
There was a dispute between the parties in the 
trial Court as to whether the adoption as a 
matter of fact had taken place. But the learned 
trial Judge held upon overwhelming evidence 
that the adoption had as a matter of fact taken 
place, and the learned counsel who appears on 
behalf of the appellant has conceded his inabi- 
lity to persuade us against that evidence to hold 
that the adoption had not taken place. The boy 
was given in adoption by his natural mother. 
At the time of the adoption his natural father 
was alive. But even though it was contested in 
the trial Court that he was insane and incapable 
of giving his assent, here again upon overwhel- 
ming evidence the learned trial Judge found 
that since the year 1910 the natural father has 
been a lunatic and incapable of giving assent to 
the adoption, 

[2] The only point which has been argued 
before us is as to whether upon these facts the 
adoption would be a valid adoption. The learn- 
ed counsel who appears on behalf of the plain- 
tiff-appellant contends that the adoption is not 
valid because the father of the boy given in 
adoption was alive and bad not consented to the 
adoption as be could not possibly consent being 
a lunatic. He concedes that during the lifetime 
of the father the son may be given in adoption- 
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by the natural mother. But he says that in that 
case she must do so with the consent of her hus- 
band, and if the consent of her husband cannot 
be obtained on the ground that the husband is 
incapable of consenting, then the adoption is in- 
valid. Modern Hindu law text books seem to 
suggest that in case the father of the boy given 
in adoption is a lunatic, then his wife has got 
the power to give the son in adoption. But when 
we look to the decided cases which are relied 
upon in support of this proposition, except in 
one case, we find that the dicta upon ^vbicb the 
text books rely are obiter. Taking up the first 
authority which is relied upon, viz., Jogesh 
Chandra Barer jee v. l::^rityakali Debi, SOOal. 
965 : (7 c. w. N. 871), it is observed at p. 970 of 
the report of that case; 

^ It ia laid down by text-writers of authority whose 
opinion le entitled to much consideration, that a wife 
may give away her son in adoption after her husband's 
death, or when he is permanently absent, as for ins- 
tance, an emigrant, or has entered a religious order, or 
baa lost his reason, provided the husband was legally 
competent to give away his son, and haa not expressly 
prohibited hia being adopted.*’ 

The authority quoted in support of this note is 
Mayne’s Hindu Law, 6th Edn., para. 120 , Now, 
we have not been able to get this particular 
edition of Mayne s Hindu Law. But Mayne’s 
Hindu Law, loth Edn., 1938, mentions as autho- 
rities for the proposition that though a wife can- 
not give her son in adoption while her husband 
is alive and capable of consenting, without his 
consent she may do so after bis death, or when 
he is permanently absent, as for instance, an 
emigrant, or has entered a religious order, or 
has lost his reason, Dattaka Mimansa, iv, 10 - 12 , 
Dattaka Cbandrika, 2 , 31, 32, Mitakshara, i, xi, 
^.Arunachellum v. l Mad. Dec. 154 ; 

Huro Soondree v. Ghnyfflermony , Sevest 938; 
Eangubai v. Bhagirathibai, 2 Bora. 31 l;Mhal. 
sabai v, Vithoha K. Gulve^ 7 Bom. ii, c, R, 
(app.) xxvx. The other cases which are referred 
to are later and are Jogesh Chandra Banerjee 
V. Isriiyakali Bebi^ 30 Cal, 965 ; (7 c. w, N, 
87l) and Raja Makund Deb v. Sri J agannath 
Janamoni, 2 Pat. 469 : (a. i. r. (lo) i923 Pat. 
^3). Now, out of these cases again, the ease of 
Ranguhai v. Bhagirthibai, (2 Bom. 317). was 
a case in which the natural father had given 
his consent to the adoption of his son on certain 
conditions, one of which was that the assent of 
Government should be obtained to the adoption. 
The assent of Government was not obtained to 
the adoption, with the result that the question 
arose as to whether the adoption was a valid one 
when the mother had given the eon in adoption 

without obtaining such consent, and it was then 
held that : 

“According to the Hindu law prevailing in the 
Bombay Presidency a wife is not competent to give her 


son in adoption against the will, express or implied, of 
her husband, the father of that son, or under circum- 
stances from which the husband’s dissent can be infer- 
red. ” 

It is obvious from the facts which are stated 
that this report was merely concerned with a 
case in which there was the express prohibition 
of the husband against the giving of the son 
except under certain conditions. What was held 
was that in case certain cotidifcions laid down 
by the husband had to be fulfilled, if they were 
not fulfilled, then the mother had no authority 
to give the son in adoption. 

[3] The case of Mhalsahai v. Vithoha^ (7 
Bom. H. c. R. (App.)5XVi), was a case of a son 
given in adoption by his mother after his’father’s 
death, and upon the contention that the widow 
had given the son in adoption without autho- 
rity, express or implied, given by husband, ic 
w^as observed that, “the objection was at vari. 
ance with the books on Hindu Law.” Reliance 
was placed in support of this observation on 
I Strange 82. I strange 8I, I Strange 95 and the 
Mitakshara. In the Mitakshara to which Sir 
Thomas Strange referred, it was observed that 

“if the son was given by the mother in the father's 
ab.-ence, or in case of his death, it was a good adoption 
and with rffereuce to dhtress the same authority said 
that the x^rehibltion regarded the giver only.” 

It was therolore held that 

“after the father’s death the mother can exercise hie 
power of giving in adoption, and if be had not previ- 
ously in his lifetime manifested digsent, his assent will 
be implied.” 

The ratio of the case, therefore, was that assent 
was necessary, but when the husband was dead, 
it will be implied from absence of dissent express- 
ed before death. 

[4] The other two cases which have been 
relied upon, viz, Arunachelhim v, lyasamy : 

(1 Mad. Dec. 151) and Huro Soondree v. Chu>:~ 
dermony, (sevest 938), are not available to ns, 
though it appears from West and Bubler’a 
Digest of Hindu Law that the case of lluro 
Soondree v. Chundermony, (sevest 938), was 
a ease exactly in point, the other case being 
again a case which was not concerned wdth an 
adoption in which the mother gave the boy in 
adoption without the consent of the natural 
father. here is thus no authority upon the pro- 
position which we find enunciated in the Hindu 
law text books. The ease of Mhalsahai v. Vithc~ 
ha, (7 Bom. H. c. R. (App.) XXVI) does indeed 
contain a reference to a passage from Mitak- 
sbara which would support the case of the giving 
of the son in adoption by his mother if the 
father is absent or is dead, provided it w'as a 
correct translation of the Mitakshara. But even 
though we have tried to obtain as many sepa- 
rate printed Sanskrit text books of Mitakshara 
as we can, we have not been able to get any 
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text "which can be translated as was done in the 
case of Mhalsabai v. Vithobat (7 Bom. H. 
c, R. (App.) xxvi), i. e., if the son is given by 
the mother in the father's absence or in case of 
his death, it is a good adoption. 

[6] On the other hand, in another casein the 
same volume, viz. Narayan Babaji v. Nana 
Manohar, 7 Bom. h. C. r. (a. c ) 163, it was 
mentioned : 

“According to the higheat authorities irv. repute in 
the Maratha country, the express sanction of the hus- 
band is indieponsable to render valid an adoption 
made by the wife In his lifetime.” 

The case was a case of an adoption by one 
Purshottam who had absconded. He was, 
therefore, absent, and it there was an authority 
of the Mitakfehara to the effect that if the son 
w^as taken in adoption by the mother in the 
father s absence, it was a good adoption, then 
in that case the decision would not have gone 
against the adoption in Narayan Babaji v. 
Nana Manohar, (7 Bom. H. 0. R. (a. c.) 163). It 
is true that the case was a case of taking and Mitak- 
ahara may furnish an authority in respect of the 
wife giving a son in adoption in the father’s 
absence though it contained no such authority 
when the wife took a son in adoption but no 
such authority is to be found. It is obvious there- 
fore that we cannot place any reliance upon the 
translation of the Mitakshara or the e^xtract from 
the Mitakshara which is to be found in Mhalsa^ 
bats case, (7 Bom. H. C. R. (App.) XXVi). 

[6] The case of J ogesh Chandra Banerjee v. 
Nrityakali Debt, 30 cal. 965 : (7 c. "W. N. 871), 
which contained the passage which we have 
quoted above, was itself a case of the giving in 
adoption of a son by a widow. In the other case 
which has been relied upon by the Hindu law 
text books, viz. Baja Makund Deb v. Sri 
Jagannath Janamoni, 2 Pat. 469 : (a. r. R. (lo) 
1923 Pat. 423), it has been observed “farther it 
appears to be well settled that a mother may 
give her son in adoption without her husband’s 
express consent in cases where such consent 
cannot be obtained, as where he is dead or has 
joined a religious order.” The text of Manu has 
already been quoted in an earlier part of this 
judgment. In Colebrook’s translation the words 
“with her husband’s assent” do not appear, 

Vijnaneswara’s comment is as follows : 

“He who is given by his mother with her husband’s 
consent while her husband is absent or incapable 
though present, or without his assent, after her hus- 
band’s decease or who is given by his father, or by 
both, being of the same class with the person to whom 
he is given becomes his given son (dattaka)” (Mltak- 
shara, o. I, S. 11, v. 9.) 

Sir Thomas Strange saye: 

“Of her own mere authority, the mother cannot, in 
general, give her son to be adopted, any more than she 
can adopt, her husband living; unless be have emigra- 
ted, or entered into a religious order. But his assent 


may bs presumed ; and, after his death, she does not 
want it, a widow having this power, and a wife, also, 
if the distress be urgent” (Hindu Law, Vo!. I. pp. 81 
and 82). 

The Ddttaka-Mimansa and the Dattaka-Chan- 
drika both recognise the right of a widow to give 
her son in adoption on account of the impossibi- 
lity of obtaining her husband’s consent. (Dattaka- 
Mimansa, iv, 12; Dattaka-Chandrika, I, 31), 

[7] But the case itself was a case of a son 
given in adoption by a widow, with the result 
that it does not furnish any direct authority 
upon the question of the powers of a wife to 
give her son in adoption in the absence of her 
husband whose consent cannot be obtained on 
account of lunacy. 

[8] We must, therefore, dispose of this question 
upon the texts of the ancient Hindu law-writers 
and upon the principles which can be deduced 
from them. It has got to be remembered that 
the ancient Hindu law text book writers did 
not contemplate all the conditions which have 
arisen as society advanced. It is true that the 
particular circumetance upon which we do not 
find any express authority in ancient Hindu 
Law taxts is one which cannot but have arisen 
in ancient times, so that as far as that particular 
circumstance is concerned, it is not possible to 
say that it was not in their contemplation 
because the society was at a leas advanced stage. 
But the fact remains that when they stated the 
law, they stated it with reference to the circum- 
stances which were arising frequently then, and 
one circumstance which was not in their con- 
templation was the one with which ^Ve are con- 
cerned in the present case. That is, where the 
husband is a lunatic and the wife is called upon 
to give her son in ado^on. In any case there is 
no speciSc reference to the powers of a mother 
to give a son in adoption in these circumstances 
in any book having authority in Bombay and 
we shall now proceed to consider the relevant 
views of the ancient Hindu law writers. 

[9] First of all t^eee are the texts of Smriti 
writers. The principal among them is Manu 
who says at Ch. ix, verse 168: 

This may be translated as: 

“He is cilled a son given whom hia father or mother 
affectionately givea as a son, being alike (by class) and 
in a time of distress; confirming the gift with witer. 

Lt is obvious from this that so far as Manu is 
concerned, he made no distinction between the 
power of the father and the power of the mother 
to give the son in adoption, and this conclusion 
is supported by an authority which is of para- 
mount importance in the area from which the 
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present appeal comes before us, viz. Gujarat, 
that is Nilakantha. He has quoted this verce in 
his Daitaka Prakaranam and quoted with 
approval the comment of the commentator 
Madana upon it: 

<jharpure translates it as follows: 

“From the word ^T it means that if the mother is 
not present, the father alone may give away the son 
and in the absence of the father, the mother alone can 
give away. If, however, both of them are available, 
then even both, so says Madana.” 

[10] Then we come to Yajnavalkya Smriti. 
He says in verse 130 of Dayabhaga as follows: 

Here again .the father and the mother are both 
placed on the same level. It is said that the 
father may give and also the mother may give. 

[11] It is true that there is one Smriti writer 
who lays down restrictions upon the power of 
the mother, whether in the matter of giving in 
adoption or taking in adoption and as a matter 
of fact whenever in this Presidency it has been 
held there were limitations upon the power of a 
woman to adopt the principal authority which 
has been relied upon in support of the proposi- 
tion that she had no power in a particular case 
is that writer. His dictum, leaving aside certain 
other observations with regard to the adoption 
of an only son, with which we will not be con- 
cerned in the present case, is as follows: 

which means that a woman should not give or 
take a son in adoption otherwise than with the 
consent of her husband, and it has been argued 
all along, placing reliance upon this dictum, that 
the widow has no power to adopt and the con- 
tention raised before us relying upon this dictum 
13 that a wife cannot give in adoption unless 
with the express authority of her husband. Now, 
if the matter has stood as between these two 
dicta, it is obvious that greater weight would 
have had to be given to Manu and Yajnavalkya, 
the combined authority of which two Smriti 
writers is obviously greater than that of Vashis. 
tha. But the text of Vasbistha has been quoted 
both in the Mitakshara and the Mayukha books 
which are authority in that part of the presi- 
dency from which the case comes before us. and 
the authors of these two books have acted upon 
this text to some extent. They have regarded it 
as of authority and have been at pains to place 
some restrictions upon the power of a woman to 
adopt, whether before her husband's death or 
after her husband's death. The text cannot there- 
fore be ignored on the ground that Manu or 


Yajnavalkya places no restriction on the powers 
of a mother to give or take a son in adoption. 

[12] Now, it appears that there was some edi- 
tion of the Mitakshara available to the author of 
Stoke’s Hindu Law, which gave a verse of which 
the translation according to Stoke is as follows : 

‘'He who is given by his mother with her husband’s 
consent, while her husband is absent, (or incapable 
though present) or (without bis assent) after her bus- 
band’s decease or who is given by his father, or by both 
being of the same class with the person to whom he is 
given, becomes hia given son.” 

Stoke mentions after the words "(or incapable 
though present);* and "(without his assent)” that 
these words are of Balambhat. Now, Balambhat 
was au author of the commentary upon Mitak- 
shara. If the words were of the commentator, it 
is not quite clear to us why Stoke mentions those 
words in the translation which he gives of the 
Mitakshara. But the printed text of the Mitak- 
shara which has been available to us, Gbarpure'a 
1911 Edition does not give any words which 
will correspond to the words "incapable though 
present” or "without his assent.” 

That text is as follows: 

JTF^Tr m '-HrcrK r^^rr ^f*Tri^jr 

^f*T ^Tr^ H : I 

That means that if we were to follow our own 
translation he is an adopted son who is given 
by the mother with her husband’s consent when 
her husband has gone on a long journey or is 
dead or who is given by tlie husband or by both 

to a person of the same class.” We think that 
Vijnanesvara did not contemplate a case in 
which the husband would be present and yet at 
the same time the wife would give the son in 
adoption. He contemplates cases in which 
the husband would be absent due to causes such 
as death or going away on a long journey. In 
the latter case it would bo diflicult though not 
impossible to obtain his consent. In the former 
it would be impossible to obtain it unless he had 
consented before his death and yet he makes the 
consent of the husband necessary in those two 
cases. For the case where the husband is pre- 
sent. he takes it for granted that the husband 
will give the boy in adoption himself. It is true 
that even though that is the natural translation 
of the Mitakshara, the legal position so far as 
adoption by a widow in this Presidency is con- 
cerned, is that the consent of the husband is not 
necessary in case he dies without having prohi- 
bited the adoption, and the widow can take a son 
in adoption after his death. But that decision, 
we find, is based upon the Vyavaharamayukha 
which is a book of paramount authority in Guja- 
rat and of a sufficient authority in the rest of 
Western India, though there its authority ia 
subordinate to that of Mitakshara. The leading 
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cage upon the point is Bahhmahai v. Badha^ 
bai, 6 Bom. H. O. R. (A. 0.) 181 and in that case 
the power of a Hindu widow to adopt a son 
without the consent of her husband was based 
upon earlier instances which are referred to at 
p. 187 of the report of that case and also upon 
the opinion of Shastris who bad been consulted 
the majority of whom were of the view that a 
widow could adopt after the death of her hus- 
band, if there was no prohibition from the bus- 
band during his lifetime. But that does not 
seem to us to alter the manner in which Vijna- 
nesvara looked at this matter and he thought 
that the consent of the husband was necessary 
if he was dead or if he had gone away on a long 
journey. 

[13] Nilakantha also has dealt with the same 
question. He quoted, first, the dictum of Vasistha 
which we have already mentioned above, and 
then in the process of commenting he has res- 
tricted the operation of the dictum that the 
consent was necessary to tbe case of a woman 
who wag adopting during the lifetime of her hus- 
band. He says in this connection : 

That means that the husband’s permission, how- 
ever, is intended only for a woman whose 
husband is alive for evident worldly reasons: 
Vyavaharamayukha, ^art ir, 1924 Edn., by 
Gharpure, at p. 79. He has given the reason as 
to why even though there is not in the original 
text of Vasistha any exception to the rule that 
the consent of the husband is necessary, he con- 
fines the case when the consent of tbe husband 
is necessary to those in which the husband is 
alive. According to Gharpure the translation 
of the relevant portion of Vyavaharamayukha 
is as follows : 

“But (an adoption) by a widow, (could be made) even 
without it, by the assent of her father, or in hia 
absence, by that of the jnali .... 'The father should 
protect (a woman while) a maiden daughter, the hus- 
band, when (she is) married, the sons in (her) old age; 
in their absence their yna^is. A woman has no inde- 
pendence at any time.* Thus her dependence on the 
husband has been mentioned as having reference to a 
particular state alone. In his absence or owing to his 
inhrmlty on account of old age or otherwise, her de- 
pendence rests even on her sons, etc.** 

It is obvious therefore that in giving his rea- 
Bone as to why the consent of her husband was 
not necessary in the case of a widow, Nilakantha 
said that when the husband is alive the consent 
is necessary because she is dependent at the 
moment upon her husband. When the husband 
dies, ehe would not be dependent on him, and 
the consent of the husband is therefore not neces- 
sary. Therefore he has specifically stated that 


a widow has as a matter of fact got an inherent 
right to adopt. (See Gharpure’s “Translation of 
Vyavahara-Mayukha,” Part ll, 1924 Edition, 
pp. 79 and 80.) It would be clear, therefore, that 
even though the commentators, viz. Vijnanes- 
vara and Nilakantha, were inclined to place a 
restriction upon the power of a woman to adopt, 
they were not prepared to say that she had in 
no case a power to adopt or the power to give 
in adoption a son except without tbe assent,, 
express or necessarily implied, of her husband 
and Nilakantha with whom we will be concern, 
ed in the present case because it comes from 
Gujarat, was prepared to restrict tbe operation 
of the dictum of Vasistha to cases in which a- 
woman's husband was alive. It is true that ho 
did not deal with the case which has now arisen 
before us, i. e. a case in which a woman whose 
husband was a lunatic gave her son in adoption 
without her husband’s consent because the hus- 
band’s consent obviously could not be obtained,, 
he being a lunatic. But we are not prepared to 
take, because Nilakantha did not deal with that 
question, that he wanted the husband’s consent 
in all cases in which the husband was alive. 
a matter of fact if we look at Gharpure’s trans- 
lation, what he means to say is that the condition 
of the husband’s consent cannot possibly be ap- 
plied to a case in which he is dead. We have- 
no doubt that the words which he has used are 
capable of bearing the interpretation that he ac- 
cepted the dictum of Vasistha in so far as it 
made the husband’s consent necessary within 
his lifetime. But the case before us is not ex- 
pressly dealt with, and it appears to us, therefore, 
that it is open to us to deal with the case upon 
the principles which we can deduce from tha 
texts which we have so far mentioned. 

[14] It is necessary to refer now to two other 
books which are of authority in Gujarat, though 
that authority is subordinate to that of Nila- 
kantha. They are Dattaka Mimansa and Dattaka 
Chandrika. These books are not commentaries 
upon any Smritis. They are independent trea- 
tises and among them Dattaka Mimansa is of 
greater authority than Dattaka Chandrika. 
Dattaka Mimansa deals at 0. IV, v. 10, with the 
dictum of Vasistha : 

The whole of the text is not quoted, but the 
opening words ^ are quoted 

which seems to indicate that the reference here 
is to the text of Vasistha. That would also be 
clear from the fact that after mentioning that 
"with the husband’s assent a woman also is com- 
petent,” the author says, "accordingly, Vasistha 
adds "unless with the assent of her husband. 
Then he goes on to refer to the words "whom 
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hi3 mother or his father give*’ and **bis mother 
or father give,” which are extracts from Manu 
and Yajnavalkya again and says “As for what 
is contained in these passages, as intimating the 
ei^uality of the father and mother; that is merely 
with reference to the assent of the husband. It 
would appear therefrom that he was prepared 
to accept Vasistha in preference to Manu and 
Yajnavalkya in so far as he said that the assent 
of her husband was necessary in case he was 
present. It is true that Dattaka Mimansa, o. iv, 
vv. 10 and ii by themselves do not refer to the 
presence of the husband, but that this has been 
meant would seem quite clear from Dattaka 
Mimansa, c. iv, v, 12, which runs as follows: 

It rpust not be argued that thus the gift of her son 

by a widow, though during a season of calamity, could 

not take place, on account of the impossibility of the 

absent of her husbiud; analogous (to her incapacity) to 

adopt. For, by referring to the instance recorded of 

tralava, such gift may be inferred as legal, and the 

singular number, indicating independence of another, 
IS used.’’ 

Now, this text shows that even though Dattaka 
Mimansa, c. iv, vv, 10 and ll, has made the 
husband’s assent necessary for the validity of 
the adoption by the wife or widow, Nanda 
Pandita, who was a reactionary inasmuch as he 
said that a widow could not adopt at all unless 
there was express assent from the husband, has 
gone on to make a distinction between the cases 
of giving and the cases of taking. He says expli- 
citly that even though the husband’s assent is 
necessary for taking in adoption, the case of 
giving stands on a separate footing and in 
support of this, he relied upon the instance of 
Oalava who was given by his mother in adop. 
tion without the permission of his father Vish. 
wamitra. The Dattaka Mimansa which is an 
authority in Gujarat thus makes a distinction 
between the cases of giving and the cases of 
taking, and says that the wife could give in 
adoption the son, though it says that that could 

distress. In our view, 
if Nilakantha had before him the case of giving 

in adoption by the wife of a lunatic, he would 

nave followed the satne line of reasoning. It has 

got to be remembered that the reason why he 

aaya that the consent of the husband is not 

necessary to the taking in adoption by a widow 

13 that the widow’s dependence upon her husband 

IS spoken m reference to a particular condition 

and if the wife is dependent upon her husband 

during his lifetime, when he is dead, she is no 

longer dependent upon him, and so his consent 

18 not needed. It follows logically from this 

that the consent of the husband is not necessary 

i^or giving when he was a lunatic, because if the 

husband was a lunatic, it could not possibly be 

said that the widow was dependent upon him. 


As a matter of fact, if wo refer to the passage 
from Nilakantha giving his reasons as to why 
the consent of the husband w'as confined to those 
cases in which the woman’s husband was alive, 
he says that the widow was not dependent upon 
the husband in other circumstances; for example, 
he refers to old age and infirmity. It is obvious 
therefore that it could not possibly be said that 
the widow would be dependent upon her bus- 
band in case the husband was a lunatic and we 
feel quite certain therefore (hat if Nilakantha 
had before him the case of giving in adoption 
by the wife of a lunatic, he would have, follow'- 
ing his own reasoning, said that the husband’s 
assent was not necessary. That as a matter of 
fact, appears to he the view of Dattaka Mimansa 

C, IV, v. 12 . 

[ 15 ] It is true that Dattaka Mimansa con- 
fines itself to the case of the validity of an adop- 
tion in which the widow gives a son in adoption 
during a season of calamity and justifies it 
by an illustration of a son given in adoption 
apparently during such a period. But these 
words which are to be found in the texts 
of the ancient Hindu law text writers as to a 
season of calamity have not in any case been 
insisted upon as a condition precedent to the 
validity of an adoption. As the Mitakshara 
mentions Vyavaharadhyaya leaf 54, Side i, lino 3, 

5:13^ : ” meaning thereby as Balam- 

bhati and Subodhini both mention “not the taker’’ 
so the adoption of a boy given even otherwise 
than in time of distress is still a valid adoption. 

In our view, therefore, there is no reason why we 
should regard a season of calamity as a condi. 
tion precedent for dispensing with the consent 
of the father. Nor is there any difficulty in ex- 
tending the power of giving in adoption from 
the case of a widow to the wife of a lunatic. If a 
widow has the power to give a son in adoption 
that 13 on one of two possible grounds. She has 
an independent power to give her son in adop. 
tion though it is subject to the paramount autho- 
rity of the husband who can prohibit her from 
giving the son in adoption. In that case, a luna- 
tic a wife has the same power subject to the 
same limitation. In the alternative, if consent is 
necessary and is dispensed with on the ground 
of the impossibility of obtaining it, there is no 
reason why it should be regarded as indispensa- 
hie m the case of a lunatic’s wife. We would 
ourselves base the power of a lunatic’s wife on 
the ground of her independence which is men- 
tioned more than once in the ancient Hindu law 


Ubj in mat view, we distinguish the case of 

this Court in Ramkrishna v. Laxminarayan, 
22 Bom. L. R. 1181 : (a. I, R. (7) 1920 Bom. 220). 
It was held by Sir Norman Macleod and Mr 
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Justice Fawcett, without giving any elaborate 
reasons, that **nnder Hindu law, the wife of a 
lunatic cannot make a valid adoption.” The case 
undoubtedly creates some diflSculty inasmuch as 
the text which has been relied upon for the neces- 
sity of consent of the husband is the same in 
the case of giving as in the case of taking. We 
find, however, that such an eminent authority 
as Nanda Pandita makes a distinction between 
the case of giving and the case of taking, and he 
has stated that the authority of a wife in the 
case of giving is much greater than in the case 
of taking. If w^e look at the matter from the 
point of view of convenience, which is one of 
the reasons why the consent of the husband was 
held necessary in Narayan v. Nana^ 7 Bom. 
H. G. R. (A. c. a.) 163, it would be found that 
there are fewer reasons for making the condition 
necessary in the case of giving than in the case 
of taking. Suppose, for example, a person had 
migrated or gone on a long journey, it was 
pointed out by this Court that it would lead to 
considerable inconvenience to hold that the wife 
is entitled to make an adoption. It may easily 
happen in that case that the husband may make 
an adoption in the country in which he has gone 
and the wife may make an adoption not know- 
ing that as a matter of fact the husband had 
already adopted. Such a case is not likely to 
arise in a case where a woman gives a son in 
adoption. In such a case at the most what may 
happen is that if the husband finds that an 
adoption has taken place, he may regard it as 
having occasioned from a religious point of 
view a loss to him of a son. The present case is 
one of a lunatic. But even in such a case one 
can conceive of a husband having regained sanity 
and finding that a boy whom he liked better 
than others had been as a matter of fact lost to 
the family by having been given in adoption. 
But in our view, the advantages are much 
greater than the disadvantages. It is obvious 
that when a mother gives a son in adoption, she 
is, in the first instance, assisting some one to 
obtain a son. That would make for greater 
acquisition of religious merit by the latter. In 
the second instance by the giving in adoption 
the natural son would find a better home and 
better conditions in life. In our view, therefore, 
the view which the DatlTaka Llimansa has given 
in c. IV, v. 12, should prevail. 

[ 17 ] The learned counsel who has appeared 
on behalf of the respondent has also drawn our 
attention to the Dattaka Chandrika, which has 
been quoted in Mayne, as I have already men- 
tioned, as an authority for the proposition which 
Mayne enunciates. It mentions in O. i, cls. 31 
and 32 : 

“But by a woman, the gift may be made with her 


husband’s sanction if he be alive, or even without it if 
he be dead, have migrated or entered a religious order 
— accordingly Vasistha, ‘let not a woman either give 
or receive a son unless with the assent of her husband, **■ 

32. Now if there be no prohibition, even there is 
assent; on account of the maxim : “The intention o£ 
another, not prohibited; is sanctioned.’ Yajnavalkya 
suggests, the independency of the woman, ‘He whom 
his father or mother gives is a son given.*— Also in 
another place : ‘deserted by his father and mother or 
either of them,* 

In so far as patfc l of Ol. 32 is concerned, we 
think that it would be diflScult to apply it in 
this case. No doubt it a son was given in adop- 
tion by a mother, the husband being present, in 
the absence of any evidence that the husband 
has expressly dissented, sanction could be easily 
inferred, but before it could be inferred, there 
must be in the person whose consent is to bo 
inferred the capacity to prohibit or consent. If 
the person is a lunatic and he is not capable of 
consenting, then it ia obvious that be ia 
not capable of prohibiting either. The aphorism, 
"the intention of another, not prohibited: ia 
sanctioned” corresponds to the doctrine applied 
by English Courts, i. e., silence is consent, and it 
is obvious that before such silence can be regarded 
to be evidence of consent, it must be the silence 
of a person who could have objected which he 
could not do if he was a lunatic. But we think 
that cl. 32 supports the conclusion which we 
have arrived at from the texts of Manu, Yajna- 
valkya and Nilakantha inasmuch as the author 
of Dattaka Chandrika mentions "Yajnavalkya 
suggests, the independency of the woman” in so 
far as he says, *He whom his father or mother 
gives is a son given,’ Also in another place he 
says : "deserted by his father and mother or 
either of them.” The view which the author of 
Daittaka Chandrika took therefore was that the 
mother had got an independent right of giving 
a son in adoption. The reference obviously is to 
giving and not to taking. 

[18] That, as a matter of fact, has been the 
view of this Court in Putlahai v. MahadUt 10 
Bom. li. B. 1134; (33 Bom. 107). That was a case 
in which the question arose as to the validity of 
an adoption of a son who was given by his mo- 
ther who had remarried after the death of the 
father. The earlier view which was taken in such 
cases was different. But in this case it was obaer- 
ved that according to the ancient Hindu law 
texts having authority in Western India the right 
of the female parent to give her son in adoption 
results from the maternal relation and is not 
derived by delegation from her husband. In 
support was quoted Manu IX, 168, Yajnavalkya, 
II. 136, Mitakshara Book xr, 9 and 10. Then it 

is observed at the bottom of the page: 

“In Mandlik’a Hindu Law, p. 468, we find the follow- 
ing passage which accords with the conclusions a» 
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which we have arrived. ‘The widow*3 power of giving 
in her own right has by tome been questioned but as 
it seems to us on very insufficient grounds. In point 
of fact the text^ by themselves are more clearly in 
favour of her competency to give than her ability to 
take and all the Digests held authoritative on this side 
of India are equally pronounced in her favour. Nanda 
Pandita himself, though he would wish for permission 
for a widow to take, is obliged to hold that Manuks 
texts being express in favour of the mother or the 
father being able to give the widow has the right to 
give,” 

It appears to us that if it is to be held that a 
widow has got a right to give without the assent 
of her husband because of Manu’s and Yajna- 
valkya’a texts which were expressly in favoui.' of 
both the mother and the father acting indepen- 
dently, then the least we can do when the wdfe 
has given a son in adoption while the husband 
was living is to conhne the dictum of Vasistha 
that the consent is necessary to those cases in 
which it is possible to obtain the husband’s con- 
sent, i. e., in cases in which the husband has 
gone away some distance though for the purpose 
of this case it is not necessary to go into the 
question of the necessity of consent in those cases. 
In this case in our view, the independent autho- 
rity of the wife to give her son in adoption could 
be exercised by her even without the assent of 

her husband. The adoption was therefore a valid 
adoption. 

[x9] In that view of the case, the appeal must 
be dismissed with costs. 

Appeal dismissed^ 
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Chagla C. J. and Tendolkar J, 

Punyabhai Dipchand — ApplicaJit v. Ccw- 

missioner of Excels Profits Tax, Bombay 
MofussiL 

(a) Excess Profits Tax Act (1940), S. 5, Proviso 3 
oubject m India starting business in Indian State 

deliberately and openly — Proiits of such business 

cannot be taxed by resorting to S. 10-A Exre«i«? 

Profits Tax Act (1940), S. 10-A. 

It ia always open to a subject to avoid paying income- 
tax on excesa profits tax if be could legally and legiti- 
mately do so. The Legislature has exempted profits 

>'■ *8 open to a Bubjeot in India to 

‘O, 8“ State deliberately and 

wm in’. '"O'' “^8t it he makes profits he 

Thi F “lose profits. 

Ihe Excess I rofits Tax Ofificer cannot, therefore tax 

such proiits by resorting to his powers under S. I'o-A. 

s ) Excess Profits T^x^'lct^ 

D. lU-A, N. 1. ' 

(b) Excess Profits Tax Act (1940), S. 10-A — 

Object — Section aims at fraudulent acts on part of 
assessee. ^ 


The section really aims at fraudulent acts on tho 
part of an assessee. Although the word “fraud'* is not 
expressly used, that was obviously the object of the 
Legislature, viz., that when an assessee who is liable to 
pay excess profits tsx enters into any transaction or 
transactions or takes resort to some subterfuge or device 
in order to avoid tax which he is liable to pay, tho 
Excess Profits Tax Officer can act under tho powers 
conferred upon him by S. 10-A. [Para 2J 

Annotation ; ('46-Man.) Excess Profits Tax Act. 
S. lO-A, N. 1. 

Sir Jamshedji Kanga —for Applicant. 

G. N. Joshi and AT. C, Setalvad 

— for the Commisioner, 

Facts. — The following question was referred 
to the High Court ; “Whether in the circum- 
stances of the case the powers of the Excess 
Profits Tax Officer under s. 10-A, Excess Pro- 
fits Tax Act, to make adjustments are in any 
way fettered by proviso 3 to S. 5 of the Act.” 
The facts leading to this question will be found 
in the judgment of the High Court, 

Chagla C. J — By this reference the assessee 
seeks to challenge an order made by. the Excess 
Profits Tax Officer under s. lOA, Excess Profits 
Tax Act. The assessee is a firm carrying on 
business at Ahmedabad in piece-goods, and the 
partners of the firm are one Punjabhai Dipeband 
and Goculdas Chhotalal, On 28th June 1941 , 
another firm of the same name was started at 
Jorawarnagar in the Wadhwan State, which is 
an Indian State, and in that firm Punjabhai 
and Goculdas were partners and there was also a 
third partner by the name of Chunilal Tribhovan. 

Thi3_ firm made certain profits, and the ques-’ 
tion is whether the profits of this firm are liable 
to payment of excess profits tax. 

[2] Now, S. 5 of the Act which deals with the 
application of the Act contains a special excep- 
tion in the case of business done in an Indian 
State, and it expressly provides that the Act 
shall nob apply to any business the whole of the 
profits of which accrue or arise in an Indian 
State. It is nob disputed in this case that as far as 
the profits of this business started in Wadhwan 
State are concerned, the whole of the profits 
accrued or arose in Wadhwan State. But the 
Excess Profits Tax Officer having failed to get 
at these profits resorted to a most extraordinary 
procedure. He availed himself of what be thought 
were bis powers under s. lO-A, Excess Profits 
iax Act. That section deals with transactions 
which are designed to avoid or reduce liability 
to excess profits tax, and if the Excess Profits 
Tax Officer is of the opinion that an assessee has 
entered into any transaction or transactions 
which are effected with that object, he may. 
With the previous approval of the Inspecting 
Assistant Commissioner, make such adjustments 
as respects liability to excess profits tax as he 
considers appropriate so as to counteract the 
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avoidance or reduction of liability to excess pro- 
fits tax which would otherwise be effected by the 
transaction or transactions. Acting under this 
section and with the previous approval of the 
Inspecting Assistant Commissioner, the Excess 
Profits Tax Officer adjusted the liability of the 
assesses to excess profits tax by adding to their 
profits accruing in Ahmedabad the profits which 
accrued to them in the Wadhwan State. I am 
conscious of the fact that the Income-tax Depart- 
ment has very wide powers given to it under 
the Income-tax Act and the Excess Profits Tax 
Act, but I did not imagine that those powers 
went so far as to permit an Officer of the Depart- 
ment to dictate to an assesses as to how he 
should carry on business and what methods he' 
should adopt in conducting his business. The 
Excess Profits Tax Officer seems to have taken 
the view that there was no reason whatever why 
the assesses should have started a new business at 
Wadhwan, and he discusses at some length the 
arguments which led him to the conclusion that 
this business was started solely for the purpose 
of avoiding excess profits tax. Now, it has been 
often repeated, and very rightly, that it is 
always open to a subject to avoid paying income- 
tax or excess profits tax if he could legally and 
legitimately do so. The Legislature has exempted 
profits which accrue in an Indian State from the 
purview of the Excess Profits Tax Act. There- 
fore, it is open to a subject in India to start 
business in an Indian State deliberately and 
openly, knowing full well that if he makes profits 
he will not have to pay excess profits tax on 
those profits. There is no liability whatever to 
pay excess profits tax on profits which accrue in 
an Indian State. If that be the position, it is 
impossible to understand how the Excess Profits 
Tax Officer, by resorting to his powers under 
s. lO-A, could defeat and override the provisions 
of the Act itself. What the Excess Profits Tax 
Officer has really done is to have made the 
profits accruing in an Indian State liable to 
excess profits tax, although the Legislature has 
thought fit to exempt those profits from tax. 


Mr, Joshi says he has done so because in his 
opinion the business was started at Wadhwan 
in order to avoid the payment of excess profits 
tax. It is difficult to understand how there can 
be an avoidance of liability if there is no liabi- 
lity at all. The section really aims at fraudulent 
acts on the part of an assesses. Although the 
word "fraud" is not expressly used, that was 
obviously the object of the Legislature, viz., that 
when an assessee who is liable to pay excess 
profits tax enters into any transaction or trans- 
actions or takes resort to some subterfuge or 
device in order to avoid tax which be is liable to 
pay, then the Excess Profits Tax Officer can act 

under the powers conferred upon him by S. 10-A. 
But here we start with this basis that there is no 
liability whatever on an assessee to pay tax in 
respect of profits accruing outside British India. 
If that be so, there cannot possibly be an avoid- 
ance of payment of tax within the meaning of 
S. 10 -A of the Act. The motive of the assessee 
for opening the business is entirely immaterial 
and irrelevant. It is no concern of the Depart- 
ment how an assessee should conduct and Oarry 
on his business, and even if an assessee deliber- 
ately chose to start a business in a part of India 
where no excess profits tax is payable, he was 
perfectly entitled to do so and he was within the 
law in doing so. In my opinion, therefore, the 
order made by the Excess Profits Tax Officer 
was clearly wrong and in excess of the jurisdic- 
tion conferred upon him by the statute. 

[3] The question is not properly framed. We 
will reformulate the question and the question 
will read thus : 

“Whether in view of the provisions of the third 
proviso to S, 5 of the Act, the Tribunal was justified in 
holding that S, lOA applies to the oase?“ 

To that the answer is in the negative. The Com- 
missioner to pay the costs. 

Tendolkar J. — I agree. 

v.R.B. Answer accordingly. 
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Municipality — Grant held was only a licence 
and not a lease— Grant did not require registra- 
tion 

Specific Relief Act (I [l] of 1877), S. 15 — 
Manager of joint Hindu family agreeing to sell 
family property for purposes not binding on 
family — Suit for specific performance— Other 


Specific Relief Act Uontd.) 
members not made parties to suit — Plaintiff 
not prepared to purchase manager's share for 
entire consideration — Lower Court held justified 
in refusing to grant decree for specific perfor- 
manoa for manager's share in property 18 

Transfer of Property Aot (IV [4] of I882), 

S. 54 — Mere agreement to purchase im. 
movable property or payment of price or 
delivery of possession wjuld not pass title to 
person paying price, without execution of regis- 
tered conveyance — Person receiving price does 
not become benamidar — Indian law does not 
make distinction between equitable ownership 
and legal ownership 28a 

S. 105 — Lease or licence — Municipality 

granting by deed for 3 years right to collect fees 
re coverable from butchers at slaughter house — 
Possession and control remaing with Munici- 
pality — Grant held was only a licence and not 
a lease — Grant did not require registration la 

S. 117 — '^Agricultural purposes” — Tests 

indicated — Primary object must be cultivation 
— Contract of lease between zamindar and 
zamindar — Lease transferring zamindari and 
jagirdari right — Primary object not cultivation 
— Lease held not for agricultural purposes 34 
Workmen’s Compensation Aot (VllI [8] of 
1923), S. 5 a) (b), and (c ) — Workman, such 
as a tindal, employed for a few days with one 
employer and after completion of the piece of 
work engaged by another employer — Retainer 
given by employer and workman periodically 
employed by him over whole period of preced- 
ing year — S. 5 (a) and ( 0 ) not applicable but 
S. 5 (b) would apply — Method of calculation 
would be second method provided under S, 5(b) 
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COMPARATIVE TABLES 

Owing to late receipt of Other Journals the following Supplement 
to Comparative Table of A. I. R. = Other Journals is issued. 

A. I. R. (35) 1948 Sind=Other Journals 

A I R 1948 Sind A I R 1948 Sind A I R 1948 Sind 

QUier Journals AIR Other Journals AIR Other Journals 

TOO PakCa9l9493ind 26 120 PakOa8l9493ind 6 127 PakCa9l9493iDd68 
no PakcLl9493ind 10 1949-17 I T B 187 129 PakCa9l949Smd43 

122 PakCa8l949Siad 1 


air 1949 Sind 

air Other Journals 

1 PakCa8l949Sind 17 
6 PakCaBl949Sind 46 
9 Pak0a9l9493ina 57 
10 PakOaBl949Sind 68 
12 ILR (1947) Ear 224 
PakCa9l649Sind 77 


A. I. R. (36) 1949 

A I R 1949 Sind 
AIR Other Journals 
18 PakGa3l949Sind 60 
21 PakCasl9493ind 73 

23 PakGasl9493ind 66 

24 Pakaa3l9493ind 93 
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A. I. R. (36) 1949 Sind 1 [C. N. L] 

Tyabji C. J. and Meher J. 

Gopaldas J ethmal and others — Appellants 
V. The Municipality, Hydeiahad, Sind — Bes> 
pondent. 

First Appeal No. 19 of 1942, Decided on 25th Septem 
her 1947, from judgment and decree of First Class Sub- 
Judge, Hyderabad, dated 31st January 1942. 

(a) Registration Act (1908), Ss. 2 (6), (7) and 17 
(d) — Lease or licence — Municipality granting by 
deed for 3 years right to collect fees recoverable 
from butchers at slaughter house — Possession and 
control remaining with Municipality — Grant held 
was only a licence and not a lease— Grant did not 
require registration — T. P. Act (1882), S. 105 and 
Easements Act (1882), S. 52. 

Where a Municipality by a deed of contract granted 
IOC 3 years to the defendant a right to collect fees re- 
coverable from the butchers at the slaughter house and 
an implied right to use the slaughter house for that 
purpose, but the possession and control of the slaughter 
house remained with the Municipality, it was held that 
the contract was only a licence and not a lease of immo- 
vable property. The document therefore did not require 
registration : A. I. R. (25) 1938 Mad, 746 Dissent • 
A. 1. R. (27) 1940 Bom. 369. Rel, on; 

A • [Para 22] 

P- Act, S. 105, N. 14; 
( 46-Man.) Easements Act, S. 62, N. 4; (’45 Com.) Regis- 
tration Act, S. 2 (6), N. 6; S. 17, N. 31. ® 

(b) Contract Act (1872), S. 73-Damages — Cal- 
culation of— Deposit forfeited must be credited. 

In a suit for breach of a contract, in calculating 
damag^ the deposit forfeited under the contract must 
^ credited to the defendant: A. I. R. (3) 1916 Sind 4 

[Para 241 

Annotation.— (’46-Man.) Contract Act, S. 74, N. 12. 

(c) Contract Act (1872), S. 73-Interest on dama- 
ges — Interest on damages can be allowed only if it 
was payable under the terms ol the contract. 

A^nnotation — (’46-Man.) Contract Act, S. 10^ 

Faiechand Asmdomal—lot Appellants. 

F, p, CasieUino — for Respondents. 

Meher J. — This is an appeal from a judg- 
ment and decree passed against the two appel- 
lants by the First Class Sub-Judge, Hyderabad 
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awarding Rs. 7509-12-9 as damages for breach of 
a contract. 

[2] Under the contract appellant l had the 
right to collect fees in the slaughter houses at 
Hyderabad for three years from ist April 193 g, 
and appellant 1 had to pay annually Rs, 7,706 
in four quarterly instalments, to the respondent. 
Appellant 1 became very irregular in the 
payment of the instalments and the Standing 
Committee of the resixmdent, the Municipality 
of Hyderabad, on the recommendation of its 
Chief Officer, cancelled the contract on 30 th 
November 1937, and directed the Chief Officer to 
arrange for the collection of the fees depart- 
mentally. The Chief Officer thereafter collected 
the fees from llth December 1937 to 31st March 
1939. Appellant 1 had to pay Rs. 23,115 on 
the entire contract, out of which he had paid 
Rs. 9,592-11-0, the balance being Rs. 13,522-4 o. 
The fees realised by the Municipality depart- 
mentally after llth December 1937 during the 
contract period amounted to Rs. 8,030- 12- G. The 
Municipality claimed that it had spent 
RS. 1,140-1-3 over the establishment for collecting 
the fees, Rs. 139-9-0 in respect of receipt books 
and Es. 325-6-0 as supervision charges. In all the 
respondent claimed Es. 9,116-13-0, ES. 7,021.7-7 
being the difference between the sums payable 
by the appellant in instalments and the sums 
paid by him, and Es. 2,095-6-3 as interest at the 
rate of 9 per cent, up to the date of the suit 
claimed to be due under the terms of the con- 
tract. The respondent Municipality also claimed 
the right to forfeit the deposit of Es. l,92G-4-0, 
which the appellant had deposited with the 
Municipality, under the terms of the contract. 
Appellant 2 was surety for appellant l under a 
surety bond executed by him. 

[3] Appellant 1 admitted the execution of the 
contract, but contended that it was not enforce- 
able or admissible in evidence for want of regis. 
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tration. He further contended, inter alia, that 
he had not committed any breach of the con- 
tract and that, therefore, the plaintiff had no 
right to collect the fees departmentally, 

[4] The learned Sub-Judge came to the con- 
clusion that appellant 1 was guilty of a breach 
of the contract, and that he and his surety 
(appellant 2 ) were liable to pay damages to the 
plaintiff Municipality as claimed by them, ex- 
cept the items of Rs. 1,140.1-3, Rs. 139-9-0 and 
Rs. 325-G-O, referred to above which he held to 
be not proved. 

[5] The first point taken in this appeal by 
Mr. Fatehchand for the appellants is that the 
document containing the contract on which the 
respondent Municipality based their suit, was 
not admissible, as it was not registered. It is 
contended that the contract was a lease of 
immovable property for three years and requi- 
red registration. 

[ 6 ] It is necessary to set out here the terms 
of the contract, which are as follows; 

agreemeTnt 

"1, Bhai Gopaldas eon of Bbai Jethtnal by caste 
Hindu Bhaibhund, aged about 32 years, occupation 
contractor, resident of Hyderabad, Sind, agree and give 
in writing that I have taken lease of recovery of slaugh- 
ter fee of slaughter houses of Phuleli and Gidu Buoder 
towns on the following ternas from the Muncipality of 
Hyderabad under the Standing Committee’s resolution 
No. 663 dated 18th February 1936 in the sum of 
Es. 7705 in words rupees seven thousand, seven hun- 
dred and five per year, tenable for three years with 
effect from 1st April 1936 to 31st March 1939. I agree 
to pay the consideration of lease in four instalments 
every year, each on 5th April 1936, 5th July 1936, 6th 
October 1936, and 5th January 1937. Likewise I shall 
pay the consideration payable during the remaining 
years on the above dates. If I failed to pay any instal- 
ment within the scheduled period, the Chief Officer has 
every right either to give me time (for payment) on 
condition that I shall pay interest of twelve annas per 
cent, per mensem or in case of extension beieg refused 
to cancel the lease or having cancelled to re-auction or 
carry on the collections departmentally. I shall not 
claim any interest if any profit thereon accrues to the 
Municipality, but in case of loss I, my heirs, and repre- 
sentatives shall be bound and liable to make good the 
loss, thus sustained. 

2. I shall receive the following slaughter fees in the 
aforesaid lease according to the below mentioned rates. 

3. I shall pass receipt to every butcher, as is usually 

done, immediately no receipt of slaughter fees. I shall 
get the receipt book printed with my monies and shall 
use them only after they are got sealed from the Muni- 
cipal Officer. „ . -r . 1 . 

4. If any butcher did not pay the fee, I shall recover 

it myself according to law. The Municipality shall have 
no interest in it and neither shall I summon help from 
it, nor shall it be bound to help. 

5. Only goats and sheep will be slaughtered in the 
slaughter houses shown in the leaae-deed. I shall not 
^low slaughter of any other animal. 

6. I shall permit slaughter of those goats and sheep 
as are examined and approved by the Municipality’s 
approved doctor and which bear the mark and seal of the 
Municipality in token of its being approved. The Muni- 
cipality’s approved officer will impress approved seals on 


the meat of the slaughtered cattle and the lessor shall 
not put any obstacle therein. 

7. If the (rate of) slaughter is reduced on account of 
any calamity or disease and I am put to lose, 1 shall 
not raise any plea but shall pay the consideration of the 
lease and the Municipality shall not be bound with me 
in that respect. 

8. If any instalment or any instalments remain fo 
be paid out of the consideration of the lease, the Chief 
Officer has right to appropriate deposit money, towards 
(payment of) lease money, and if any notice is given fo 
me, I shall recoup the deposit money within the speci- 
fied time failing which the Chief Officer is authorise to 
cancel the lease and forfeit the deposit for which I shall 
not raise any dispute. 

9. I shall be liable and bound by the decision of the 
Standing Committee for the fulfilment of the above- 
terms or in case of any dispute or confusion. 

10. I shall keep deposit of (25) twenty-five per cent, 
for the fulfilment of the above terms and which will be 
refunded (to me) after the specified period and compU- 
ance of the above terms. But if 1 made default in com- 
plying with the terms, the Chief Officer shall have right 
to forfeit whole or any part of the deposit, and I shall 
not take any exception therefor. 

BATE OF SLAUGHTER FEES: 

Goat each 0 16 one anna six pies. 

Sheep each 0 3 0 annas three." 

[7] Mr. Fatehchand, in support of his argu- 
ment has relied on the definition of "immova- 
ble property’* given in cl. (6) of S. 2, Registra- 
tion Act which includes "any other benefit to 
arise out of land." He has relied on a case deci- 
ded by the Madras High Court. Mahomed 
Bowther v. Tinnevelly Municipal Council 
reported in A. I. B. (25) 1938 Mad. 746 ; (182 I. c. 
299) of which the head-note is as under : 

"The right to collect the fees of slaughter houses and 
fish bazaars amount to a profit arising out of land and 
falls within the definition of immovable property as 
given in S. 3, cl. 26, General Clauses Act. The letting 
of such right would therefore fall within the definition 
a ’lease’ as defined in S. 105. T. P. Act, and would re- 
quire to be executed by both the lessor and the lessee 
under S. 107. T. P. Act. Where the lease is executed 
by the lessee and presented for registration by him, 
but at the time of the registration it is not executed 00 
behalf of the lessor, such lease is invalid 

[ 8 ] Mr, Fatehchand has also cited the case in 
Sihander and others v. Bahadur and others,. 
(1905) 27 ALL. 462, where it was held that the right 
to collect market dues upon a given piece of land 
was a benefit arising out of land, within the pur- 
view of the Indian Registration Act, and that 
therefore the lease of such a right for a period 
of more than one year, must be made by a regis- 
tered instrument. 


[9] Stress was laid on S3. 173 and 174, Bombay 

lunicipal Boroughs Act which are as follows: 

"J75 (1). The Municipality may from time to time 
jen or close any public market or slaughter-house. It 
[ay also either take stallage or other rents or fees for 
le use by any person of any suoh market or slaogbter- 
ouee, or from time to time sell by publio auction or 
herwise the privilege of occupying any stall 
1 or of otherwise using any such market or nf 

3 QS 6 (2) Any person who, without the permission 

mnnidi>aU«y. .hall Bell or expose 
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iot sale any artiole in the said markets or use the said 
slaughter house, shall be punished with fine whioh may 
extend to twenty-five rupees.’* 

“i74. It shall be lawful for the municipality to lease 
by public auction or private contract the collecting of any 
rent or fees whioh may be imposed under S. 173 : 

Provided that the lessee shall give security for the 
•due fulfilment of the conditions of the lease." 

[10] Mr. Fafcehchand has argued that the fees 
paid at the slaughter house were therefore “fees 
tor the use of the slaughter house," and such 
fees were benefits attached to and arising out of 
the piece of land where the slaughter house was 
and fell within the meaning of “immovable pro- 
perty"aB defined in cl. (6) of s. 2, Registration Act. 

[11] The learned Sub-Judge was of the view 
that the document did not require registration 
as the plaintiff had not leased out the slaughter 
lioiise to defendant l, but had only assigned the 
right to collect the slaughter fees. He further 
observed that there was a distinction between 
profits arising out of immovable property and 
profits arising out of the statutory right to collect 
fees. On this latter point, he relied on the case 
of Bhagwant Genuji Girme v. Gangahisan 
EarngopaU A. i. R. ( 27 ) 1940 Bom. 3G9 : (I.L.R. 
(1041) Bom, 71) a portion of the headnote of 
which is as follows : 

“The claim to levy tolls by Goveruraeut is based on 
a statutory right and in Bombay it is conferred by the 
ToUs on Rmda and Bridges Act. The right of the 
Government to levy tolls under the Tolls on Roads and 
Bridges Act is neither a benefit arising out of nor an in- 
cident of the ownership of Government in the soil of 
■the road under 8. 87, Bombay Land Revenue Code. It 
is therefore not immovable property; and consequently 
an aesignmeot or extinguishment of the rights of the 
lesseea of the tolls would not be compulsorily recistrablo 
under 8. 17, cl. (1) (b), Registration Act." 

[12] The reasoning in that case is that the 
benefit to arise out of land necessarily implies a 
benefit which would ‘arise as an incident of the 
ownership of the land, that the right to recover 
toll was not an incident of such ownership, but 
was independent of the ownership of Government 
in the soil of the road. This reasoning is appli- 
cable here although the facts of the case before 
us are very different from the facts of this 
Bombay case. 

[ 18 ] We are of the opinion that the contract 
in this case was only a licence and not a lease of 
immovable property. We are of the opinion that 
the document in the Madras case cited by 
Mr. Fatehchand. referred to above (a decision of 

a single Judge), was not correctly construed as 
a lease of immovable property. 

[ 14 ] As regards the Allahabad case referred to 
&bove, it appears that what was transferred was 
a right to hold a market on a private land and 
it would appear that the transfer by the proprietor 
of the private land involved a transfer of the 
esdusive right to use the land and the case is. 


therefore, not in point for the decision in the 
present case. 

[16] The distinction between a lease and a 
licence which depends upon the question w^hetber 
there was a transfer of a benefit arising out of 
land is stated in Halsbury’s Laws of England, 
Hailsham Edition, vol. 20, p. 8, as follows : 

‘A grant under which the grantee takes only the 
right to use the premises without exclusive possession 
operates as a license, and not a lease. In deciding 
whether a grant amounts to a lease, or is only a license 
regard must be had to tbe substance of the agreement. 
If the effect of the instrument is to give the holder the 
exclusive right of occupation of the land, though subject 
to certain reservations, or to a restriction of the purposes 
for which it may be used, it is a lease; if the contract is 
merely for tbe use of the property in a certain way and 
on certain terms, while it remains in the possession or 
control of the owner, it is a license." 

[16] The point is also referred to in Woodfalla 
Law of Landlord and Tenant (p, c, 2lth Edition) 
as follow'S ; 

It has been seen above that there is a demise where 
a right is granted to the exclusive possession of lands or 
tenements for a determinate term. A grant of such 
exclusive possession is a lease although there may be 
certain reservations or a restriction of the purpose for 
which the possession may be used, and although it may 
be described as a license. Nor is an instrument a lease, 
although it contains tbe usual words of demise, if its 

contents show that such was not the intention of the 
parties." 

[17] 'In the case of the Indian Hotels Co. Ltd. 
V. Phiroz Sorahji Contractor, A. I. R. (10) 1923 
Bom. 228 : {88 I. c. SIG) it wa3 held by Faw- 
cett J. that, having regard to the definition of' 
licence in s. 52, Indian Easements Act, there is 
no substantial difference between the Indian 
and the English law’ on the subject, and that 
tbe words 'right to enjoy* in s. 105, T. P. Act, 
when read with s. 108 of the same Act, in which 
the rights of the lessee are stated, clearly show’ 
that there must be a right to exclusive possession 
in a lease under the Transfer of Property Act, 
and that the question of exclusive possession is 
the main test to be applied in determining 
whether a document amounted to a lease or to a 
licence only. In that case the facts were that the 
plaintiffs, who w’ere the owners of the immovable 
property known as the “Wellington Mews,** had 
given cubicles or lock up rooms, each of which 
was sufficiently large to contain a motor car, for 
the use of motor car owners and a monthly rent 
was recovered from these owners. No particu. 
lar portion of the cubicle was allotted to a parti- 
cular car, but the cars kept inside took up their 
position as they happened to come in. It was 
held that it was not a case in which exclusive 
possession of any portion of tbe mews was given, 

and that the contract in the case was a licence 
and not a lease. 

[18] We might refer to other cases in which 
the same principle was applied. 
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[19] In the case Acting Secy. Board of Be- 
venue v. The Agent, SoutJi Indian Bly. Go. Ltd,, 

Trichinopoly, A.i.R. (12) 1925 Mad. 434: (48 Mad. 
378 F. B.) certain documents by which permission 
was given by the South Indian Railway Company 
to consignees of coal to stack coal in station yards 
on payment of rent were construed as licences 
and not as leases. 

[20] In Hill V. Tupper (1863) 2 H. & c. 121 
: (32 L. j. Ex. 217) where a canal company 
by deed granted to the plaintiff the sole and 
exclusive right or liberty of putting or using 
pleasure boats for hire on their canal, it was held 
that the grant did not create such an interest or 
estate in the plaintiff as to enable him to maintain 
an action in his own name against a person who 
disturbed his right, but operated merely as a 
licence. 

[ 21 ] In Warr d Co, Ltd, v. London County 

Council (1904) 1 K. B. 713 : (73 L. J. K. B. 362) 
where the contract was expressly in the form 
of a demise for a term of years of the exclusive 
right to supply refreshments in the theatre, with 
the necessary use of the refreshment rooms, it 
was held that there was no demise of an interest 
in land, but only a licence. 

[22] We think that the principle applied in 
the above cases is applicable to the case before us. 
It is not disputed that the possession and con- 
trol of the slaughter house remained with the 
respondent Municipality. The agreement in this 
case did not effect a demise of the slaughter, 
house, but gave appellant 1 a right to collect 
fees recovered from butchers at the slaughter 
house and an implied right to use the slaughter 
house for that purpose. By the contract, appel- 
lant 1 agreed that he would permit the slaughter 
of only those goats and sheep which were examin- 
ed and approved by the Municipality’s doctor and 
which bore the mark and seal of the Municipality 
in- token of their being approved. The Munici- 
pality’s approved doctor was to impress seals on 
the meat of the slaughtered cattle. There is 
nothing in the agreement to show that the re- 
lationship between landlord and tenant was 
created or that possession of any kind and much 
less exclusive possession of the building was to be 
given to appellant 1. We are of the view that 
the contract in this case was only a licence and 
not a lease of immovable property. The docu- 
ment, therefore, did not require registration. 

[23] The next point taken in this appeal is 
that there was no breach of the contract on the 
part of appellant 1 and that on the contrary it 
was the respondent Municfpality which committed 
a breach of the contract, when it cancelled the con- 
tract on 80th November 1937. Now it is clear from 
the evidence on record , and it is not disputed on be- 


half of the appellants, that from the very begin- 
ning appellant 1 was irregular in the payment of 
instalments and that on the date on which the 
lease was cancelled, two instalments, each of 
Hs. 1926-4 0 were over due. But it is contended 
that the Municipality should, on the first default,, 
have appropriated the deposit money of Rupees 
1926-4-0 towards payment of lease money and 
given a notice to appellant 1 to furnish a fresh 
deposit, and that as this had not been done, the 
Municipality had no right to cancel the contract 
or to carry on the collections departmentally. 
It has been argued that ol. (8) of the contract 
must be read along with cl. (l). Now by cl. (8) 
it was provided that the Chief OflBcer had the 
right to appropriate deposit money towards pay- 
ment of lease money, and on such appropriation 
to give notice to appellant 1 to furnish a fresh 
deposit. Clause (lO) also gave the Chief Officer 
the right to forfeit the deposit, if appellant 1 
made any default in complying with the terms 
of the contract. It is clear that els. (8) and (10> 
gave additional rights to the Municipality, and 
did not derogate from the clear terms of cl. (l), 
under which in case of default of payment of 
any instalment, the Municipality had the right 
to cancel the contract and re* auction the collec- 
tions. or to make the collections departmentally. 
As appellant 1 was in default to the extent of 
two instalments in breach of the contract on 
30th November 1937 the Municipality clearly had 
the right to cancel the contract and collect the 
dues departmentally. 

[24] The next point urged is that in calculating 
damages the learned Sub-Judge was in error in 
not taking into account the deposit of Rupees 
1926-4-0 forfeited by the respondent Municipality. 
Under cl. (lO) of the contract, the Chief Officer of 
the Municipality had the right to forfeit this de- 
posit in case of any breach on the part of appel- 
lant 1. The appellant’s contention is that after 
this deposit was forfeited, it had to be credited 
to the appellant when damages were computed. 
This contention appears to us to be correct, and 
has not been seriously disputed by the other side, 

[25] In Trikamji Jiwandas d Co, v. Trus- 
tees of the Port Trust of Karachi, (1915) 10 
S li.R. 4 : (A.I.R. (3) 1916 Sind 4) the Karachi Port 
Trust had sued the defendants, who were coal 
merchants, for a breach of contract to supply coal. 
The defendants had committed a breach of the 
contract and the Port Trust had forfeited a de- 
posit. It was held that the plaintiffs could not 
recover damages without giving defendants credit 
for the deposit. 

[26] The last point taken in this appeal is that 
the item -of interest amounting to Rs. 2096-6-3 
up to the date of suit, should not have been in- 
cluded in the amount awarded. In giving rea- 
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sons for awarding this interest, the learned 
Sub-Judge has stated : 

“The agreement (Ex, 71 Cl. 1) does provide a stipula- 
tion for interest at 9 per cent, in case the defendant did 
not pay any instalment regularly. There has been de- 
fault, therefore, plaintiff is entitled to claim interest at 
that stipulated rate.’* 

[27] But the terms of cl. (1) are ; 

“If I fail to pay any instalment within the scheduled 
period, the Chief Officer has every right either to give 
me time (for payment) on condition that I shall pay in- 
terest of twelve annas per cent, per mensem or in case 
of extension being refused to cancel the lease or having 
cancelled to re-auction or carry on the collections de- 
partmentally.” 

[28] It is clear, therefore, that under this clause 
interest was payable only on overdue instalments 
when an extension of time for payment was 
given by the Chief Officer. This clause cannot be 
construed to mean that interest had to be paid 
on all over-due instalments. Interest can be 
allowed only if it was payable under the terms of 
the contract. We think, therefore, that this item 
should not have been allowed by the lower Court. 

[29] The result is that the claim allowed by 
the lower Court has to be reduced by rs, 192G-4-0, 
the deposit forfeited by the Municipality for 
which credit has not been given and by Rupees 
2095 5-3 allowed as interest payable up to the 
date of the suit. 

[30] The decree of the lower Court is modified 
to this extent ; the decree against the appellants 
will be for Rs. 3,613 3-6 only, and proportionate 
costs of the suit, and for interest at 6 per cent, 
per annum from the date of the suit till the 
date of realisation. The appellants have succeeded 
in this appeal to the extent of Rs. 4021-9-3. We 
direct that the respondent Municipality do pay the 
appellants the costs of the appeal on this amount. 

Order accordingly. 


A. I. R. (36) 1959 Sind 3 [G, N. 2,] 

Thadani and Constantine JJ. 

Sm. Gangabai wlo Pessumal and others 

Appellants v. Sm. Parmesharibai wlo Topan^ 
das and others — Pespondents, 

First Appeal No. 12 of 1944, Decided on 5th Decem- 
ber 1947, from decision of First Class Sub Judee. 
Larkana) D/- 15th February 1944* 

(a) Hindu law — Joint family — Family property — 
Joint family business — Property acquired by joint 
exertions _ Property not treated as partnership 
properly — Property is joint family property. 

Where property is acquired by members of a Hindu 
joint family by their joint exertion, in a joint business, 
and they do not treat the property so acquired as tbei»* 
partnership property, it would be regarded as joint 
family property ; A. I. R. (23) 1936 Sind 217. Rel, on. 

[Para 10] 

(b) Hindu Women’s Rights to Properly Act 
(1937) (read with Sind Act iX [9] of 1943). S 3 
and (3) — Widow’s interest in coparcenary estate 


fluctuates in the same way as if her husband had 
been alive. 

Under S. 3 (2), a Hindu widow’s interest in her 
husband’s coparcenary estate, so long as she does not 
claim partition, is liable to be increased or decreased by 
the death or birth of a coparcener in the joint family 
in the same way as if her husband had been alive : 
A. I. R. (32) 1945 Mad. 21. Rel on. [Paras 11, 14] 

A Hindu joint family governed by Mitakshara con- 
sisted of coparceners A, B and C. C died leaving a 
widow. Subsequently B died leaving no heirs. In a 
suit for partition by C’s widow under S. 3 (3) : 

Held that she was entitled to one-half share in the 
joint family property and not merely to one-third. 

[Para 12] 

Annotation : — (’46-Man) Hindu Women’s Rights 
to Property Act, S. 3 N. 1. 

(c) Hindu law — Joint family — Family property — 
Nucleus — Subsequent acquisition ~ Presumption 
— Purchase of property by co-parcener — No evi- 
dence that purchase was out of separate income 

Property is joint family property. 

Where there is no evidence that certain property was 
purchased by a coparcener out of his separate income 
and where there is a nucleus in the shape of a business 
which provided income to the joint family, it is reason- 
able to suppose that it was purchased out of the joint 
family income and is, therefore, part of the joint family 
estate : A. I. R. (9) 1922 P. C. 266, Ref. [Para 17] 

M anghanvial Bhojraj — for Appellants, 

Keshowdas Dalpatrai — for Respondents. 

Thadani J. — This is an appeal from the 
decision of the learned First Class Subordinate 
Judge of Larkana in Suit No. 16 of 1942 in which 
he passed a preliminary decree for partition and 
separate possession of the property in suit and 
appointed a Commissioner for partitioning the 
property other than the agricultural property 
and ascertaining the outstandings of the shop 
and mesne profits. The agricultural properly 
was ordered to be partitioned by the Collector 
of Larkana. 


[2] The suit was instituted by the widow and 
two daughters of one Topandas against one 
Pessumal son of Parumal, Shrimati Gangabai 
w/o Pessumal, Shrimati Lakhambai widow of 
Parumal, and Ramchand and Murli, two sons 
of Pessumal for partition and separate posses- 
sion. The relationship of the parties is shown in 
the following geneological table : 


PARUMAL LAKHAMBAI (deft. 2) 


Pessumal= Channomal Topandas died in 

Gangabai died in 1941 1937. December 

*^®^*'* ^ =Parmeshwaribai 

! (P12. 1) 


Ramchand Deft. 3. Murli Deft. 4. 


Tirathmal died Sushila 

in 1941. Plff. 2. 


BhagwanI 
P12. 3. 


[S] The respondents’ case was that they and. 
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the appellants were members of a Hindu joint 
family and together owned joint family property 
shown in schs. A, B and O; Topandas, the hus- 
band of respondent 1 Parmeshwaribai, died in- 
testate on 15th December 1937; at the date of the 
suit, Tirathmal the son of respondent 1 was dead; 
she, therefore, as the widow of her husband To- 
pandas had the same interest in the joint family 
property in suit as her husband by reason of the 
provisions of the Hindu Women’s Rights to Pro- 
perty Act (xvill [18] of 1937), and that upon 
partition she was entitled to a share equal to 
the share of Pessumal. Pessumal died during the 
pendency of the suit and his widow Gangabai and 
Pessumal’s two sons Ramchand and Murli were 
brought on the record as defendants 1 A, 8 and 4 
respectively. Defendants 3 and 4, being minors 
were represented by the Nazir of the First Class 
Civil Court of Larkanaas their guardian-ad-litem. 
Respondent 1 alleged that as the appellants had 
quarrelled with her and her two daughters and 
were threatening to dispossess them of the joint 
family property, she was obliged to bring the 
present suit. 

[4] The appellants’ case was that they and 
the respondents were not members of a Hindu 
joint family; no property was left by Parumal; 
the shop goods and outstandings mentioned in 
sch. o did not belong to the joint family; the shop 
business and its outstandings were the exclusive 
property of Pessumal; the shop goods and out- 
standings were excessively valued by the res- 
pondents; their actual value was considerably 
less. Pessumal denied the allegation of the 
respondent Parmeshwaribai that he had any 
ornaments belonging to Parmeshwaribai with 
him; there were no ornaments at all belonging 
to the joint family. Pessumal denied that there 
was any property belonging to the joint family; 
he alleged that he and his deceased brother 
Chainomal were the owners of the properties 
mentioned in Schs. A and B by purchase; Topan- 
das during his lifetime did not lead a good 
life and lost a great deal of money in business, 
and in order to improve his social status he 
and Chainomal mentioned his name also as a 
purchaser in the sale-deed. 

[5] As regards house No. 5 mentioned in 
schedule A, Pessumal contended that it was 
purchased after the death of Topandas, and that 
Topandas’ widow and his daughters had no inte- 
rest in it. He further alleged that one Mr. 
Holaram, an advocate, was appointed an arbi- 
trator to settle the family disputes and be decid- 
ed that Topandas’ widow should have no share 
in the family property, but should receive Bs. 15 
p, m. for her maintenance; this award w’as acted 
upon by Topandas’ widow and her daughters 
and they were therefore debarred from bringing 


the present suit. The defence of the other appel- 
lants was the same as that of Pessumal. 

[6] Upon the pleadings the trial Court framed 
the following issues : 

*T. Are plaintiffs and defendants members of the 
joint Hindu family ? 

2. What property or properties belong to the joint 
Hindu family of plaintiffs and defendants ? 

3. Is plaintiff entitled to any shares in the property? 
If so what is it ? 

4. Was there any settlement between the parties as 
alleged in para 3 (12) of the written statement. If so, 
what is the effect ? 

5. Is defendant No. 2 entitled to any share in the 
property as alleged in written statement ? 

6. Are plaintiffs 2 and 3 entitled to a provision being 
made for their marriage and maintenance ? 

7. Is the suit for partition legally incompetent ? 

8. Is the suit not maintainable in the present form ? 

9. What order be made about mesne profits ? 

10. What should the decree be ?*' 

[7] Mr. Manghanmal for the appellants has 
not addressed ua on the first issue. He frankly 
stated that he would be unable to convince ua 
that the finding of the trial Court on this issue 
was erroneous. On the 2nd issue he confined his 
arguments to excluding s. No. 99 and certain 
agricultural property mentioned in schedule B 
from the joint family estate. On issue 3 his con- 
tention was that Topandas’ widow was not entitl- 
ed to half share as decreed in her favour but to 
a third only. On the remaining issues, Mr. 
Manghanmal accepted the findings of the trial 
Court. 

[8] The trial Court came to the conclusion that 
the parties were members of a Hindu joint 
family. It relied upon the admission of Pessumal 
contained in para. 3 (2) of his written statement 
and which the other defendants to the suit had 
adopted. One Hemanmal, a partner of the 
deceased Pessumal in Gur business had stated 
in his evidence that he had seen Topandas work- 
ing on Pessumabs shop for 10-15 years; he had 
also seen Chainomal working on Pessumal s 
shop. Hemanmal produced accounts kept by 
Pessumal which showed that Pessumal used to 
pay R 3 . 15 p. m. to Topandas’ widow after 
Topandas* death. The learned Judge thought it 
was unlikely that, if Topandas and Pessumal 
were not members of a Hindu joint family, 
Pessumal would have agreed to pay Bs. 15 to 
Topandas’ widow. The learned Judge also has 
found that this sum of Bs. 15 was paid to the 
widow every month out of the earnings of the 
shop, and came to the conclusion that the shop 
business was carried on by the three brothers 
Pessumal. Chainomal and Topandas as a joint 
family business. 

[9] The terms of the award os alleged by 
Pessumal tend to support the allegation of the 
respondents that Topandas and his two hioihers 
were members of a Hindu joint family and 
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owi>©d propei’fcy as joint family property. At the 
trial the appellants’ advocate Mr. Manghraj had 
contended that Topandas’ widow and his two 
daughters had relinquished their rights in the 
joint family property after Holaram had aw’ard- 
ed to Topandas’ widow Rs. 16 a month as her 
maintenance. As Holaram was dead, his clerk 
one Chattomal was examined os a witness by 
the appellants. From the evidence of this wit- 
ness it is clear that Topandas’ widow claimed a 
share in the property of her husband, but she 
was told by Holaram that her son Tirathmal, 
since deceased, who was then a minor, could 
claim the property upon attaining majority, and 
that in the interval she should be content to 
receive a maintenance allowance of Rs. 15 a 
month. The learned Judge rightly points out that 
as Pessumal was then a client of Mr. Holaram 
he would not be justified in accepting the clerk’s 
evidence in its entirety to the effect that there 
was a settlement by which Topandas’ w'idow 
agreed to accept rs. 15 a month as maintenance 
in lieu of her share in the property, but it is of 
considerable significance to the respondents’ case 
that Chattomal should have admitted that 
Topandas* widow claimed partition of property 
before Mr. Holaram. The learned Judge then 
found that the accounts produced by the appel- 
lants, Exs. 127 and 128, were accounts of the 
family business, and while it may be that 
Topandas widow was messing separately from 
Pessumal the evidence as a whole showed that 
the family was joint in estate. 

[10] There was evidence before the learned 
Judge which he accepted, and we see no reason 
to take a different view, that the three brothers 
Pessumal, Chainomal and Topandas jointly con. 
ducted the shop business and purchased the pro- 
perties in suit out of the earnings of the shop 
business. Judicial opinion undoubtedly favours 
the view that where property is acquired by mem- 
bers of a Hindu joint family by their joint exer- 
tion, in a joint business, and do not treat the 
property so acquired as their partnership pro- 
perty, it would be regarded as joint family 
proj^rty : see Manglomal Sugnomal v. Mt, 
Fadibai and another A.I.R. (23) 1936 Sind. 217: 

material, we think the 
trial Court was right in holding that the parties 
to the suit were members of a Hindu joint family 

and that the property in suit was owned by them 
as joint family property, 

[Ito] The next point for our consideration is 
to what share is the widow of Topandas entitled 
upon partition of the property in suit. It is 
comuQon ground that Topandas was a Hindu 
governed by the Mitakshara School of Hindu 
Law. It IS not disputed that the suit was insti- 
tnted under the provisions of the Hindu Women’s 
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Rights to Property Act (xviii [le] of 1937), read 

with Sind Act ix [9] of 1943. Sub-section (a) of 

S. 3 of Act XVIII [18] of 1937 says : 

“When a Hindu governed by any school of Hindu 
Law other than the Dayabbag echool or by customary 
law dies having at the time of his death an interest in 
a Hindu joint family property his widow shall, subject 
to the provisions of sub-s, (3), have in the propertv the 
same interest as he himself bad.” 

Sub-section ( 3 ) of s. 3 of the same Act says ; 

‘Any interest devolving on a Hindu widow under 
the provisions of this section shall be the limited inter- 
est known as a Hindu woman’s estate, provided, how- 
ever, that she shall have the same right of claiming 
partition as male owner.” ° 

[ 11 ] On the death of Topandas his widow 
came to have in the joint family property the 
same interest as Topandas himself had. -The 
interest of Topandas was undoubtedly a copar- 
cenary interest. Topandas’ widow under the 
Hindu law could not become a coparcener in 
the joint family, but under the Hindu Women’s 
Rights to Property Act she came to have the 
same interest in the property as her husband had 
without being a coparcener. Topandas’ interest 
was by the very nature of a coparcenary interest 
a fluctuating interest liable to be increased or 
decreased by death or birth of a coparcener in 
the family. So long as the widow of Topandas 
was content to have the same interest in the joint 
family property as her husband had and did not 
claim a partition, her interest was just as liable 
to be increased or decreased as the interest of her 
husband had he been alive. 

[ 12 ] Chainomal, a brother of Topandas and 
Pessumal, died in 1941, but before the institution 
of the present suit. Xow while it is true that 
when Topandas died in 1937 and his widow 
came to have in the property the same interest as 
Topandas had without being a coparcener along 
with Pessumal and Chainomal, she would have 
been entitled upon partition to one-third share 
in the joint family property, if no death or birth 
had occurred, it is not correct to say that not- 
withstanding the deathof Chainomal, the interest 
of Topandas’ widow remained the same and 
that she would be entitled upon' partition to 
a one-tbird share only in the joint family pro- 
perty. Upon this interpretation of s. 3 of Act 
(XVIII [18] of 1937) we think the learned Judge 
was right in coming to the conclusion that 
Topandas widow was entitled to one-half share' 
m the joint family property upon partition. 

[13] In 31 C. Chinniah Gliettiar v. Siva- 

r Sornam Achi and others, 

(1944) 2 M.L. J. 262: (A. I. R. (32) 1945 Mad. 21) 

a Division Bench of the Madras High Court had 

occasion to interpret sub-s. (2) of s. 3, Hindu 

Women s Eights to Property Act. 1937 . In the 

course of the judgment it referred to the deci- 
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sion of the Privy Council in Appovier v. Rama^ 

suhba Aiyar, (1866) 11 M. I. A. 75 : (2 Sar. 218 
(pc)) in which their Lordships had observed.* 

“During hia lifetime the intereet of the plaintifl*s 
husband was an uncertain one. His father might have 
had a son born to him. He could, of course, have fixed 
his share by insisting on partition, but this he did not 
do. The section does not give the plaintifi any greater 
rights than tho?e possessed by her husband, and when 
she sought partition the joint family had been in- 
creased by the adoption of a eon by the head of it. The 
question is fully discussed by the learned author oi the 
tenth edition of Mayno at pp. 721 and 722, and we 
are in full agreement with the observation made there 
that a widow cannot be deemed to be in a better 
position than her husband if he had lived.'* 

[14] In the case before us the position is re- 
versed. In the Madras case there was an increase 
in the members of the undivided family by the 
adoption of a son. In this case there was a de- 
crease by the death of Chainomal. It was at 
first contended by Mr. Mangbanmal on behalf 
of the appellants that while the interest of a 
widow as representing the interest of her dead 
husband in the joint family is liable to be 
diminished by an increase in the members of the 
undivided family, it is not liable to be augment- 
ed by the death of a member. But Mr. Manghan- 
mal abandoned the contention on a closer read- 
ing of the 'Madras case, upon which he had 
relied. We think that a Hindu widow’s interest 
jin her husband’s coparcenary estate, is liable to 
:be increased or decreased by the death or birth 
‘of a coparcener in the joint family in the same 
jway as if her husband had been alive. 

[15] We will now deal with Mr. Mangbanmal s 
attempt to exclude certain items of property 
from partition. 

[16] We have carefully examined the evidence 
relating to ownership of S. No. 99 and have come 
to the conclusion that there is no reason for its 
exclusion from the joint family estate. It 
was argued that as Chainomal and Pessumal 
only are entered as owners in the record of 
rights, Topandas had no interest in this pro- 
perty.* But as S. NO. 99 was purchased in 1941 

after the death of Topandas. absence of 
das’ name in the record of right against this 
property would not assist the appellants. The 
learned Judge rightly points out that there is 

•There is an obvious error here according to the 
certified copy received by us. The passage from MT.A. 
which is obviously intended to be quoted has been 

omitted. This passage runs as follows : — 

“According to the true notion of an undivided fami y 
in Hindu Law, no individual member of the family 
wnilst it remains undivided, can predicate of the joint 
and undivided property, that he,^that particular mem- 
ber, has a certain definite share." 

After the above quotation, the words and proceeded 
as follov^s” also have to be understood in order to make 
the judgment intelligible. — Ed, 


overwhelming evidence that the three brothers 
Pessumal, Chainomal and Topandas carried on 
a joint family business and no evidence was led 
to show that any of the brothers bad a separate 
income of his own. The learned Judge referred 
to EX. 149, a plaint instituted in the Small 
Cause Court in Suit no. 676 of 1942, on the file 
of his Court, in which Eamchand and Murli the 
two sons of Pessumal, had claimed a certain 
sum from one Sardarimal and had produced as 
evidence an account which showed that it had 
continued up to 15fch September 1942, only a 
month before the present suit was instituted. In 
Suit NO. 576 of 1942 Murli and Ramchand had 
joined the widow of Topandas as a co-defen- 
dant. We think the respondents are justified 
in contending that as recently as 15th September 
1942 the sons of Pessumal regarded the business 
carried on by them as a joint family business in 
which the widow of Topandas represented her 
husband’s interest. We think there was credible 
evidence on the record before the learned Judge 
for coming to the conclusion that S. No. 99 was 
purchased out of the joint family income and 
that it was therefore a part of the joint family 
estate. 

[17] As regards the agricultural property shown 
in schedule B, S. No. 13/1 in Deh Kanga in Taluka 
Larkana, it was purchased by Pepsumal, in May 
1936 when Topandas was alive. There is no evi- 
dence that it was purchased by Pessumal out of his 
separate income and as there was a nucleus in 
the shape of a business which provided income 
to the joint family, it is reasonable to suppose 
that S. NO. 13/1 was purchased out of the joint 
family income and was therefore a part of the 

joint family estate. 

[18] It is true S. No. 13/l stands in the name 
of Pessumal. but we are not prepared on the 
facts of this case to bold that it belonged ex- 
clusively to Pessumal. We agree with the learned 
Judge that it was bought out of the joint family 
income. In Bajanagam Ayyar v. Bajanagam 
Ayyar, A. I. n. (9) 1922 P. O. 2G6 : (46 Mad. 373 
(p. c)) their Lordships of the Privy Council 

have observed; 

“The learned Judges of the High Court were, 
however perfectly right in the view that the onus 

was on the^defendant to establish that 

claimed as the self-acquired properties of his father, 

Krishna Ayyar, bore that character. 

[ 19 ] The result is that the appeal is dismia- 
sed with costs. 

.^ 3 3 ^ Appeal dismissed. 
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Thadani and Constantine JJ, 

Pessumal Virumal, a firm — Plaintiffs — 
Appellants v, Sobhrajmal Buchandmal — 
Defendant 1 — Despondent, 

First Appeal No. 48 ot 1913, Decided on 17th Novem- 
ber 1947, from decision of 1st Class Sub-Judge, Nawab- 
shah, D/- 31st May 1947. 

Civil P. C. (1908), O. 23, Rr, 1 and 3 — 0. 23, R 3 
applies to mortgage suits — Mortgage suit against 
several mortgagors — Compromise with some — 

' Decree against them in terms of compromise 

Claim against rest cannot be deemed to be given 
up. 

Order 23, R. 3 applies to all suits including suits 
instituted under the provisions of O. 34, R. 1. Order 23, 
R. 1 in terms enables a plaintiff to compromise the suit 
with all or any of the defendants, and R. 3 enables the 
Court on being satisfied that the compromise has been 
arrived at by a lawful agreement to pass a decree in its 
terms. There is, therefore, no warrant for the view that 
if in a suit instituted under the provisions of O. 34, 
the mortgagee plaintiff enters into a compromise 
with one of the mortgagor defendants and a decree is 
passed against him in terms of the compromise, the 
result is that the co*mortgagor must be deemed to have 
been given up. ~ [Para 10] 

In such a case, where there is nothing in the terms 
of the compromise to prevent the mortgagee from pro- 
ceeding with the suit against the co-mortgagor, he can 
obtain the usual mortgage decree against him, if the 
facts of the case warrant such a decree. [Para 11] 

Annotation: (’44-Com.) Civil P. C,, O. 23. R. 3 N. 4. 

At7naram Harchandrai — for Appellants. 

Krish\7tchand Malkani — for Respondent. 

ThEdRni J. — This is an appeal from the 
decision of the learned First Glass Subordinate 
Judge, Nawabshah, in Suit no. 12 of 1943 in which 
be dismissed the appellant's suit against the res- 
pondent Sobhraj with no order as to costs. 

[ 2 ] The suit was instituted by the appellant 
firm against two defendants, the respondent and 
one Parumal, a brother of the respondent, for 
the recovery of a sum of Rg. 6042-15-0 due on a 

mortgage-deed executed by the respondent and 
Parumal on 6th December 1940 for a sum of 
Rs. 9330-8.0, Under the terms cff the mortgage-deed , 
the respondent and his brother Parumal had 
each to pay a sum of Ra. looo with interest on 
20th Nahri 1997 — 20th December 1940, and a 
further sum of Ra. 500 with interest on the 7th 
of each succeeding Sindhi month: in default of 
any three instalments the entire amount then 
due was to become payable at once. 

[3] The appellants’ case is that a sum of 
Rs. 3550 was paid by the respondent and his bro- 

ther Parunaal on certain dates specified in para. 5 

of the plaint, but that as they had committed 
default in terms of the bond, the balance of 
Rs. 5779-8 0 then due with interest and certain 
other charges incurred by the appellants became 
payable at once. 

[4] The main defence of Parumal wae that 
the appellants had agreed to receive half the 
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mortgage amount from him and the remaining 
half from the respondent. It is not necessary 
to refer to the written statement of the respon- 
dent as the suit against him has been disposed 
of on a preliminary issue raised upon an appli- 
cation made on his behalf. We will refer to this 
application presently. 

[6] On 24th August 1942 the appellants and 
Parumal entered into a compromise, the terms 
of which were these ; 

‘T. That defendant 2 do pay to the plaintiffs a sum 
of Rs. 3160 and half costs in full settlement of his 
claim half costs of the suit till today and not hereafter. 
The sum of Rs. 3000 to carry interest at 6 per cent, per 
annum from the date of suit till payment. 

2. The above amount be paid in the following instal- 
ments, viz. Rs. 600 (six hundred) every six months, first 
instalment to commence on 15th February 1943 In 
case of default of first instalment or any other two, 
whole amount payable at once. 

3. That on payment of the above amount the follow- 
ing properties mortgaged and belonging to defendant 2 
shall be deemed to be released : (a) old house shown 
in the mortgage deed measuring 1800 sq. ft. ; (b) two 

of the three shops on the western side which have a 
storey over them. 

4. The question of agriculturist is reserved for 
execution. 

5. This will operate as final decree. 

6. That the plaintiff shall recover the amount from 
the mortgaged property, and in case of deficiency from 
defendant 2 personally.** 

[6] On 9fch September 1942. the learned Sub- 
ordinate Judge ordered the compromise to be 
recorded and passed a decree in terms of the 
compromise against Parumal. 

[7] On 18 th November 1942, the respondent 
filed an additional written statement in which 
he contended that in view of the compromise 
entered into between the appellants and Parumal, 
the Court had no jurisdiction to proceed with 
the case against him, and that, in any case, the 
claim against him would be reduced to the ex- 
tent of the amount decreed against Parumal. 

[8] On 19th May 1943 an application was made 
on behalf of the respondent under the pro 
visions of s. 151. Civil P. a. o. 23 . R. 3 . Civil 
P. C. and o. 34 , R. 1 . Civil P. C., inviting 
the trial Court to dismiss the suit against 
the respondent. The learned Subordinate Judge 
accepted frhe contention of the respondent and 
dismissed the appellant’s claim against the res- 
pondent by his order dated Slat May 1943 , 

Against this order the appellant has filed the 
present appeal. 

[ 9 ] The learned Subordinate Judge took the 
view that in a suit instituted under the provi- 
sions of o. 34, Civil P, C., there can be only one 
final decree, and that as a final decree had been 
passed against Parumal in terms of the compro- 
mise, in the eye of the law the respondent must 
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be deemed to have been given up. The learned 
Judge then proceeded to say : 

*‘It is true that by this comproinise the claim of the 
plaintiff is reduced from Ks. 6642-16 0 to Rs. 3160 and 
certain mortgage security is not included in the final 
decree for sale but, apparently, the remaining property 
belongs to defendant 1 exclusively and so it is not the 
subject-matter of Ex, 45. If, however, the plaintiff feels 
that he has entered into the above compromise in full 
settlement of his claim through some bona fide mistake 
on his part, I hope he will not be without any remedy 
at law. With the present state of the record, I think the 
claim of the plaintiff against. defendant 1 ought to be 
rejected. The suit against defendant 1 is accordingly 
dismissed but looking to the circumstances of this case 
no order is made as to costs.” 

[10] We think there is no warrant for the 
karned Judge’s view that if in a suit instituted 
jUnder the provisions of O. 34, Civil P. C., the 
mortgagee plaintiff enters into a compromise 
■with one of the mortgagor defendants and a 
decree is passed against him in terms of the 
compromise, the result is that the co-mortgagor 
must be deemed to have been given up. It is 
plain that o. 23, R. 3, Civil P. C., applies to all 
suits including suits instituted under the provi- 
sions of O. 34, R. 1. Order 23, R. 1 in terms 
enables a plaintiff to compromise the suit with 
all or any of the defendants, and B. 8 enables 
the Court on being satisfied that the compromise 
has been arrived at by a lawful agreement to 
pass a decree in its terms. 

[11] We think there is nothing in the terms 
of the compromise, Ex, 45, which prevented the 
appellants from proceeding with the suit against 
the respondent and obtaining a usual mortgage 
decree against him, if the facts of the case 
warranted the passing of a usual mortgage 
decree. It is common ground that the two pro- 
perties mentioned in the compromise which were 
to be returned to Parumal in the event of his 
satisfying the compromise decree passed against 
him belonged exclusively to Parumal and the 
remaining property to the respondent. The fact 
that the appellants elected to release the two 
properties to Parumal in the event of his satisfy- 
ing the compromise decree in no way debarred 
the Court from passing a usual mortgage decree 
against the respondent. If and when the ques- 
tion arises as to the execution of final decree 
against the respondent it may be tha't the appel- 
lants by virtue of their compromise with Paru- 
mal would be unable to claim the sale of the 
two properties belonging to Parumal if Paru- 
mal has carried out the terms of the compro- 
mise, but that is a matter for the Court 
executing the final decree, 

[1Q] We are informed that no final decree 
has been drawn up against Parumal in terms 
of the compromise. Be that as it may, the com- 
promise decree passed against Parumal is no 


impediment to the passing of a usual mortgage* 
decree against the respondent if the appellants 
succeed in their claim against him. Qaestiona 
relating to execution, discharge or satisfaction, 
arising out of the compromise decree passed 
against Parumal and a mortgage decree that 
may be passed against the respondent will ba 
determined with reference to 8. 47, Civil P, C., 
and we can see no difficulty in the way of the 
Court giving effect to the compromise decree 
passed against Parumal and a mortgage decree^* 
against the respondent if one should be passed 
against him. 

[13] We would accordingly set aside the judg- 
ment and decree of the trial Court and remand 
the case to the trial Court with a direction- to* 
re-admit the suit under its original number in 
the register of civil suits and proceed to deter- 
mine the suit against the respondent. The cost» 
of this appeal will be costs in the cause. 

V.B.B. Case remanded. 

- # 

A. I. R. (36) 1949 Sind 10 [C. N. 4.] 

Thadani and Constantine 33. 

The Province of Sind — Appellant v. Mt. 

J avat Khatun w/o Mahomed Abbas and others 
— Respondents. 

Second Appeal No. 19 of 1943, Decided on 5th Dec- 
ember 1947, from decision of learned Dist, Judge, 
Nawabsbab, D/- 10th April 1943. 

Bombay Land Revenue Code (V [5] of 1879), 

S, 37 (3) — Order of Revenue Commissioner in 
second appeal from appellate order of Collector — 
Proceedings before Revenue Tribunal from order 
of Revenue Commissioner — Suit in civil Court 
beyond one year from order of Revenue Commis- 
sioner is barred under S. 37 (3), 

The Revenue Commissioner gave a decision on ap- 
peal under S. 203 from the appellate order of the 
Collector on 4th August 1938. Against that order of 
the Revenue Commissioner, the Government of Sind 
was moved, which referred the matter to the Revenue 
Tribunal for decision# The Tribunal treated the appli- 
cation as a revisioa application and rejected it in 
November 1999. The applicant filed a suit in Civil 
Court in August 1940 for a declaration and injunction. 

Held that for the purposes of limitation prescribed 
by S. 37 (3), the order which was to be taken into con- 
sideration was the order of 4th August 1938. The suit 
having been filed more than one year from the dato 
of that order was time-barred. [Para 12J 

Balkriahna H. LuUa — for Appellant. 

Keshowdas Dalpatrai — for Respondents, 

Thadani J, — This ia an appeal from ih& 
decision of the learned District Judge of Nawa^ 
shah in which he affirmed the judgment and 
decree of the Subordinate Judge of Hyderabad 
in Suit NO. 68 of 1940, in which the Subordinate 
Judge had decreed the suit with costs. 

[2] The suit was instituted by one Muhammad 
Abbas against the Province of Sind for a deola- 
ration and injunction valued at BS. 200 in respec 
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of a plot of land with buildings thereon measu* 
ring some 3052 sq. feet situated in the village of 
'Khan Kirio in Taluka Naushahro Peroze, At the 
date of the institution of the second appeal in this 
Court, Muhammad Abbas was dead and his 
legal representatives have been brought on the 
record as respondents, 

[3] The case of Muhammad Abbas was that 
be was the owner in possession of the property 
in suit by virtue of an exchange-deed dated 4 th 
April 1934, some time later he built a few shops 
■on the vacant plot to which the Banias of the 
adjoining village of Chatugarh objected and peti- 
tioned the Revenue Authorities alleging that 
theca was a well on this plot which was used by 
the public. The Deputy Collector of Naushahro 
made an enquiry into the allegations of the 
Banias and by his order dated I8th January 1937 
negatived their contention. The Banias appealed 
to the Collector of Nawabshah, who, on 16th June 
1937, affirmed the order of the Deputy Collector. 
On 4th August 1938, however, the Revenue Com- 
missioner in Bind set aside the order of the 
■Collector of Nawabshah dated 16th June 1937 
and held that the plot in suit should remain a 

Public Klicbd*' Against the order of the Reve- 
nue Commissiooer, Muhammad Abbas moved 
the Government of Sind which referred the 
matter to the Revenue Tribunal for decision. 
The Tribunal treated Md. Abbas’ application as 
a revision application and rejected his claim. 
Md. Abbas then filed the present suit against the 

Province of bind for a declaration and injunc- 
tion. 

[ 4 ] The Province of Sind raised a number of 

defences, one of them being that the suit was 

barred by limitation by reason of the provisions 

of 8 . 37 (3), Land Revenue Code, and Art. 14 , 
Limitation Act. 

[6] On the issue of limitation both the trial 
Court and the first Appellate Court came to the 
conclusion that the suit was not barred by limi- 
tation. but for dififerent reasons. 

[6i Mr, Lulla for the Province of Sind con- 
tends that the present suit should have been 
filed within a year of the order of the Revenue 
Commissioner dated 4th August 1938 , having 
regard to the provisions of s. 37 ( 3 ), Land Reve. 
nu« Code, and that as the suit was filed on I3th 
August 1940, it was time-barred, 

[7] On the issue of limitation, the learned 

Subordinate Judge directed himself to the fol- 

lowing question, ’whether the Revenue Authori- 
ties have power to decide the question as to the 
ownership of the plot under 8. 37, Land Reve- 
nue Code’, and answered the question in the 
negative on the authority of certain decisions in 
Secretary of State for India in Coicncil v. 
Mnshtaksing and others (1918) 7 S. D. B. 169 : 
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(24 I. C. 813), H, //. Sir Agha Sultan Maho^ 
med Shah Aglia Alisha v. Secretary of State 
for India in Coxtncil, (l9i4) 8 S. D. R. 331 : 
(a. I. R. ( 1 ) 1914 Sind 119), and Malkajappa 
Madivalappa Bulla v. Secretary of State for 
India in Goitncil, (1911) 36 Bom. 325 : 
(16 I. c, 517). But it is plain that these decisions 
were given in cases which arose before 1912 
when S. 37, Land Revenue Code, was amended 
by the addition of sub-sections (2) and (3). It is 
equally plain that the addition of sub-section ( 2 ) 
to 8 . 37 in 1912, under which the order in the 
present case was manifestly made, rendered the 
decisions upon which the learned Subordinate 
Judge relied quite inapplicable. The learned Sub- 
ordinate Judge took the view that the order of the 
Revenue Commissioner was not an act done in 
bis ofiicial capacity so as to attract the provi- 
sions of Art. 14, Limitation Act or S. 37, Land 
Revenue Code. 

[8] Sub-sections ( 2 ) and (3) of S. 37 read as 
follows : 

‘‘(2) Where any property or any right in or over 
any property ig claimed by or on behalf of the Crown or 
by any personas against the Crofvn, it shall be lawful for 
the Collector or a survey officer, after formal inquiry of 
which due notice has been given, to pass an order 
deciding the claim, 

(3) Any suit instituted in any Civil Court after the 
expiration of one year from the date of any order pas- 
sed under sub-section (1) or sub section (2), or, if one or 
more appeals have been made against such order within 
the period of limitation, then from the date of any order 
passed by the 6nal appellate authority, as determined 
according to S. 204, shall be dismissed (although limi- 
tation has not been get up as a defence) if the suit is 
brought to set aside such order or if the relief claimed 
is inconsistent with such order, provided that in the 
case of an order under sub-section (2) the plaintiff has 
had due notice of such order.’' 

It ia clear from the facts of this case that when 
the Banias of Chhatugarh petitioned to the 
Deputy Collector complaining against the en- 
croachment of Muhammad Abbas, the Deputy 
Collector took action under sub-s. (2) of s 37 , 
after complying with the formalities prescribed 
by that section. The notice, Ex. 37, confirming 
the title of Muhammad Abbas to the property 
in suit reminds Muhammad Abbas that a notice 
under R, 29 ( 1 ) of the Rules framed under the 
Bombay Land Revenue Code was issued to him. 
The order of the Deputy Collector was there- 
fore an order made in pursuance of s. 37 ( 2 ), 
and although it was confirmed in appeal, by the 
Collector, the Revenue Commissioner by his 
order dated 4th August 1938, held that the pro- 

perty was a public khad, that is to eay. Govern- 
ment property. 

[ 9 ] Wo have, then, an order passed by the 
Revenue Commissioner dated 4th August 1938 , 
in second appeal from an appeal made to the 
Collector, and a suit instituted in any civil (Dourfc 
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after the expiration of one year from 4th August 
1938. shall be dismissed by reason of S. 37 (3). 

[10] Chapter xill of the Bombay Land Reve- 
nue Code containing ss,203 and 204 relates to 
appeals and revision. For the purposes of sub-s. (3) 
of S. 37, tho question of revision is irrelevant. 
Under s. 203, Bombay Land Revenue Code : 

“In the absence of any express provision of this Act, 
or of any law for the time being in force to the con- 
trary an appeal shall lie from any decision or order pas- 
sed by a revenue ofificer under this Act, or any other law 
for the time being in force, to that officer’s immediate 
superior, whether such decision or order may itself 
have been passed on appeal from a subordinate officer’s 
decision or order or not.” 


[11] Under S. 204, Bombay Land Revenue 
Code: 

"An appeal shall lie to the Provincial Government 
from any decision or order passed by a Commissioner 
or by a Survey Commissioner, except in the case of any 
decision or order passed by such officer on appeal from 
a decision or order itself recorded in appeal by any offi- 
cer subordinate to him”. 

[12] There was, therefore, no further appeal 
from the decision of the Revenue Commissioner 
as the Revenue Commissioner himself gave a 
decision on appeal from the appellate order of 
the Collector. For the purposes of limitation 
prescribed by S. 37 (3), Bombay Land Revenue 
Code, the order W'hich is to be taken into 
consideration in this case is the order of 4th 
August 1938. The present suit having been filed 
in 1940 was clearly time-barred, and it must be 
dismissed under sub-s. (3) of S. 37, Bombay 
Land Revenue Code. 

[13] It was contended by the respondents that 
under S. 11, Bombay Revenue Jurisdiction Act 
of 187G, which says that: 

‘‘No Civil Court shall entertain any suit against the 
Crown on account of any act or omislon of any revenue 
officer unless tho plaintiff first proves that, previous- 
ly to bringing his suit, he has presented all such 
appeals allowed by the law for the time being in force, 
as. within the period of limitation allowed for bringing 
such suit, it was possible to present”, 

the word “appeals” must be deemed to include 
proceedings before the Revenue Tribunal in this 
ease, and as the proceedings before the Tribunal 
ended in November 1939, the present suit filed 
in August 1940 was not liable to be dismissed. 
The respondents' advocate, has not cited any 
authority in support of his contention, and we 
are unable to give effect to it. 

[14] The learned District Judge did not dis- 
pose of the question of limitation arising out of 
sub-s. (3) of S. 37, Land Revenue Code, in the 
manner in which the Subordinate Judge had 
dealt with it. It is to be remarked that al- 
though in the memorandum of appeal to the 
District Court there was a reference to S. 37 (3), 
Land Revenue Code, the learned District Judge 
in his judgment says that the Government Plea- 
der urged that the suit was brought under Art. 


14, Limitation Act, and the learned Distriot 
Judge then proceeded to deal with the issue of 
limitation with reference to Art. 14, Limitation 
Act. The learned District Judge took the view 
that the provisions of sub s. (2) of S. 37, Land 
Revenue Code, were not strictly complied with, 
and that the suit, therefore, was not time-barred. 
As we have stated in the earlier part of our 
judgmenl^» the order of the Deputy Collector was 
clearly made in pursuance of euks. (2) of S. 37, 
after complying with all the formalities, and 
sub-s. (3) expressly refers to an order passed 
under sub-s. (2), As an appeal to the Revenue 
Commissioner was made under the provisions of 
S. 203, the suit should have been filed within 
one year of the date of the order of the Revenue 
Commissioner, and as it was not so filed, the 
suit should have been dismissed. 


[16] Accordingly we set aside the judgment and 
decree of the first appellate Court and dismiss 
the suit with costs throughout. We allow this 
appeal with costs on the respondents. 

v.B.B. Avveal allowed.. 


A. I. R. (36) 1949 Sind 12 [C. N. 5.] 

Thadani and Constantine JJ. 

Aboobucker s/o Skakhi Molioined Laloa 
and others — Appellctntsv. Sahibkhatoon and 
others — Bespondenis. 

First Appeal No. 24 of 1943, Decided on 16tU 
October 1947, from judgment and decree of Lobo J., 
in Suit No. 294 of 1939. 

(a) Limitation Act (1908). Art. 144 — Original 
adverse possession does not cease to be so, on pos- 
sessor's becoming co-sharer, U he continues to as- 
sert hostile title. 

Original adverse possession is not interrupted by the 
possessor's subsequently becoming a co-owner, if he 
continues to assert hostile title and exercise possession 
to the exclusion of other co-sharers : A, I. B. (6) 1919 
P. C. 44, Foil.; A. I. B. (27) 1940 Mad. 102 ; A. I. B. 
(11) 1924 Cal. 118; A. I. R. (23) 1936 Lah. 994 and 

A. I. B. (29) 1942 Mad. 106, Disting. 

[Paras 17 and 18] 

Annotation : (’42-Com,) Limitation Act, Arts. 142 
and 144 N. 35 and 64. 


(b) Limitation Act (1908), Art. 144 — Possession 
obtained under mistake of law can still be adverse. 

Possession obtained under mistake of law of the 
tiersons entitled can be adverse to them : 28 Bom. 87, 
Bel. on. 21] 

Annotation : (’42-Com.) Limitation Act, Arts. 142 
and 144 N. •62b. 

(c) Civil P. C. (1908). O. 6, R. 2 — Pleadings and 

proof — Hostile title pleaded and evidence led — 
Adverse possession need not be pleaded in issues 
— Limitation Act (1908), Art, 144. 

Where a plaintiS alleges hostile title and 1®®^? 
dence of possession for the statutory period which, i 
accepted, would extinguish the title of a true owne . 
it is not necessary for him to plead in terms ad vers 
possession, for whether such possession is adverse or 
not is a question of evidence and not a matter p 
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ing : A. I. R. (34) 1947 P C 15 ; A I. R. (7) 1920 Cal. 
800 and A. I. R. (61 1918'Sind 13, Diiting. 

[Paras 26 & 28 

Annotation : ('44-Com.) Civil P. C., O 6 B. 2, N. 2 
& 9; (’42* Com.) Limitation Act, Arts. 142 and 144i 
N. 97. 

(d) Evidence Act (1872), Ss. 32 and 33_S 32 is 
not controlled by S. 33 : 32 Cal. 6 and A. I. R. (28) 
1941 Bang. 301, Bel. on. [Para 30] 

Annotation : (’46-Man.) Evidence Act, S. 32, N. 1 
& 34. 

Srikrishindas H. Lulla — for Appellants. 

Dingomal Narainsing — for Respondents, 

Thadani J. — This is an appeal from the de- 
cision of Lobo J. in Suit No. 294 of 1939, in which 
he decreed the plaintiff-respondents' suit for 
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possession of the property in suit with costa and 
mesne profits from the date of suit. The pro- 
perty involved in the suit is Survey no. 26, 
Survey sheet L. R. 7 situated in the Lawrance 
Quat, Karachi. Suit was instituted by one Haji 
Ramzan son of Mooso on 24th November 1939. 
Three weeks later, on 18th December 1939, Haji 
Ramzan died and his heirs and legal represen. 
tatives were brought on the record. The de- 
fendants in the suit are the heirs and legal 
representatives of one Stikhi Muhammad, son of 
Laloo, a paternal uncle of Haji Ramzan. Sakhi 
Muhammad Laloo died in 1931. The relation- 
ship of the parties is shown in the following 
genealogical table : 


JEEVAN 

I 


Mithoo 
Died 1903 


Laloo 
Died 1900 


Wali Muhammad 
Died 1901: His widow 

Cbotan 


Sahebi 


Bhagi 


V 

Ikarma 

Died before 1900 


Nazar Md, 


Umcd 


Nek Md. 
Died 1921 or 
1922 


Idal 


Gbulam Husain 


9 

Mooso 
Died 1906 

Haji Ramzan 
(plaintiff) 


Sakbi Md. 


Hydcu 


« 

Defendants (Sons 
and grandchildren) 


[2] The case of Haji Ramzan was that he was 
the owner of the property in suit having in- 
herited it from bis father Mooso Wali Muham- 
mad, who died in 190C, and that be was in pos- 
eession of the property in suit since 1906 and he 
collected and enjoyed the rents and profits of 

the property, and paid all the Government and 
municipal dues. 

[3] Haji Ramzan alleged that Sakhi Mahom- 
ed died in 1931 in very poor circumstances and 
left a large family without adequate means for 
its support; out of pity for the widow of Sakhi 
Mahomed (defendant 6), be permitted her to 
collect rents of certain huts standing on the 
property for maintaining herelf and her chil- 
dren. Defendants 1 and 2 are the sons of Sakhi 
Mahomed by his first wife. Defendants 3 to 5 
are the sons of defendant 6. Defendant 2 died 
during the pendency of the suit and his heirs 
and legal representatives were brought on the 
record as defendants 2 (a) to (i). 

[4] The defence to the suit was that Haji 
Ramzan was not the owner of the property in 
suit, and had no right to 61e the suit, that Sakhi 
Mahomed during his lifetime had acquired title 
to the property in suit by adverse jiossession; 
after bis death in 1931 the defendant-appellants 
became the owners. 

[6J On the pleadings, some 13 issues were 
framed, but the decision of the suit rests on the 


findings on the following two issues : (l) Was 
plaintiff Haji Ramzan the owner of the plot in 
suit? (2) Has the said plot remained in the pos- 
session and enjoyment of the said plaintiff as 
alleged in para. 3 of the plaint? 

[6] For a correct appreciation of the evi- 
dence in this case, it is necessary to refer to a 
custom of adoption prevailing in the Marwari 
Silawata Community, to which the parties be- 
long, The remote ancestors of the parties were 
originally Hindus, and resided in Jesulmere in 
the Rajputana State, They were converted to 
Islam some 200 years ago, and after the con- 
quest of Sind in 1842 some of the converts 
migrated to Karachi and other places in Sind, 
and retained many Hindu customs and usages 
including the custom of adoption. 

[ 7 ] At this stage it is convenient to refer to 
the case of Usman sja Imamhux v. Assat tufo 

Jztmo, (1923) 18 S. L. R. 149 : (A. I. R. (l2) 1925 
Sind 207), filed in 1913 in the then Court of the 
Judicial Commissioner of Sind, in which the 
appellate Court finally dispelled the mistaken 
belief prevailing in the Marwari Silawata Com- 
munity of Karachi that the custom of adoption 
was a valid custom. The two issues decided by 
the appellate Court in Usman Imamhnx v. 
Assat wh Jumo : I 8 s. L. r. 149 : (a. i. r. ( 12 ) 
1925 Sind 207), were (i) Whether there is a cus- 
tom of adoption having the force of law among 
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the Marwari Silawata Community in derogation 
of the ordinary rules of Mahomedan law and (a) 
whether there is a custom excluding women 
from inheritance and restricting widows to 
maintenance and inheritance having the force 
of law among the Marwari Silawata Community 
in derogation of the ordinary rules of Mahome- 
dan law ? The appellate Court answered these 
issues in the negative affirming the findings of 
the trial Judge. 

[8] Wg have referred to the decision of the ap- 
pellate Court in Usman Imamliix v. Assat wjo 
J umo, 18 S. L. R. 149 : (a.I R. (12) 1925 Sind 207) 
with a view to emphasising the fact that, until 
1916 at any rate, when Hayward A. J. C. gave 
a decision against the validity of the custom of 
adoption, the members of the Marwari Silawata 
Community recognised the custom of adoption 
as a valid custom, and permitted property in- 
herited by an adopted son to be treated by him 
as his sole property. 

[9] The ancestor of the parties to the present 
suit was one Jeevan who died before 1900. He 
left three sons, Mithoo, Wali Mohamed and 


of Laloo were interested therein, Earim having 
died during LaIoo*s lifetime, Nazar Mohamed 
having been adopted by Mithoo, and Mooso by 
Wall Mohamed. 

[ 12 ] Nek Mohamed who was looking after 
the property in suit from 1910 died in 1921 or 
1922. Sakhi Mohamed died in 1931. It is com- 
mon ground that but for the adoption of Mooso 
by Wali Mohamed f ths of the property in suit, 
upon Wali Mohamed's death, would have* de- 
volved on Mithoo and the remaining ith on 
Cfaotau, Wali Mohamed's widow. It is also 
common ground that but for the adoption of 
Mooso by Wali Mohamed, Mooso as the natural 
son of Laloo could have become a cosharer in 
the property in suit upon the death of Mithoo 

in 1903. 

[13] Haji Ramzan’s case in the plaint was 
that his father Mooso was the owner of the pro- 
perty, and that on his death in 1906, be became 
the owner; that bis father Mooso, until 1906, and 
he himself, after 1906, were in possession of the 
property in suit in their own right and to the 
exclusion of all the heirs of Wali Mohamed and 


Laloo, Laloo died on 24th June 1900. He left the brothers of Mooso. Haji Ramzan, in other 

seven sons Karmu, Nazar Mahomed, Umed, Nek words, asserted exclusive title derived from bis 

Mahomed, Mooso, Sakhi Mahomed and Hyder father Mooso and claimed to be in possession of 

and two daughters. Karmu died during the life- the property in suit until shortly before the suit, 

time of bis father Laloo. Haji Ramzan who Mooso having been in possession of the property, 

instituted the present suit was the son of Mooso. from 1901 to 1906. 

Wali Mohamed died in 1901, leaving a widow [14] The learned trial Judge has found that 
called Cbotan. Wali Mohamed left five immov- the possession of Mooso in 1901 of the property 

able properties situated in Karachi including in suit, coupled with assertion of an hostile title 

the property in suit, and the learned Judge in by virtue of his adoption, was adverse to Ohotan 

his judgment at line 232 says; *Tt is not denied and Mithoo in 1901, and that as. Mooso continued 

that Mooso took possession of them and looked to remain in possession of the property in suit 

after and managed them till his death in 1906.*' from 1901 to 1906, asserting his hostile title, hia 

[10] After the death of Mooso in 1906, his son adverse possession was nob arrested by reason 

Haji Ramzan being the minor, Cbotan the widow merely of the fact that in 1903, upon the death 

of Wali Mohamed looked after and managed of Mithoo, Mooso became a co-sharer of the pro- 

the property in suit until 1910 when she went on party. The learned Judge has also found that 

a pilgrimage to Mecca. In her absence Nek from 1906 to 1937 or 1938, Haji Ramzan after 

Mohamed, one of the eons of Lilu managed the the death of Mooso asserted hostile title and re- 

properties for the benefit of the minor Haji mained in possession of the property through his 

Ramzan. In 1910 Haji Ramzan was about 7 adoptive mother Cbotan from 1906 to 1910, and 

years old, Cbotan died while she was abroad. from 1910 until he attained majority in 1922 or 1923, 

[11] Mithoo, the third son of Jiwan, died in he asserted hostile title to and was in possession 

1903 leaving two daughters, Sahibi and Bhagbi. of the property through his paternal uncle Nek 

It appears that in 1902 , Mithoo made a will. Md., and after 1922 or 1923 Haji Ramzan was in 

Before bis death he had adopted Nazar Moham- possession of the property personally continuing 

ed, another son of Laloo. The adoption of Mooso to assert his hostile title. Whether Mooso 8 

by Wali Mohamed and the adoption of Nazar hostile title was well founded or not is for the 

Mohamed by Mithoo are referred to in an appli- purposes of a decision in this case wholly im- 

cation for mutation of names made in 1929 by material. The learned Judge has found that the 

Umed, Sakhi Mohamed and Hyder, three sons assertion of the hostile title by Mooso from 

of Laloo. It is significant that the properties 1906 was not challenged by anybody. Indeed, 
mentioned in the will of Laloo are only his self- Mithoo in bis will made in 1902, a year after 
acquired properties, and the will contains the Walt Md . *3 death, did not treat any of the pro- 
statement that only four of the surviving sons perties left by Wali Md. as his own. On the 
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contrary, he recognised Mooso’s adoption by 
Wali Md. as a valid adoption; Mithoo himself 
by his will in 1902 adopted Nazar Md. 

[16] Mr. Lulla for the appellants contends that 
assuming Mooso took possession of Wall Md.'a 
properties in 1901 asserting an hostile title by 
virtue of the alleged adoption, nevertheless in 
1903, upon the death of Mithoo, the earlier pos- 
session of Mooso was merged into possession of 
a cosharer. Now it may be conceded that if 
Mooso bad not taken possession of the property 
in suit in 1901, in pursuance of the alleged 
adoption, his possession of the property in suit 
in 1903 upon the death of Mithoo, would have 
been the possession of a cosbarer. But it bad 
been found by the learned Judge, a finding with 
which we agree, that Mooso was in possession of 
the property in suit in 1901, asserting his hostile 
title. The question for consideration is whether 
this adverse possession of Mooso which began in 
1901, became in fact, not as a matter of Jaw, a 
cosbarer’s possession in 1903 upon the death of 
Mithoo. The finding of the learned trial Judge 
is in effect that Mooso'a possession of the pro- 
perty in suit up to 19C6 when he died was not the 
possession of a cosharer, and that after- the 

possession of Haji Ramzan 
continued to be adverse and not that of a co- 
sharer. 

[ 16 ] Mr. Lulla, however, contends that under 
the personal law applicable to the parties, if 
adverse possession is succeeded by a cosharer’s 
possession in the same property the first posses- 
Sion is automatically interrupted by reason of 
the succession and the possession then becomes 
a cosharer’s possession. In support of this con- 
tention, Mr. Lulla has relied upon the case of 

'^■Sr inivasaBaoand another v.Annandhanam 

Seshacharhi and another (1941) 193 i. c. (Mad). 
169 . (a.i.r. ( 29 ) 1942 Mad. 106). In the case the 
argument based upon proved or admitted facts 
was this : Long before succession had opened 
the property was gifted by one Janakibai to 
defeDdant 1 in that suit, and from the date of 
gift, defendant l was dealing with the proi)erty 
in her own right, and when Janakibai died defen. 
dant 1 did not take the property as her heir but 
continued to hold it adversely to the estate, and 
as no suit had been filed within twelve yeara 
from the date of suit, she acquired title thereto 
by adverse possession after the lapse of twelve 
years. This argument was sought to be supported 
by the decision of the Privy Council in Varada 
J^Mai V. J eevaratnammal, (1919) 43 Mad. 244 : 
(a. I. R. (6) 1919 p. c. 44 ), and a decision of the 
Madras High Court in Alagiri Chetty v. Miitlm- 

samt Chetty, A. I. R. (27) 1940 Mad. 102 : {187 

1. C. 376).; Venkataramana Rao J., hov^ve'r, did 
not accept the argument and observed : 


*‘Oa the death of Janakibai the property vested 
in defendant 1 by right of inheritance. Under the 
Hinda law, succession cannot remain in abeyance and 
whether the heir at law wills or not the property will 
vest in him. Before the title to the suit properly was 
perfected by adverse possession by defendant 1, the pro- 
perty vesled in her. The legal consequence of that 
vesting is that adverse possession which was running 
against the owner came to an end. Defendant 1 became 
the owner and adverse possession could not run against 
herself.** 

Venkataramana Rao J. then proceeded to dis- 
tinguish the case of Varada PiUai v. J eevarat- 
nammal (1919) 43 Mad. 244 : (a. i, r. (g) 1919 
P. O. 44). 

[17] We do not think the salient fact before 
us can be distinguished from the salient fact 
present in the case of Varada Pillai v. J eevarat- 
nammal (43 Mad. 244 : A. I. R. (6) 1919 P. C. 44), 
Here it is plain that during the lifetime of 
Mithoo, Mooso’s possession was adverse not only 
to Mithoo but also to Chofan, the widow of 
Wali Md. There is no reason to suppose that 
when on the death of Mithoo in 1903 Mooso 
became entitled to a share in the propbrty, 
the character of his possession from 1901-1903 
with regard to the one-fourth share of Chotan or 
the three-fourths share of Mithoo was changed; 
and as the possession of Mooso from 1901 was 
adverse to Mithoo and Chotan, the mere fact 
that upon the death of Mithoo, Mooso became a 
cosharer with the heirs of Mithoo and Laloo is- 
not sufficient to interrupt the origit}al adverse! 
possession if. in fact, as we hold, Mooso con* 
tinned to assert his hostile title. We think the-' 
law laid down in Varada Pillai v. Jeevarat- 

nammal (1919) 43 Mad. 244 : (a. I. B, (e) 1913 
P. C. 44 ) is applicable to the facts before us. 

[ 18 ] In Panraj Mohan Rai and others v. 
Bipin Behari Chakladar and others, air 
(11) 1924 cal. 118 : (76 l.c. 611). the legal position 
arising out of entry and assertion of hostile title 
was stated in these terms : 

‘‘The possession of a person who enters into posses- 
sion originally as co-owner can be adverse if there be an 
ouster X)f the other co-owners. If so, the possession of a 
person who originally entered not as a co-owner bnt 
subsequently became a proprietor and continued to 
asiert hostile title and exercise possession to the exclu- 
sion of the other co-owners cannot be said to havs 
ceased to be adverse,’* ” 


At^p. 122 , the learned Judge observed ; 

regard to the second ground it is no doubt true 
that the possession of a co-owner is not ordinarilv 
adverse to the other co-owners, and Bhrigu’s possession 
after he became a co-owner would not ha.\e been 

continued to 

afcn a co-owner in the 

assertion of the same hostile title as he had set up 

before he became a co-owner.” ^ 


[19] In Ude Singh and another v, Chittar 
and others, A. i. b. ( 23 ) 1936 Lab. 994 : (167 I, o. 
^3), Jai Lai J. on appeal from the decision of a 
District Judge who had held that the descendants 
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of one Kisbanchand were not solely entitled to 
the estate of Mt. Barwalo, that they had not 
established title by adverse possession, formulated 
the question for his decision in these terms : 

Whether the deB::endant3 of Kisben Gbaud have been 
bolding the land in dispute adversely to the descendant 
of Bam c^aran and Bishen Chand for more than twelve 
Tears ? ” 

The learned Judge held : 

‘‘Assuming that the possession of the descendants of 
Kishen Chand during the lifetime of i\It. Barwalo was 
with her permission — a matter on which there is con- 
siderable doubt and which I refrain from deciding — it 
is obvious that when Alt. Barwalo died in 1900 the 
descendants of Kani Siran, Lisbon Chand and Kisbon 
Chand respectively became entitled in equal shares to 
the property left by her. The descendants of Kishen 
Chand were already in possession of the entire property. 
It cannot therefore be asserted that from the date of 
the death of Mt. Barwalo they held the property as 
cosharers on behalf of Ham Saran and Bishen Chand. 
It is not even alleged, much less proved, that Ram 
Saran and Bishen Chand ever permitted them to keep 
in their po.'SCr-ion their respective shares. The position 
in 190G was this, that though the property was in 
actual possession of Kishen Chund’s descendants, the 
descendants of Bam Saran and Bishen Chand also were 
entitled to share in it, but itcannot bc said that Kisban 
ChancBs heir? hold the property ns co-sharers on behalf 
of the. descendants of Eam'Saran and Bishen Chand. The 
rule, therefore, that possession of one co-sharer must 
he deemed to bs permissive and on behalf of the other 
co-sbarers, has no application to the facts of this case. 
The case appears to bo analogous to possession by one 
heir of a deceased Muhammad, w'ho has died leaving a 
number of heirs; in such a case the possession of the 
heir, who is in possession of the property of the deceased, 
cannot be lield to be in a representative capacity but 
must be deemed to be in his own right and the other 
heirs must come to Court within the prescribed time in 
order to succeed in getting possession of their shares. 
They cannot succeed merely by alleging that one heir, 
w’bo is in possession of the estate, was in such posses- 
sion in a representative capacity, they must prove the 
representative nature of possession.” 

[20] This, WG think, is in conformity with the 
decision of the Privy Council in Vai’ada Pillai 
V. J eevaratnammal, (l919) 43 Mad. 244: (a.I. R. 
(6) 1919 P. C. 44) and of the Division Bench of 
the Calcutta High Court in Pankaj Mohan Rai 
and others v. BipiJi Behari Clwhladar and 
others, A. I. R. (ll) 1924 cal. 113 : (76 I. C. 511). 

[21] It was next argued by Mr. Lulla that a 
mistake of law made by Chotan and Mithoo in 
the matter of succession to the estate of Wali 
Mohamed in 1901, and thereafter the same mis- 
take of law repeated by the sons of Laloo on the 
death of Mithoo in 1903 would not permit posses- 
sion of Mooso in 1901 to run adversely against 
IMithoo and Chotan in the Brst instance, and 
j thereafter to run adversely against the sons of 
iLaloo on the death of Mithoo in 1903. This argu- 
ment was considered by Sir Lawrence Jenkins 
C. J. in Purshotam Krishnaji v. Sagaji Malji 
d: Co., (1903) 5 Bom. L. R, 674 ; (28 Eom. 87) in 
which he observed (p. 676): 


“Durgan’s mortgage was voidable in the absence of 
justifying circumstances, and as between Godaji and the 
plaintiffs it was treated as having come to an end, so 
that for the future Godaji held the property as mort- 
gagee from the plaintiffs and his possession must be 
attributed to a right derived from them; for, it has 
been found as a fact that Rau was aware of what was 
being done and acquiesced in it. Thoagh, therefore, 
Godaji's possession in its inception was not hy virate of 
a right derived from the plaintiffs, still, on the facta 
found, bis possession was from 22nd June 1882 under 
colour of a right derived from the plaintiffs and so 
adverse to Rau and that to her knowledge. It may be 
that Godaji thus took possession under a mistake com- 
mon to all as to Ban's rights bat that did not make the 
possession any the less adverse to Rau : Cholmondely 
V. K Clinton, (1820) 4 Bing. 10. " 

Any title that Rau may have had. thus became ex- 
tinguished and as against the mortgagee Godaji, and 
any one claiming under him the right to redeem the 
property is in the plaintiffs. The decree of the lower 
appellate Court must, therefore, be confirmed with 
costs.” 

We wish to emphasise the observation of Jen- 
kins C. J. : "for it has been found as a fact that 
Eau was aware of what was being done and 
acquiesced in it," as it has a direct bearing on 
ths facts of this case. 

[22] The learned trial Judge has found as a fact 
that Mithoo and Chotan knew what was being 
done by Mooso on the death of Wali Mohamed 
and acquiesced in it and upon the death of 
Mithoo in 1003 the two daughters of Mithoo and 
the heirs of Laloo knew that Mooso in 1901 had 
taken possession of the property in suit asserting 
an hostile title and like Mithoo and Chotan 
acquiesced in it. 

[23] When Mr. Lulla realised the signiffcance 
of the finding of Lobo J. in this behalf, he 
endeavoured to argue that the evidence does not 
establish that Mooso ever took possession of the 
property in suit on the death of Wali Mohamed 
in 1901, that the evidence does not establish the 
fact that after the death of Mooso in 1905 
Chotan took possession of the property and was in 
possession till 1910. or that from 1910 to 1922 or 1923 
the property was in possession of Nek Mohamed 
for the banefit of Haji Ramzan, who was until 
1922 or 1923 a minor. Mr. Lulla attempted to 
argue that the evidence on the contrary shows 
that Sakhi Mohamed, a brother of Mooso, was in 
possession of the property in suit from 1901 to 
to 1931 in his own right. 

[24] We have carefully examined the evidence 
in the case and have come to the conclusion that 
the learned Judge’s appreciation of the evidence 
is amply justified and that Mr. Lulla’a contention 
is not supported by the evidence on the record. 

[25] With regard to the evidence which has 
been taken into consideration by the learned 
Judge on the question of adverse poasession by 
Haji R^razan, it was contended by Mr. Lulla 
that as Haji Ramzan failed to establish his title, 
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there being no plea of adverse possession raised 
in the plaint, no amount of evidence led in the 
case could have been considered by the learned 
Judge. In support of his contention, Mr. Lulla 
has relied upon the decision of the Court of the 
Judicial Commissioner of Sind in Ramchand 
Qurdasmal and another v. Gobindram Qur* 
dasmal, (1919) 18 s. Ii. r. 76 : (A. i. R. (6) 1918 
Sind 13), But from the judgment of Fawcett 
A. J. C. it is clear that the learned Judge there 
was dealing with a case which has no bearing on 
the facts before us. Fawcett A. J. C. referred to 
the case of Eshenchunder Sing v. Shamachurn 

Bhutto. (1866) 11 M. I, A. 7; (6 W. R. 57 P O.). in 

which their ijordahips of the Privy Council had 
observed that : 

the determinatioa iu a cause should be founded upon 
a case either to be found in the plcadingSi or involved 
in, or oonaistent with, the case thereby made.” 

and that 

"the state of foots, and the equities and ground of 
relief originally alleged and pleaded by the plain- 
tiff, are not to be departed from," 

[26] In the case before us, Haji Bamzan plead- 
ed title which was manifestly hostile to the 
title of Cbotan and Mithoo in the first instance, 
and asserted that bis father Mooso was in posses- 
sion of the property in suit in pursuance of the 
jhostile title. We think that where a plaintiff 
ialleges hostile title and leads evidence of posses- 
jsion for the statutory period which, if accepted, 
would extinguish the title of a true owner, it is 
not necessary for him to plead in terms adverse 
possession, for, whether such possession is adverse 
lor not is a question of evidence and not a matter 
fof pleading. This view, we think, is supported 
by a very recent decision of their Lordships of 
the Privy Council in Munnalal, minor and 
others v. Eashihai an/i others. (1946) 2 
M, L. J. : (A. I. R, (34) 1947 P O. 16) in which 

DIE John Beaumont observed at page 456 ; 

tbink that there is no 
drawing any presumption in this case since 
the oiroametanoes under which the possession was 

Stw 0 “ tte death of her 

latUer, took poseeesion under a claim of title derived 

^dec her fathers will. Bhe failed to satisfy the 

. °!L'“®" ^ ‘’“t ‘bey accepted 

the fool that she was id poasession and entered her 

“°‘biug to show that she 
ever withdrew her claim to title under the will of 

plainly adverse to the 
" Vi ‘be death of Bahadur, the 

‘'®'^ ‘b»‘ Bahadur possessed an 
{ntowt, whether as oo-sherer or occupancy tenant 
which he oould dUpoae of by will or it on^t been 

^Id. u the appellant contends that it would have been 

IhSltJ®" Buooeeded as heir to her father for the 
limited interest of a female; but as Bahadur’s interest 
was not the subject of any written nrant it ia 1 

that Jankibai liight hav^e failed to%rove tUt she 

inherited any interest in the property in which 
her possession would have boon unlawful from its 
W49 S/3 


inception. It ia useless to speculate on what might have 
been the result of litigation which neither party ven- 
tured to embark upon. The essential fact is that Jankl- 
bai and her successors remained in possession of the 
property for some 40 years prior to the institution of 
the suit and that they took possession under a claim of 
right adverse to the title of the appellant. In their 
Lordships* opinion, in these oiroumetanees, the claim 
in the second suit is barred under Art. 144, Limitation 
Aot.’* 

[ 27 ] In Eassim Hassan v. Hazara Begum. 

(1920) 82 cal. L. J. 151 : (A.I.R. (7) 1920 Cal. 800), 

the argument addressed to us by Mr. Lulla that 
when a plaintiff fails to establish his title which 
he pleads, he must plead adverse possession in 
the plaint before a Court will look at the evi- 
dence of adverse possession led in the case was 
dealt with by Mookerjee A. C. J. in these terms 

(p. 165). 

“It has next been argued that the plaintiff should not 
be allowed to succeed on the basis of prescriptive title 
to the office of mutwalli when such a case was not 
expressly made in the plaint. There is clearly no sub- 
Btanco in this contention. The relevant facts wore care- 
fully set out in the plaint and the plaintiff asked for 
a declaration, not that she was mutwalli by appoint- 
ment or oy hereditary succession, but that on the facta 
stated the defendant was in wrongful possession and 
should consequently bo ordered to deliver up quiet and 
peaceful possession to her. There is no room for sugges- 
tion that the defendant has been taken by surprise and 
he has thus no foundation for a grievance. As ruled by 
this Court in Sunduri v. Mudhu Chunder. (1887) 14 
Cal. 692, a plaintiff may be allowed to succeed on a 
title by adverse possession, pleaded even for the first 
time in the Court of appeal, provided such a case arises 
on the facts stated in the plaint and the defendant ia 
not taken by surprise. It was pointed out in the case of 
Bam Chandra v. Bamanman%, (1916) 20 C. W N 778 
785 ; (A. I R. (4) 1917 Cal. 469), that this view is 
supported by a dictum of Lord Davey in Vasudeva v 
il/apMnt.(l901)24Mad. 387: (28 I A. 81 P. C), though 
the contrary opinion has sometimes been m-tintained 
The same rule was adopted in the cases of Nerunbala 
y. Sitxkanta, (1910) 15 C W. N. 158 ; (8 I. C. 41) and 
Lxlabaii v. Biahun, (1907) 6 Cal. L. J. 621. We hold 
accordingly that at the time of inst tution of this suit 
the office of mutwalli was legally vested in the plaintiff 

and on that basis she was entitled to possession of the 
trust estate." 

[28] In the case before us, the facts consfcitut- 
ing adverse possession have been sufficiently set 
out in the plaint, and the absence of the word 

adveiae” in the plaint has no significance 

Whether possession is adverse possession ia si 

question of fact to be decided on the evidence led 
in the case. 

[29] We will now proceed to examine the 
contention of Mr. Lulla that there is no evidence 
^at Mooso, and alter his death bis minor son 
Uaji Kamzan was in possession of the property 
in suit that, on the contrary, the evidence estab 
liBhes that 8akhi Mohamed was in possession ol 
the property after Mooso’e death in 1906 , and 
continued to be in possession till his death in 
1931, and that thereafter his heirs and legal 

representatives were in possession up to date of 
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suit. (His Lordship considered some of the evi- 
dence and continued): 

[30] The learned Judge then proceeded to 
consider the evidence of Sakhi Mohamed, the 
father of the appellants, given in the case of 
Usman v. Rupli in 1915, and'which was brought 
on the record of the present suit by consent of 
the parties. In that suit Sakhi Mohamed had 
stated : 

‘‘Wall Mohammad bad no son or daughter of bis own. 
He left a widow called Chotan. He left property worth 

or 2 Incs of rupees. It was inherited by Moosa my 
brother because Wali Mohamed had adopted him. The 
adoption was 34 or 35 years ago. After it Moosa was 
known as “Moosa Wali Mohamed.” Moosa died 7 or 8 
years ago, leaving a son Ramzan and a daughter Amina 
and a w'idow Kaboli. Ramzan is now 12 or 13. He 
inherited Moosa’s property, ■which is being managed by 
my brother Nek Mohamed. Neither I nor any of my 
brothers or sisters claimed from Moosa any share in 
property inherited by Moosa from Wali Mohamed. Nor 
did my uncle Mitboo so far as I am aware. My father 
left property worth about Rs. 22,000 to 25,000. Moosa 
got no share in it, when my father died.” 

The effect of this evidence is that Sakhi Mohamed 
had knowledge of the circumstances in which 
Mooso took possession of the property in suit, 
that he acquiesced in Mooso’s possession from 
1901 to 1906, and that from 1906 to 1915 he had 
knowledge of the circumstances in which Haji 
Ramzan, Mooso's son, took possession of the 
property in suit through his uncle Nek Mohamed. 
Sakhi Mohamed’a statement contained in his 
deposition recorded in 1915 was clearly admissi- 
ble under S. 32, Evidence Act. We agree with the 
learned Judge that S. 32, Evidence Act, is not 
controlled by S, 33. If any authority were needed 
in support of this proposition, it is to be found in 
two cases, Shyamanand Das Mohapatra v. 
Rama Kanta Das Mohapatra^ (1904) 32 Cal. 6 
and Sulaiman v. The King, A. I. R. (28) 1941 
Rang. 301 : (43 cr, H. J. 123). Woodroffe in bis 
Commentary on the Law of Evidence, Edn. 9 
at page 367, says : 

“Again, the deposition of the deceased witnes-res may 
under the preceding section be admissible even against 
strangers; as for instance, if they relate to a custom, 
prescription or pedigree where reputation would bo 
evidence; for, as the unsworn declaration of persona 
deceased would be here received, their declarations on 
oath are a fortiori admissible.” 

It was argued by Mr. Lulla that the statements 
of Sakhi Mohamed in Ex. 24, were not true state- 
ments, that they were made to support the 
custom of adoption of which Sakhi Mohamed 
was a staunch supporter. We, however, agree with 
the learned Judge that statements made by Sakhi 
Mohamed in Ex. 24 are true. (After further con- 
sidering the evidence, his Lordship concluded) : 

[31] We are satisfied that during this period 
from 1901 to 1937 or 1938 neither Mooso nor 
Haji Ramzan recognised Mithoo and his heirs or 
Sakhi Mohamed and his heirs as co-sharers in 
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the property in suit. We hold that Mithoo and 
his heirs and Sakhi Mohamed and his heira 
knew the circumstances under which Mooso bad 
obtained possession of the property in suit and 
acquiesced in the hostile title of Mooso and his 
son Haji Ramzan and their possession from 1901 
to 1937 or 1938. 

[32] We have carefully considered Mr. Lulla's 
contention that Sakhi Mohamed was in posses- 
sion of the property from 1906 to 1931, and we 
are satisfied from the admission of Sakhi Moha- 
med to which we have referred and the evidence 
of his brother Nek Mohamed that Sakhi Moha- 
med was not in possession of the property in suit 
from 1906 to 1931. We agree with the learned 
Judge that certain acts done by Sakhi Mohamed 
with reference to the property in suit must be 
attributed to the permissive character of his 
possession. The learned Judge was not impressed 
by the evidence of Mr. Petigara, a witness exa- 
mined by the appellant, and we see no reason 
to rely upon his evidence. 

[33] The learned Judge was also not impressed 
by the evidence of one Pitamber and Qaneshpuri, 
two other witnesses examined by the appellant. 

We think the learned Judge’s appreciation of 
evidence was right, and we see no reason to take 
a different view. 

[ 34 ] In view of our finding that Mooso and his 
son Haji Ramzan were in adverse possession of 
the property in suit from 1901 to 1938, the title 
of the appellants, if they had any, was extingui- 
shed, and the respondents acquired a good title 
to the property. It follows from this finding that 
the question of adverse possession by the appel- 
lants does not arise, the suit having been insti- 
tuted by Haji Ramzan within a year or two of 
his dispossession by the appellants. The result is 
that we affirm the judgment and decree of the 
lower Court and dismiss the appeal with costs. 

B.G.D, Appeal dismissed. 

A. I. R. (36) 1949 Sind 18 [C. N, 6.] 

O’Sullivan and Thadani JJ. 

Ghulam Nabi s/o Faiz Mahomed — AppeU | 
lant V, Kishinchand Shivaldas — Respondent.^ i 

First Appeal No. 4 of 1942, Decided on IHb March 
1948. from judgment and decree of 1st Class Sub-Judge, , 
Shikarpur, D/- 6th October 1941. j 

Specific Relief Act (1877), S. 15 — Manager of i 
joint Hindu family agreeing to sell family properly 
for purposes not binding on family — Suit for speci- j 

fic performance Other members not made parties ( 

to suit Plaintiff not prepared to purchase mana- 

ger’s share for entire consideration — Lower Court 
held justified in refusing to grant decree for specific 
performance for manager’s share in property. 

A filed a suit against B for specific performance of 
contract for sale of certain property entered into with 
B. A admitted In his plaint that the land in suit was 
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the joint family property of B and hie two minor sons 
who formed the joint family with B as manager. The 
-sons were not impleaded as defendants: 

Held that as A claimed specifio performance of the 
contract for sale involving the right, title and interest of 
the minors and sought to bind the interest of the minor 
sons it did not matter if the minors had not been im- 
pleaded in the suit and the lower Court was right in 
going into the question of the validity of alienation 
made by As the contract was held not binding on 
the minor sons and as A was not prepared to purchase 
the share of B only for the entire purchase money with- 
out being duly compensated for the loss, the lower Court 
was justified in refusing to grant a decree for B's one-third 
share in the property for specific performance: A. I. R. 
(8) 1921 Mad. 172 {F.B.)and A.I.B. (1) 1914 Mad. 466, 
on, [Paras 8,11 and 14] 

Annotation : (’46-Man.) Specific Belief Act, S. 15, 

8 . 


Manghanmal Bhojraj — for Appellant. 
Kishinchand — for Respondent. 


Thadani J. — This is an appeal from the 
judgment and decree of the First Class Subordi- 
nate Judge of Shikarpur in Suit No, 31 of 1941, 
in which he dismissed the plaintiff- appellant's 
suit for specific performance of a contract for 
the sale of certain agricultural property agreed 
to be sold by the respondent Kishincband. 

[ 2 ] The appellant’s case as stated in Para, 4 
of the plaint was that the land in suit was ances- 
tral property of the defendant which came to 
his share upon a partition with his brothers and 
that at the time of the contract for sale the res- 
pondent and his two sons were members of a 

joint Hindu family of which the respondent was 
the manager, 

[3] The respondent’s main contention was that 

the land in suit did not belong to him exclusively: 

his two minor sons had each a third share. He 

denied that he was a manager of the Hindu joint 

family and claimed that in the circumstances 

alleged by him he could not be called upon sped- 

tically to perform the contract as he had no 

right to convey the undivided shares of his minor 
sons. 


[4] Upon the pleadings the trial Court frame 

the following issues ; 

'“1. Ib the plaint ineuffioiently stamped ? 

2. Has the defendant agreed to sell the land in eu 

■along with the intereat of the joint family ? If bo, oa 

the plaintiff have epecific performance of contract i 

the interest of the other members of the joint familv ( 

the defendants ? (covers Paras. 18 and 21 of the writte 
&t&teinent)« ^ 

the defendant conveyed the right to recovi 
aakab in the Kano Kewalram as alleged in the plaint 

conveyed as alleged by tl 
defendant m para. 12 of the written statement ? 

fhA A fi plaintiff entitled to specific performance ( 
the entire property ? If so, to what extent ? 

whaV? plaintiff entitled to any damages? If s( 


6, What should the decree be 7'* 


On issue 2 the trial Judge found as follows : 

I ac^rdingly find that the defendant agreed to sell 
the land in suit along with the interest of the joint 


family bat that the plaintiff cannot have specific per- 
formance of the whole contract or even of the defen* 
dant's interest in the joint family property.” 

Mr. Manghanmal for the appellant has confined 
his arguments to issue 2 only. His contention is 
that having regard to the recitals in the agree- 
ment for sale, and the fact that the minor sons 
of the respondent have not“ been impleaded, hia 
client is entitled to a decree for specific perform- 
ance in terms of the agreement. - 

[ 5 ] The difficulty in accepting Mr. Manghan- 
mal's contention arises from certain admissions 
made by the appellant in Para. 4 of the plaint 
and the operative- part of the agreement which 
seta out what is sought to be conveyed. As the 
learned Judge points out, it is an admitted posi- 
tion that the land in suit is the joint family pro- 
perty of the respondent and his minor sons. 
Having regard to this admission, and the fact 
that what is sought to be conveyed by the res- 
pondent is bis ancestral right in the property 
which amounts to a third undivided share, we 
do not think it matters that the respondent’s 
sons have not been impleaded in the suit. 

[6] The appellant’s right to enforce specific per- 
formance of the contract in question will, in view 
of these two facts, be governed by the law affecting 
alienations made by the manager of a joint Hindu 
family in which other copercenera have an interest 
and by the provisions of S. 16, Specific Relief Act. 

[7] The validity of alienations of joint Hindu 
family property made by the manager of the 
family depends upon the existence of a family 
legal necessity or payment of antecedent debts or 
upon proof of benefit accruing to the family 
estate. Upon this aspect of the case the trial 
Court has observed : 

“It is not the case of the plaintiff that this alienation 
was for legal necessity or for payment of antecedent 
debts or fof benefit of the estate. No specific performance 
of an agreement to sell by the manager of a joint Hindu 
family can be decreed unless it is shown that it is in 
the interests of minor members of the family and is 
beneficial to them: Hari Charan v. Kaula Eai, A.I.B 
(4) 1917 Pat. 478 : (2 Pat. L, J. 613 F. B.). There ia 
nothing to show that the land was being sold for legal 
n^ssity or for payment of antecedent debts. The plain- 
tiff has set up at the argument a plea that it was beinn 
sold for general benefit of the estate. It is said that the 
defendant being a Government servant was not able to 
take care of the land and that he wanted to utilize the 
purchase price in purchase of houses in the town of 
Shikarpur for rental purposes. The evidence shows that 
the land was looked after by defendant's cousin Tek- 
chand and that the land was fairly productive. No 
investment in the purchase of houses Is made and we 
are toefefore not in a position to assess the comparative 
benefit that would have accrued to the estate. The ques- 
tion whether a transaction is for benefit of estate or not 
involves the consideration of something more than 
merely whether the purchase price paid is a good price; 

It involves the farther question of what is to bo done 
with the purchase money. To sell a piece of land at a 
very good price would not be beneficial if the purchase 
money was to be invested in doubtful undertakings. A 
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manager of a minor under Hindu law is not entitled to 
sell merely for the purpose of enhancing the value of 
the property of a minor or for increasing the minor’s 
income, though it cannot be said that no transaction 
can be for the benefit of a minor which is not of a 
defensive character; Hemraj v. Nathu Ramu, A. I. R, 
(22) 1935 Bom 295 : (59 Bom. 525 F. B.). It is there- 
fore clear that the defendant had no power to convey 
the interest of the minors in the land in suit,*' 

Mr. Manghanma) for the appellant contends that 
as the minor sons of the respondent were not 
parties to the suit, and the appellant sought to 
enforce epecifio performance of the agreement 
of sale made by the respondent only, the trial 
Court was not called upon to decide the question 
of the validity of the alienation made by the 
respondent. But issue 2 specifically raises the 
question whether the respondent bad agreed to 
sell the land in suit, including the interest of the 
minors in the joint family property. 

[8] It is not disputed by the appellant's 
advocate that the ancestral right of the respon- 
dent in the property in suit was only a third 
undivided share in the property. In the present 
suit, as the appellant claims specific perform- 
ance of the agreement of sale involving the right, 
title and interest of the minora, and seeks to bind 
the interests of the respondent’s minor sons, the 
learned Judge was right in going into the question 
of the validity of the alienation made by the 
respondent, and this was apparently done with 
the consent of boih parties, judging from the 
wording of issue 2. 

[9] It is true that bad the finding on issue 2 
been that the alienation made by the respondent 
bound the interests of bis minor sons the finding 
would not have been binding on the sons, but as 
the finding of the learned Judge is against the 
validit> of the alienation the question of the 
rights of the resix)ndent’3 minor sons does not 
arise. 

[10] Mr. Maughanmal has relied upon certain 
observations made by Kumaraswami Sastri J. 
in the Full Bench decision of the Madras High 
Court in Baluswavii Aiyar v, Lakshmana 
Aiyar and others^ 44 Mad 605 : ( 4. i. R (s) 1921 
Mad. 172 P. B.). At page 620, Kumaraswami 
Sastri J. observed : 

‘‘Where a person sue3 for specific performance of an 
agreement to convey and simply impleads tbe party bound 
to carry out the >igrtement, there is no necessity to deter- 
mine the ques'ion of the vendor's title, and the fact 
that the title which the purchaser may acquire might 
be defeasible b> a third party is do ground for refusing 
specific p rformance if the purchaser is willing to take 
such title as tbe vendor baa. But where a party seeking 
specific performance seeks to bind the interests of 
persons not parties to the contract, alleging grounds 
which under Hindu law would bind their interests and 
enable tbe vendor to give a good title as against thorn 
and makes them parties it is difficult to see how tbe 
question as to tbe right of the contracting party to 
convey any interest except his own can be avoided and 


a decree passed, the effect of which will merely be to 
create a mnltlplioity of suits.'* 

Mr. Maughanmal contends that the appellant 
had not alleged any facts in the plaint which, if 
proved, would under the Hindu law bind the 
interests of tbe respondent’s sons, and that it. 
was therefore unnecessary for the trial Court to 
go into the question of the binding character of 
the alienation in so far as it affected the rights of 
the respondent’s sons. But as we have observedr 
in view of tbe admission of the appellant in 
para. 4 of tbe plaint and tbe vague character of 
the agreement for sale by which tbe respondent, 
sought to convey bis ancestral rights, that is to 
say, his one- third undivided share in the property,, 
it is not unreasonable to suppose that these two 
facts induced the appellant to have tbe question 
of tbe validity of the alienation in relation to 
the rights of the respondent’s sons decided in the 
present suit. Mr. Mangbanmal cannot therefore 
contend that the finding of the trial Court upon 
this aspect of issue 2 should be ignored, merely 
because the respondent's sons were not made 
parties to the suit. 

[11] We think the decision of the Full Bench of 
the Madras High Court read as a whole supports 
the view that where a plaintiff seeks to bind the| 
interests of the other coparceners as in this case byj 
asking for specific performance of the agreement! 
of sale of the joint property agreed to be sold byj 
the manager of the joint family, it matters not| 
if the other coparceners have not been impleaded 
for the question of specific performance of an 
agreement such as the present depends upon the 
application of S, 15, Specific Relief Act. The 
learned Judges of the Madras High Court 
observed ; 

“We think tho words of the section (S. 15, Specific- 
Relief Act) apply where a member of an ondivided 
family agrees to sell part of the joint property in which 
ho has only a share ; and the present case is a parti- 
cularly plain one, beoauso according to the plaintiff's 
own evidence defendant 1 agreed to get the other 
members of the family to execute the sale deed. I'ur- 
ther, the confract baa been decided in the present suit 
not to ba binding on the other members of the family, 
and to decree specific performance against defendant I 
only would be merely encouraging useless litigation.” 

In view of the finding of the trial Judge in the 
case before us that the agreement of sale was not 
binding on the minor sons of the respondent, it 
would, in our opinion, in the words of the learned 
Judges in l^agiah v. V enkatarama Sastrului 3T 
Mad. 887 ;(a.i.R. (l) 19U Mad, 466) ‘*be encourage 
ing useless litigation.” 

[12] There is another passage in the judgment 
of the Full Bench of the Madras High Court 
which tends to support the view that for tho 
purposes of the application of S. 16, Specific 
Relief Act, it is sufficient if it is proved that tho 
contract for sale made by a manager of the joinfe 
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Hindu family purports to convey the family 
property in which bis sons are coparceners, and 
it is not proved that the alienation agreed to be 
made was for object sanctioned by Hindu law. 
It reads thus : 

“Where the person contracting is tho father or 
managing member of the family, he stands in a hduoi- 
ary relationebip to the other members (Annamalai 
Chetty V. Murugesa Chetty, 26 Mad, 644 at p. 563: 30 
I. A. 220 P. C ), Sahuram Chandra v. Bhup Singh^ 39 
All 437: (A, I. R (4) 1917 P. G, 61) and hia contract to 
sell the entire item of joint family property for purposes 
not binding on them is a breach of duty, and I do not 
think the Court ought to compel execution of a ealo- 
deed in such cases of the entire item of property leaving 
it to the other members to Incur the expenss and go 
through the trouble of filing a suit to protect their 
interests. (See Qurusami v Qanapafhia* 6 Mad, 337, 
F. B. and Baikuntha Bank v. Shib Dass, 2 C. L. J, 
321). There U. however, no objection to the share of 
the vendor being ordered to be conveyed in cases where 
be can dispose of his share, as he will then only be 
exercising bis right without detriment to anybody eJse, 

The question referred to the Full Bench of the 

Madras High Court in Baluswavii Aiyar v, 

Lakshmana Aiyar and others^ 44 Mad, 606 : 

(a. I. B. (8) 1921 Mod. 172 (P. B.) wa : 

was : ‘Where the managing member of a joint Ilindu 
family enters into a contract to sell an item of family 
property, and that contract is not proved to be binding 
on the other members, can specific performance of it 
be decreed against him, and if so, on what terms ? 

Kumaraawamy Saatri J. delivering the judgment 
of^ the Full Bench answered it thus (p. 629) ; 

“My answer to the question is that S. 15, Specific 
Relief Act applies to cases covered by the order of 
refereuce and that specifio performance cannot bo 
granted of the contract so as to direct execution of a 
conveyance of tho entire property, and that it is open 
to the purohast r to get sptoifio performance so far as 
the share of the vendor is concerned on payment of the 
consideration agreed upon without any abatement.” 

Mr. Manghanmal has next contended that as- 

sumiDg 8. 16, Specific Relief Act. applies, the 

trial Judge should have granted a limited decree 

in conformity with the decision of the Full Bench 

of the Madras High Court to which we have 
referred. 

[13J It appears, however, that at the trial the 
appellant made a statement in writing through 
his advocate to the following effect: 

“I am not prepared to purchase the shave of Kishin- 
ohand only in the property agreed to bo sold for the 
entire purchase price of tho land without being duly 
oompenaaied for the loss so caused.” 

[14] In view of this statement the trial Court 

was justified in refusing to grant a limited decree 
for speciuo performance. 

[16] In the result we affirm the judgment and 
decree of the trial Court and dismiss the appeal 
with costs. 

• Appeal dism issed. 


A. I. R. (36) 1949 Sind 21 [G. N. 7,] 

0*SaLLIVAN AND TUADANI JJ. 

Commissioner of Income-tax. Bombay, Sind 

and Baluchistan, Bombay ^ Applicant v, Kale- 
chand Motirain — Be^pond&nt. 

Reference No. 110 of 1944, Decided on 15Lh January 
1948, made by Registrar, Income-tax Appellate Tri- 
bunal, Bombay, D/- 22ud September 1944. 

Income-tax Act (1922), S. 4 (3) (i)— Property held 
under trust — Mere placing certain amount in ac- 
count book and applying accruing interest towards 
charitable purpose not to amount to trust. 

Mere placing of an amount in an account and apply- 
ing the accruing interest towards a charitable purpose 
does not amount to a trust. The situation is not altered 
merely by describing the account as for “dharam” or 
“dharmada.” [Para 7] 

One JJ opened an account in bis hooka crediting to 
this account the sum of Rs. 30,000 and debiting himself 
personally with a like amount. The as-esteea who con- 
tinued the business of JJ credited interest in the eaid 
account, from year to year. Assuming that JJ intended 
to create a trust in respect of a sum of Ks, 30,000 no 
trustee was appointed, much less was there any transfer 
of the trust property lo a trustee or an accepiHnce of 
this trust by the trustee. Moreover, neither the purpost^ 
of tho trust nor the beneficiary had been indicated with 
reasonable certainty : 

Held that sum of Rs. 1405 shown as interest in the 
assesseo firm’s books could not ba exempted from 
taxation on the ground that it was Income derived from 
property held under trust, or other legal obitgation wholly 
for religious or charitable purposes v,ntbin tho meanin;: 
of S. 4 (8) (i). [Paros 1 & 101 

G. Z/. Pophale — for Applicant. 

- Boktimal Naraitiias — for Respondeat. 

O'Sullivan J. — This ia a reference Ly the 
Commissioner of Income-tax, Bombay, Sind and 
Baluchistan, under s. 06 (i), Income-tax (Amend- 
jnonfc) Act, 1939, raising the question as to whe-j 
ther a sum of rs. 1406 shown as interest in the, 
asseesee firm's books in a certain account headed; 
"Udharam Virumal Dharmada Account" should' 
be exempted from taxation on the ground that' 
it was income derived from property held under’ 
trust, or other legal obligation wholly for religi- 
ous or charitable purposes within tho meaning 
of S. 4 (3) (i), Income tax Act. 

[2] It would appear that shortly before his 
death in the year 1928 one Udharam Virumal, 
a Karachi merchant, opened an account in his 
books under the heading set out above crediting 
to this account the sum of Rs. 30.000 and debits 
ing himself personally with a like amount. The 
respondent assessees who continued the business 
of Udharam Virumal credited interest in the 
said account, from year to year. 

[3] For the first time in the assessment year 
1940-41, the income-tax authorities decided to 
include^ the sum of Rs. 1406 being the interest 
shown in the account for that year, in the total 
income of the assessee firm. On appeal to the 
Appellate Assistant Commissioner this amount 
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of R£, 1405 was excluded froni the total income 
of the assesaee-firm. The Income-tax Commis- 
sioner then appealed to the Appellate Tribunal 
M*ho upheld the decision of the Appellate Assis- 
iant Commissioner. 

[i] Being dissatisfied with the Tribunal’s deci- 
sion, the Commissioner of Income-tax has bad 
this reference made to this Court under S. 66 (l) 
of the Act. 

[5] Paragraph 6 of the Statement of the case 
by the Tribunal summarises the point at issue 
as follows : 

“The only point in contest before us was whether 
setting apart and placing the fund in the ‘Udharam 
Virumal Charity Account* under the circumstances 
stated before constituted a valid trust for religious or 
charitable purposes, so as to exempt the income from 
taxation under S. 4 (3) (i) of the Act, On a considera- 
tion of the question, we held that a valid trust had been 
declared. We have recorded our reasons in para, 5 of 
our judgment.** 

[ 6 ] The grounds upon which the Tribunal held 
that there had been a valid trust for charitable 
or religious purposes by Udharam Virumal are 
set out in para. 5 of their judgment as follows : 

“The question then is whether there is valid trust for 
a charitable or religious purpose in this case. It may be 
conceded that the mere placing of an amount in an ac* 
count and applying, the interest earned by it towards 
charitable purpose will not amount to a trust. The facta 
in the present case^ however, are entirely different. Late 
L’dharam Virumal opened an account which is expressly 
described os aeharity account, and transferred an amount 
of Rs. 30.000 from his personal account to it. This act 
clearly reflects his intention to divest himself of the (?) 
settle the amount upon trust for those purposes. We 
think that it was an error to suppose that it continues 
to be a party (?) of the deceased’s estate, since it is ad- 
mitted that his three sons who succeeded to it and those 
that have succeeded to the latter have not only (not?) 
claimed any interest in the funds but have been faith- 
fully applying the annual interest towards the charita- 
ble and religious objects. In other words, the sons and 
grandsons of deceased Udharam are bolding the fund as 
trust fund, as trustees. Rurther, after the Appellate 
Assistant Commissioner’s decision in this case the In- 
come-tax Officer asked the assessee to file a sworn de* 
claration that they had no interest in the fund or the 
income. It is difficult to understand the Income-tax Offi- 
cer’s requiring such a declaration after the matter had 
passed his bands. But that is not to the purpose. In 
compliance with the order, Mr. Motiram who is the 
surviving son of the late Udharam and partner of the 
assessee firm filed a sworn declaration in which be has 
stated that none of the heirs of the deceased claim any 
interest in the fund. Lastly we have the admitted fact 
that the income-tax authorities continuously excluded 
the interest from being assessed to tax until the pre- 
sent assessment.” 

[7] We are of opinion that the view of the 
Appellate Tribunal is not justified. As the Tri- 
bunal have themselves pointed out, the mere 
placing of an amount in an account and applying 
the accruing interest towards a chariable pur- 
pose does not amount to a trust. The situation 
is not altered merely by describing the account 
lis for **dharam” or “dharmada.” The Tribunal 


appears to have overlooked the necessary isoi- 
dents of a valid trust, A **trust’* is defined in 
the Trusts Act as follows : 

“A 'trust* is an obligation annexed to the ownership 
of property, and arising out of a confidence reposed in 
and accepted by the owner, or declared and accepted by 
him, for the benefit of another, or of another and the 
owner: the- person who reposes or declares theoonfidence 
is called the 'author of the trust:* the person who ac- 
cepts the confidence is called the 'trustee:* the person 
for whose benefit the confidence is accepted is called the 
‘beneficiary:* the subject-matter of the trust is called 
'trust property’ or 'trust money:’ the 'beneficial interest’ 
or 'icterest* of the beneficiary is bis right against the 
trustee as owner of the trust property; and the instru- 
ment, if any, by which the trust is declared is called 
the instrument of trust.” 

[8] Section 5 requires that in order to create 
a valid trust of moveable property, the trust 
shall be declared by a non-testamentary instru- 
ment in writing signed by the author of the trust 
and registered or by will, unless the ownership 
of the property is transferred to the trustee. Sec- 
tion 6 which relates to the creation of a trust ia 
as follows : 

‘‘Subject to the provisions of S. 5 a trust is created 
when the author of the trust indicates with reasonable 
certainty by any words or acts (a) an intention on his 
part to create thereby a trust, (b) the purpose of the 
trust, (o) the beneficiary, and (d) the trust property, and 
(unless the trust is declared by will or the author of the 
trust is himself to be the trustee) transfers the trust-pro- 
perty to the trustee.” 

Assuming in this case that Udharam Virumal 
intended to create a trust in respect of a sum of 
RS, 30,000 no trustee was appointed, much less 
was there any transfer of the trust property to a 
trustee or an acceptance of this trust by the 
trustee. 

[9] Moreover, neither the purpose of the trust 
nor the beneficiary have been indicated with rea- 
sonable certainty. A gift or trust in favour of 
‘*dharam” is void for vagueness and uncertainty. 
This point is dealt with in Mulla’s Hindu Law, 
p. 472 para. 405 under the heading "gift to dharam 
void.” After specifically stating that a gift or 
bequest to dharam is void for vagueness and 
uncertainty, the learned commentator goes on 
to discuss various cases including decisions of the 
Judicial Committee of the Privy Council in sup- 
port of his proposition. He says : 

"It is a maxim of equity, that the execution of a trust 
shall be under the control of the Court The trust there- 
fore must be of such a nature that it can be under that 
control. For that purpose it is necessary that the subject 
or object can be ascertained by the Court, If the subject 
or object cannot be ascertained, the trust cannot be en- 
forced by the Court, and it is void. In the case of a gift 
to dharam the Judicial Committee observed in 
chordas v. Parvatibai, 23 Bom. 725 : (26 I.A. 71 P. C.) 
that the objects which can be considered to be meant 
by that word ate VMue and uncertain. In Wilson’s dic- 
tionary the word “dAnrntn” is defined to be law, virtae, 
legal or moral doty. Belying npon this definition of 
dharam the Jadioial Committee held that the word 
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*dharayn* was as vague as the words 'purposes charitable 
or philanthropic* which on account of their vagueness, 
render a trust for those purposes void in the ^English 
law. Gifts for 'charitable or other purposes* or gifts ex- 
pressed in other alternative terms are not charitable ; 
lor they may be executed without any part of the pro- 
perty being applied to charitable purposes.” 

This aspect of the matter appears to have been 
overlooked by the Tribunal. It is obvious that 
the EO-called trust in this case cannot be con- 
trolled or enforced by the Court. The questions 
as drafted and referred to us by the Tribunal 
covering the point at issue are: 

(1) Whether there was evidence before the Tribunal 
on which it could be held that the sum of Rs. 30,000 
was held under trust or other legal obligation wholly for 
religious or charitable purposes within the meaning of 
8. 4 (3) (i), Income-tax Act ; 

(2) Whether in the circumstances of the case the 
amount of Rs. 30,000 placed in the ‘‘Udharam Virumal 
Dharmada Account” was rightly considered to be pro- 
perty held under trust or other legal obligation wholly 
for religious and charitable purposes within the meaning 
of S. 4 (3) (i) of the Act. 

[lO] For the reasons given above, our answers 
to these questions are both in the negitive. We 
'allow the Commissioner’s costs. 

Answers in the negative. 


A. L R. (36) 1949 Sind 23 [C. N. 8.] 

Thadani and Constantine JJ. 

Hatimshah slo Akbarshah — Plaintiff 

Appellant v. Ahmedshah and others — Defen- 
dants — Respondents, 

First Appeal No. 53 of 1943. Decided on 6th Decem- 
ber 1947. 

^ Civil P. C. (1908), O. 22, R, 4— Legal representa- 
tive of deceased defendant already on record in 
capacity of plaintiff — He may apply at any time to 
be impleaded as legal representative — Order of 
abatement for want of application within time can 
be set aside— Civil P. C. (1908), S. 151. 

Where the legal representative of one of the defen- 
already on the record in the capacity of the 
plaintiff, be may make an application at any time to be 
impleaded as the legal representative of the deceased 
In such a case, for want of an application within limi- 
UUon to he impleaded, the suit against the deceased 
does not abate : A. I. R. (27) 1940 Bom. 269, Applied. 

The Court has wide powers to set aside the order of 
abatement passed In such a case : A. I. R. (20) 1933 
Sind 36 and A. I. R. (12) 1925 Pat. 162, Bel, on. 

[Paras 1 and 2] 

Annotation : (*44-Com.) Civil P. 0., O. 22 R. 4 N. 12 
and 24. 

Jamiatrai Lalchand — for Appellant. 

Manghanntal Bhojraj—toi Respondents. 

n n. * A * • ^ — The plaintiff-appellant filed 

a suit apinst bis two sons, Ahmedbshah and 
Ibrahimshah, for partition of certain properties, 
which had come to the parties by inheritance, 
Ibrahimshah. defendant 2, died on 26th Decern- 
her 1942. On lith January 1943 the plaintiff filed 
an application entitled as under o. 22, Br. 3 and 4 


Civil P. 0., requesting the Court to join as heirs 
of the deceased his son, two daughters and widow. 
On 26th January 1943 the Court stated that de- 
fendant 1 had no objection and ordered that the 
persons mentioned in the application should be 
joined as legal representatives of defendant 2 , On 
oth April 1943, the plaintiff made an application' 
under o. 22. E. 6 and S. 161, Civil P. C., stating} 
that through mistake in his previous application! 
the plaintiff had not shown himself as an heir of 
the deceased Ibrahimshah and praying that he 
should be added as the legal representative. Tha 
learned Sub-Judge dismissed that application on 
the ground that it had been made more than 
90 days after the date of Ibrahimshah’s death, 
which he found had occurred on 26th December 
1942, a finding which has not been challenged by 
the appellant, as he was. The learned Judge re- 
lied upon Khodadad v. Bai Jerbai, I. L. R. 

(1938) Bom. 64 : (A. I. R. (25) 1936 Bom. 6). But 
this decision of Engineer J., sitting alone, has 
been overruled by a Division Bench of Bombay 
High Court in Naranlal v. Shivprasad, A.I.R. 

(2'7) 1940 Bom. 259 : (l. D. R. (1940) Bom. 487). Iii 
this latter case the plaintiff sued to recover pos- 
session of certain property as the reversioner of 
the previous owner. The plaintiff died and his 
three sons were brought on record as heirs. It 
was contended that besides the three sons the 
plaintiff had left a widow named Bai Hira. But 
she also died within less than 90 days from the 
date of the plaintiff s death and her heirs were 
the three sons of the plaintiff who were already 
on the record. In that case these sons were 
plaintiffs, as legal representatives whether of 
their father or their mother. In the present case 
the plaintiff was on record already as plaintiff 
but not as a legal representative of the deceased i 
defendant. We do not think, however, that this' 
difference in the facts makes any difference in 
the principle to be applied, since Br. 3 and 4 of 
O. 22 speak of making a legal representative a 
party, and whether a litigant is a plaintiff or 
defendant, he is a party to the suit. As Sir John 
Beaumont 0. J. said : 


• • • 


if a party is on the record, he can appear ... 

and make any representation which seems good to him* 

whether m one capacity or in more than one capacity,' 

and being on the record, it is competent to Lm to 

put in a plaint or defence stating his attitude in the 

different capacities in which he is suing or being sued. 

On Its being brought to the notice o£ the Court that the 

record does not show that he is suing or being sued in 

capacity, it is the duty of thf Court to 

anrt amended. But an amendment of that 
sort can be made at any time, and if an applica- 

“ pleading on the ground 
t at the interest of the party pleading was not properly 

shown on the record, the Court would amend the re- 

cord, and not strike out the pleading there is no 

justification for enlarging the words of O. 22, R. 3 so as 
to cover a case where all that is required is formal 
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amendment oi tee record, and ddI the addition of new 

parties.’* 

With respect we ngree with this view of O. 22 , 
ii. S, and conpider that this principle applies 
equally to o. 22. R, 4. 

[2] The application on 5bb April 1043, in which 
the plaintiG' appHud to bo brought on record as 
la legal representative, was within 150 days from 
'tbo death of Ibrahimshah on 26th Pecember 
1012. In TJ a stomal Hardasmal v. Pirbiix and 
ethers, 20 s. L. R. 81 ; (a. I. R. (20) 1933 Sind 36), 
Ivliluo J. 0. delivoriijg judgment of the Division 
Dench stated ; 

*'j']'7cn if WG were to regard that application (under 
O. 22, R 9) as time barred, there was still the applica- 
tion under O. 22. K 4, pending which according to the 
finding of the learned Judge was made after the suit 
had abated and in view of tho ruling in Bari Saran 
Siyigh and othfirs v. Sy d Rlttharn^nad Eradat IIus" 
.sniiz, 85 1. C lOlO : (A. I R. (12) 1925 Pat 162), we arc 
1 - f opinion th’U it would lo open to us to consider tho 
ponding appltoaiion under 0. 22, R. 4 as an application 
ruder O. 22. R 9 ” 

The R’amed Judicial Gommissioner also stated 
that the Court has wide powers to set aside such 
an abntement and these powers should bo used 
somewhat liberally unless there is clear proof 
of lachGa. 

[3] Wo. tberofore, set aside the order of the 
[earned Sub-Judge refusing to set aside the 
abatement and in lieu thereof we set aside the 
abatement. The respondent Ahmedshah will bear 
the coats of the appellant of this appeal. 

u G.D, Appeal allotoed, 

A. L R. (36) 1949 Sind 24 [C. N, 9.] 

O'Sollivan and Tuadani JJ. 

llariram Khinram, a Firm — Applicants v. 
Oohirulram Rattan Ghand, a Firm — Oppo^ 
nents. 

Civil Bevn. Appln. Nos 40 and 41 of 1945, Decided 
on ll*h March 1948, from order of Chief Judge of 
amall Cause Cojrt, Karachi, D/- 18th April 1945. 

Arbitration Act (1940). S. 8 — Reference to ap- 
pointed arbitrators— P'ailure of one of arbitrator to 

act Procedure to be followed is one laid down in 

S. 8 and not S 9 -S 9 applies to case where refer- 
ence is to arbitrators to be appointed — Vacancy 
caused by inability of one of arbitrators to act not 
filled in as required by S 8 — Reference lapses and 
parties are free to resort to civil Court for settle- 
ment of their dispute. 

Where in the case of an arbitration agreememt in 
which pfovision is made for reference to two appointed 
arbitrators, one of the appointed arbitrators refuses to 
act or is incapable of acting or dies the procedure to be 
followed is iheone that is laid down in S. 8 and not 
the one Inid d'lWn in S. 9. Section 9 has no application 
loan ftrb'lration awreement which provide? fora refe- 
rence to appointed arbitrators as distinguished from 
arbitniiors to to bi appj^nted. Thus on tbe refusal of 
the Rppo nied arbitrator to act, and on the failure of 
a panv serve the other party with a notice as con- 
templaed by S. 8 (1), to concur in the appointment or 
In supplying the vacancy, the procedure lo bo foUowe<l 


ig one laid down in S. 8 (2), And where no application 
is made to the Court, as required by 8. 8 (2), the refers 
ence lapses and the parties are free to resort to civil 
Court for settlement of their disputes. The procedure 
laid down by 8. 9, is inapplicable : A. I. B. (16) 1939 
Cal 177. Rel on % 

(The Court did not think itself justified in permitting 
the defaulting party to rectify its error in procedure, at 
the stage of revision, and allowing it to supply tbe 
vacancy through the assistance of the Court as provid- 
ed by 8 8). [Paras 6, 8 and 9] 

Annotation : (*46 Man.) Arbitration Act, S. 8, N. 1: 

S. 9, N. 1, 

Manghaninal Bhojraj~(ot Applicants. 

Fatehckand Assudomal — for Opponents. 

Thadani J. — These are two revision appli- 
cations arising out of an order passed by the 
Chief Judge of the Small Causes Court, Karachi,, 
in Suits NOS. 620 and 621 of 1944. by which he 
stayed tbe suits upon an application made in 
that behalf under S. 84, Arbitration Act, 

[2] The suits were filed by Hariram Ehiaram 

a firm against Messrs. Gobindram & Sons and 
arose out of two commercial transactions rela- 
ting to the purchase of 250 and 600 bags of white 
gram by Messrs. Gobindram & Sons from Messrs. 
Hariram Kbiaram. v 

[3] The facts material to the applications are 
these: On 17th December 1942 Hariram Ehiaram 
and Gobindram & Sons executed an arbitration 
agreement which provided for a reference in 
these terms : 

“Whereas difleronces or disputes have arisen and are 
Etill subsisting between Messrs. Gobindram Battaueband 
carrying on business at Sukkur (hereinafter referred to 
as the party No. 1) of tbe one part and Me-sre. Hari- 
ram Khiaram carrying on business at Thai Upper Sind 
Frontier Disl ) hereinafter referred toaa the party No. 2) 
of the other part, relating to 600 bags white gram 
purchased by the party No. 1 from the party No. 2 on 
bilti terms: And whereas the party No. 1 has nominated 
Seth Pherooraal Lilaram as their arbitrator and the 
party No. 2 has nominated Bhai Assandas of Seth 
•Teramdas Khialdas as their arbitrator: 

Now wd tbo parties aforS'aid do hereby appoint the 
paid Seth Pheroomal and Bhai Aseandaa as our arbi- 
trators to decide tbe said disputes in any manner they 
think fit and proper. In case of disagreement between 
tbe arbitrators they are empowered to appoint an 
umpire. 

Tbe award of the arbitrator or tbe umpire, as the 
case may be, shall be final and binding on both the 
parties.” 

In purauanco of the reference, Pherumal Lila- 
ram the arbitrator appointed by Gobindram* 
Sons, the defendants in the suit, wrote to the 
parties calling upon them to appear before the 
arbitrators with all their evidence on 35th Febru- 
arv 1943 . On the 25th nothing was done as 
Gobindram & Sons did not attend the hearing. On 

the 26th the arbitrators fixed another hearing for 
6th March 1943. On 5ti3 March 1948 the arbitrators 
held some proceedings and called upon Messrs. 
Gobindram & Sons to produce their Sukkur 
noondh book at the adjourned bearing wbicn 
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was fixed for 12fch March 1943. On I 2 th March 1943, 
Gobindram & Sons wrote to the arbitrators 
pointing out that the time given to them for the 
production of the noondh book was insufficient 
and requested the arbitrators to give them 
further time for a fortnight. On the 15th of March 
the arbitrators intimated to the parties that in 
accordance with the request made by Gobind- 
ram & Sons the hearing was adjourned to let 
April 1943. From 1st April 1943 to July 1943 
nothing was done by the arbitrators. On 7 th July 
1943, Bhai Assandas, the arbitrator appointed by 
Hariram Khiaram wrote to the defendants 
Gobindram & Sons, expressing his inability to act 
as an arbitrator. On 12 th August 1943, Gobindram 
& Sons wrote to Khiaram that as Assandas had 
expressed his inability to act, Bariram Khiaram 
should appoint another arbitrator. On 20 th 
August 1948, Hariram Khiaram sent a reply 
stating that as the firm of Hariram Khiaram 
had ceased to exist, it would not serve any pur- 
pose to proceed with the arbitration. On 6 tb 
September 1943 Gobindram & Sons wrote to 
Hariram Khiaram that as they had failed to 
appoint an arbitrator, they appoint Mr. Holaram 
as an arbitrator on their behalf. Hariram Khia- 
ram refused to recognise the appointment of 
Holaram and contended that the reference had 
lapsed by reason of the inability of Bhai Assan- 
das, the arbitrator appointed by them under the 
arbitration agreement, to proceed with the arbi- 
tration. On I4fch October 1943, Gobindram and 
Sons through their advocate wrote to Hariram 
Khiaram stating that as it is possible that the 
appointment of Seth Holaram made by (them 
may be challenged, they appointed their arbitra- 
tor Pherumal Lilaram nominated in the arbitra- 
tion agreement to act as the sole arbitrator in 
the dispute and required Hariram Khiaram to 
appear before him. Nothing happened between 
l 4 ta October 1943 and 26th February 1944 On 
25th February 1944 , Pherumal Lilaram ‘gave 
notice to the parties fixing the hearing of the 
arbitr^ion for 6th March 1944 . On 7th March 
■1944, Uariram Khiaram wrote to Pherumal Lila, 
ram disputing his authority to proceed with the 
arbitration and informed him that ha had filed 
suits in respect of the matters in dispute. 

[ 4 ] Shortly after the institution of the suits 
on 18th July 1944 . Gobindram and Sons, the 
defendants m the suits, applied for a stay of the 

® learned Judge stayed the suits holding 

that there was an arbitration agreement within 

the meaning of the Arbitration Act. 1940 . and 

that 8. 34. Arbitration Act. 1940 . applied in 

terms to the Bubjeot.matters involved in the 
suits. 


4 J®! Ws ‘hink in dealing with the applioatioi 
for stay the learned Judge has lost sight of tl 
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provisions of s. 8, Arbitration Act of 1940 . 
Section 8 reads : 

“8. (1) In any of the following cages : 

(a) where an arbitration agreement provides that the 
reference shall be to one or more arbitrators to be 
appointed by consent of the parties, and all the parties 
do not, after differences have arisen, concur in the 
appointment or appointments or 

(b) if any appointed arbitrator or umpire neglpcts or 
refuses to act, or is incapable of acting, or dies, and the 
arbitration agreement does not show that it was intended 
that the vacancy should not be supplied, and the parties 

or the arbitratorSi as the case may be, do not supdIy 
the vacancy : or 

(c) where the parties or the arbitrators are required 

to appoint an umpire and do not appoint him ; any 

party may serve the other parties or the arbitrator as 

the case may be, with a written notice to concur in the 

appointment or appointments or in supplyinff the 
vacancy ^ 

(2) If the appointment is not made within fifteen 
clear days afror the service of the said notice, the Court 
may. on the application of the party who gave the 
notice and after giving the other parties an opportunity 
of being heard appoint an arbitrator or arbitrators or 
umpire as the case may be, who shall have power to 
act in the reference and to make an award as if he or* 
they had been appointed by ^onsont of all parties.” 

The learned Judge does not appear to have 
appreciated the difference in the language of 
S. 8 ( 1 ) (b) and s. 9 of the Act. On a plain 
reading of s 8, it should have been manifest to 
the learned Judge that whereas under s, 8 (l) (a) 
the arbitration agreement contemplates a refe- 

rence to one or more arbitrators to be appointed 

by the consent of the parties, el. (b) of 8. 8 (l) 
^ntemplates an appointed arbitrator or umpire. 
The learned Judge has apparently construed the 
arbitration agreement in question to fall within 
the purview of s. 9, Arbitration Act of 1940 . But 
s. 9 does not refer to an arbitration agreement 
in which provision is made for a reference to 
appointed arbitrators. Section 9 deals with an 
arbitration agreement in which provision is made 

for a reference to two arbitrators, one to be 
appointed by each party. 


. . agreemenc beiore us 

provision is naade for reference to two appointed 
arbitrators. The procedure to be followed in a 
case where the appointed arbitrator refuses to 
act or IS incapable of acting or dies, is laid down 
in s. 8 itself, which lays down that 

‘any party may serve the other parties or the arbitra- 
tors, as the case may be, with a written notice tooononr 

VMa**ncy.»‘” or in supplying the 


It IS common ground that in this case no such 

written notice was given to Hariram Khiaram to 

concur in the appointment or in supplying the 
vacancy. ^ 

[7] Sub.section ( 2 ) of s. 8 of the Act lays! 
down that : 


“U the appointment is not made within fifteen clear 
days after the service of the said notlos, the Court may 
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on the application of the party who gave the notice . . . 
appoint an arbitrator.’* 

[8] In the present case it is an admitted 
position that no such application was ever made 
to the Court. The procedure which has been 
followed by the defendants is the procedure laid 
down by S. 9, Arbitration Act which has no 
application to an arbitration agreement which 
provides for a reference to appointed arbitrators 
as distinguished from arbitrators to be appointed. 

[8a] This aspect of the case has been considered 
by the Division Bench of the Calcutta High Court 
in General Electric Trading Co. v. Siemens 
( India) Limited, 56 Cal. 813 : (A. I. It. (16) 1929 
Cal. 177). In that case an application was made 
under S. 19, Arbitration Act, 1899, corresponding 
to s. 34, Arbitration Act of 1940. C. C. Ghose J. 
delivering the judgment of the Division Bench 
observed : 

“Now, in this case, arbitrators have been mutually 
agreed upon and they have been appointed as such by 
the parties. Therefore, S. 9, Arbitration Act has no 
application, because the language used therein has 
reference to a case where the Bubmission is to two 
arbitrators one to be app^ntcd by each party. Let us 
next see whether there is anything in the language 
used in S, Arbitration Act, which prevents the appli- 
cation of S. 8 to this case, having regard to the events 
that have happened. Section 3 {!) (a) obviously baa no 
application, because It deals with the case of a reference 
to a single arbitrator. Turning to S. 8 (1) (b), there is 
nothing, in my opinion, in the language used therein 
which would render it inapplicable to this case. To 
start with, the arbitrator who has refused to act, etc., is 
un apyointed arbitrator. In the second place, the 
submission does not show that the place of the arbitra- 
tor who has refused to act, etc., should not be filled up. 
In the third place, it is clear that the parties have not 
cared to fill up the vacant place. Therefore, 1 do not 
see why S. 8 (1) (b) should not apply. This is the 
conclusion I come to on the language used in the 
Bection,” 

It is not necessary to refer to other passages in 
the judgment of the learned Judge which deal 
with the view of Scott C. J. of the Bombay High 
Court* in the matter of the interpretation of 
S. 8 (l) (b) as it stood before the Arbitration Act 
of 1940 . Under the Arbitration Act of 1940, no 
such difficulty as was present before Scott C. J. 
arises in the interpretation of 3. 8 (l) (b). Even 
in the matter of the interpretation of s. 8 (l) (b), 
as enacted in the Arbitration Act of 1899, Ghose J. 
disagreed with Scott C. J., and agreed with 
Marten J. who held that where provision is made 
for a reference to two appointed arbitrators, 
S. 8 (1) (b) applied. 

[9] We think the order of the Chief Judge of 
the Small Causes Court staying the suits should 
be set aside. The arbitration agreement was 
executed in 1942, and one of the appointed arbU 
itrators refused to act as far back as 1943 and no 
jattempt has been made at any time to supply the 
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vacancy through the assistance of the Court asl 
provided by S. 8, Arbitration Act, 1940. We da 
not think we would be justified in permitting the 
defendants at this late stage to rectify their error! 
of procedure. 

[lO] We therefore set aside the order of the 
learned Small Causes Court Judge staying the 
two suits, and direct him to proceed with the suits 
and dispose of them according to law. The appli- 
cation is allowed in the Court. 

B.G.D. Application allowed. 


A. I. R. (36) 1949 Sind 26 [0. N. 10.] 
O’Sullivan and Thadani JJ. 


Ilassomal Tillumal — Applicant v. Glmlavh 
Nabishah — Oppone n t. 

R. A. No. 84 of 1945, Decided on 11th March 1948* 

Civil P. C. (1908), 0.9, R. 3 and O. 17, R. 2— 
Suit dismissed on adjourned hearing for default of 
appearance of both plaintiff and defendant — Plain- 
tiff's application for restoration dismissed — O. 17, 
R. 2 read with O. 9, R. 3 applied and no appeal lay 
against order of dismissal. 

The Code of Civil Procedure is and is intended to be 

exhaustive of the circumstances in which a suit may 

be dismissed for default I 29 Cal, 707 (PC), Ztel, on, 

[Para 24] 

The provisions of O. 9 by themselves do not apply 
to adjourned hearings, but the effect of O. 17 R. 2 is to 
assimiUte the procedure contemplated in O. 9 to ad- 
journed hearings. [Para 7] 

The suit was adjourned for hearing on 17th May 
1944, upon which date both the plaintiff and thedefen- 
dant were absent, and it was dismissed by the Subor- 
dinate Judge who made the following order : 

•‘The plaintiff absent. His pleader remained absent. 
Defendant is ex yarte. The suit is dismissed.” 

The defendant had been absent on two earlier hear- 
ings, to wit, on 28th April 1944 and 6th May 1944i 
The ex parte order had been passed on the earlier date. 
On 6th May 1944 the case had been adjourned to 17th 
May 1944 at the request of the plaintiff to enable him 
to produce ex parte proof- An application was mode by 
the plaintiff to restore the suit on the ground that he 
was unaware of the date of hearing. Sutordinate Judge 
dealt with it as one under 0. 9, R. 9, Civil P, C. and 
dismissed it on the merits, holding that the pJaintilr 
had failed to make out suflBcient cause for hia non* 


pearance: ^ ^ i a 

Held that O. 17, R. 2 read with 0. 9, »■ 3 applied 

d no appeal lay against the or^r oi dismissal . 

I. R. (32) 1946 Sind 98 and A. I. (30) 1943 Sind 

. Hel. on. 




Afanffhanmal B , — for Applicant. 
Fatehchand Assudomal — for Opponent. 


O’Sullivan J. — This is a reviaion applica- 
tion against an order by the District Judge of 
Hyderabad restoring a suit. The suit had been 
fixed for hearing on 17th May 1944, upon which 
date both the plaintiff and the defendant were 
absent, and it was dismissed by the Subordinate 
Judge of Mirpurkhas who made the following 

order : "The plaintiff absent. His 

mained absent. Defendant is ex parte. The suit 


is dismissed.” 
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in or obarge upon tbe property. A contraotiug party 
may have a right to sue for damages for breaob of 
contract or for specific performance, but that is a 
different thing. [Paras 10 and 11] 

Annotation : (*45 Com.) T. P. Act, S. 64 N. 23. 

(b) Income-tax Act (1922), S. 4 A— “Residence” 

— Question oi ownership of property is not 
material 

The question of ownership of property is not import- 
ant for the purposes of determining residence, for if a 
person main'ains or has maintained for him a resi- 
dence, he need not be the owner; he may be a tenant 

• [Para 11] 

Annotation : (‘46-Man.) Income-tax Act, S. 4A, 
N. 1. 


(c) Income-tax Act (1922), S. 4A— No retrospec- 
tive operation. 

The definition enacted in S. 4A by tbe amendment 
in 1939 cannot be applied retrospectively for deter- 
mining residence in 1937 38. (.Para 12] 

Annotation: (’46-Man.) Income-tax Act, S. 4A N. 1. 

(d) Income-tax Act (1922), S 4A _ Occasional 
visit will not constituie residence — Such stay, 
when constitutes residence indicated. 

It is true that a man may have residence in two 
places, but an occasional visit will not constitute resi- 
dence A man can, however, be considered resident 
in a country, if as part of bis regular habit of life, be 
stays in that country iu his own es ablishrnent or even 
in hotels for prolonged periods every year spending 
the rest of the time abroad. [Para 13] 

Annotation: (*46 Man.) Income-tax Act, S. 4A 

N. 1 


(e) Income-tax Act (1922), S. 4A_Assessee leav- 
ing India in 1931 with his wile and away till 
January 1939 except for short stay in 1935 lor four 
months and in 1937 tor 14 days — Assessee could 
not be considered to be ‘’resident” for 1937-38. 

"Where tbe assessee had left India for Java with bis 
wife in 1931 and was away till 3rd January 1939, 
except for four months in 1935 and 14 days in i 937| 
the asEe-seo could not be said to have resided In 
Briti>h India in (937 38, when throughout chat year 
he lived with hie wife m Java except for a visit to 
Briiish India for 14 days. [Para 13] 

Annotation; (*46-Man.) Income-tax Act, S. 4A 

• X • 


(f) Income-tax Act (1922), S 4A _ Domicile and 
residence is not same thing. 

Donncilo and residence are not the same thin^^ for 
the purposes uf detormining domicile. Tbe decisive 
consideration is whether a por.^on comes to a country 
with a view to permanently settle in it But it 19 not 
80 , while coD-ideru.g the question of ‘ residence * for 
the purposes of the ii come-tux [Para 15] 

Annotation : ( 46 Man.) Income-tax Act, S. 4A 

N. 1 and 2. 


(g) Income-tax Act (1922). S. 1 _ Interpretation 
OI Act —English decisions have to be applied with 

1943 1' C. 154. Arl. o,,. [Para 15J 

Annotation . ( 4B Man ) Income-tax Act, S 1 N. 2. 

(h) Income-tax Act (1922), S. 4A_“ Resident *’ 
indicates personal quality ana is not descriptive of 
person s property ; I92tt a. C. 217, licL on. 

Annotation : (*46-MaQ.) Income-tax Act, S. 4A N 1 
and 2. f ••*0. i 

(i) Income-tax Act (1922). S 66 (2) _ New point 
— Point not raised belore the Appellate Assis- 


tant Commissioner cannot be raised in an applica- 
tion under S. 66 (2) : A. I. R. (19) 1932 Sind 189. ReL 

[Para 26] 

Annotation : (*46-Man.) Income-tax Act. 8. 66 
N. 21. 

(j) Income-tax Act (1922), S. 4A _ “ Residence " 

—Assessee leaving British India with wife in 1931 

and remaining in Java till 1939, except for lour 
months in 1935 and for 14 days in 1937 38 Dur- 

ing latter stay assessee negotiating purchase of 
house— Money spent over repairs but house occu- 
pied for first time in 1939 when conveyance was 
executed — Seld assessee was not resident in 
British India in 1937-38 and 1938-39. 

The assessee who was a native of India, in 1031 left 
with his wife for Java where he remained till 3rd 
January 1039, except for four months in 1935, w'hen he 
and his wife were at Karachi, and except for a period of 
14 davs in the accouoting year 1937 38 w’hen he alone 
visited Karachi and stayed as a guest of a relative. After 
3rd January 1939, the assessee has been continuously 
in British India except for 2 months in the autumn 
of 1939^ While in Karachi in 1957, the assessee paid 
Ra. 23 000 to his brother, N. in respect of a bouse in 
Karar-hi. This house was let out on rent for 2 months 
in 1937. Thereafter, it was extensively repaired and 
altered under instructions from the assessee For this 
purpose, he remitted sums araoanting to Rs. 30,000 dur- 
ing tbe years 1937-38. On his return to British India 
in .lanuary 1939, tbe asse.-see occupied the bou?e for 
the first time. In June 1939 a conveyance was execut- 
ed by which transferred the house to his minor 
son who had in the meantime been adopted by the 
assessee. Tbe Income-tax Department held, on the 
facts, that the assessee was resident, of British India in 
the acc tunting years 1937-38 an 1J938-30: 

^eld that the assesses, was not a “resident” in 
British India during 1937 38 and 1938-39 ; (19‘>7) 137 
L. T. 66 and 1928 A. C. 217, Disting. 

. .... . [Paras 22 and 24] 

Annotation: ( -IG-Man.) Income-tax Act, 8 4A N 1 
and 2. 


lanam (in 
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Nos no and Jll) — for Applicant. 

Colah (tn No. 3? j and Hnlcmatrai (in Nos» 110 
a7id 111} — for Opponent. 

Meher J. — This ia a reference by the Com- 
missioner of Income tax. Bombay. Smd and 
Baluchistan under S. 66 (2), Income-tax Act, for- 
waiding two statements of cases on the requisi- 
tion of the assessee, in respect of assessment for 
the years 1938-39 and 1939-40 (accounting years 
1937 38 and 1938-39 respectively). The Commis- 
aioner has referred the following four questions 
in^respect of the assessment for 1938 39 : 

“(1) Whether an objection to the jurisdiction of the 

^ reference 

under S. 6b (2) of the Act. 

quMtion (1) be answered in the anirmative, 
whether m the cireumBtances of this case the assess- 
ment lb invalid on the ground that the assessing offir-er 
baa no jurisdiotion, and 

(3) Whether in the circumstances of this case the 
assessee has been nghtl, held to be resident m British 
India for the purposes of the Act.” 


In respect of the assessment for 1939-40, the first 
three questions are the same, but there is an 
^ question number four, and it is : 

: 4*1 • “®^h ®5 ,the income from property has been 

rightly included in the assessment,” 
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[2] The facts set out by the Commissioner in 
the statement of the case are as follows : The 
assesses is a native of Sind. In 1931 he left India 
for Java where he remained till 3rd January 1939 
except for four months in 1935, and except for 
the period, 21st June 1937 to 6th July 1937, i. e. 
14 days in the accounting year 1937-38, when he 
was at Karachi. After 3rd January 1939, the 
assessee has been continuously in British India 
except for four months in the autumn of 1939. 
From ist January 1939, the assessee’s business in 
Java was transferred to a private limited liabi- 
lity company. During his visit to India in 1987 
the assessee started a silk and money-lending 
business at Karachi, The business was carried 
on in Fidoo Building, Bunder Hoad, which is in 
the jurisdiction of the Income-tax Officer. A 
Division, Karachi, but after his return to India 
in 1939, the assessee acquired business premises 
in Ivhurshed Building on the opposite side of the 
same road, but in the jurisdiction of the Income- 
tax OCBcer, B Division, Karachi, During his 
absence, his business* interests were looked after 
by bis nephew, Chuharmal, in whose favour he 
had executed a power of attorney. While in 
Karachi in 1937, the assessee paid Es. 23.000 to 
his brother, Nihalcband, in respect of a house at 
Bunder Road Extension, which is within the 
jurisdiction of the Income-tax Officer, A Divi- 
sion, Karachi. For the assessment year, 1938-39, 
the Income-tax Officer, A Division, issued a notice 
under s. 22 (2) of the Act and it was served on 
the assessee on 2l3t May 1938. In January 1939, 
the case was transferred to the Income-tax 
Officer, B Division, as the assessee had acquired 
business premises in Khurshed Building. On 11th 
May 1939, he submitted a return declaring *an 
income of Bs, 3G38, in respect of interest received 
from the Yokohama Bank. After some adjourn- 
ments, the accounts were examined in the office of 
.the Income-tax Officer, B Division, in October 1939. 
*In the following month, the case was transferred 
to the Income-tax Officer, A Division, on the 
ground that the assessee was carrying on his busi- 
ness from his residence at Bunder Road Extension. 
On 17th November 1939, the Income-tax Officer, A 
Division, wrote a letter to the assessee in which he 
stated that he would like to discuss certain points 
with him and to see his account books. The 
assessee appeared before the Income-tax Officer, 
A Division, on 8th January 1940, and he made 
a statement in the course of which he stated that 
the Karachi business was controlled by him from 
his residence at Bunder Board Extension. The 
Income-tax Officer a Division, assessed the 
appellant on 30th January 1940. 

[3] On 18th March 1940, the Income-tax Officer, 
B Division, issued a notice to the assessee under 
s. 34 of the Act to submit a further return. The 


Income-tax Officer, B Division, did this as be 
learnt that the assessee was appealing against the 
assessment made by the Income-tax Officer, A 
Division, and one of the grounds of appeal was the 
question of jurisdiction. In snob ciroumstanoes, 
it was customary to issue a notice as a' pre- 
cautionary measure, so that in the event of the 
original assessment being quashed, fresh proceed- 
ings may not be time-barred. After receiving the 
notice, the assessee made a petition to the ^m- 
missioner to decide the question whether the 
Income-tax Officer, B Division, had jurisdiction 
for the assessment year 1938-89. The Commis- 
sioner passed an order on lOth June 1940 under 
S. 64 (3) of the Act in which be declared Bander 
Road Extension to be the principal place of 
business of the asssssee. 

[ 4 ] The assessee filed appeals against the 
assessment by the Income tax Officer, a Division. 
In the appeal against the assessment in respect 
of the accounting year 1937-38 he contended that 
the Income-tax Officer, A Division, bad no juris, 
diction to assess him and that as he was a non. 
resident, the Income-tax Officer had erred in 
assessing him in respect of remittances to British 
India amounting to Bs. 3,90,466. The Appellate 
Assistant Commissioner rejected these conten- 
tions. In the appeal against the assessment in 
respect of the accounting year 1938-39 he con- 
tended that as he was a non- resident the Income- 
tax officer had erred in assessing him in respect 
of remittances to British India amounting to 
E6. 6,36,847. He further contended that he had 
been wrongly asssessed in respect of Rs. 760 as 
rental value of the house in Bunder Road Ex- 
tension as he did not become the owner of it 
till June 1939, and he had no such income in 
the accounting year 1938-89. These contentions 
were rejected by the Appellate Assistant Com- 
missioner. 

[ 5 ] The assessee made applications to the 
Commissioner requesting that the assessment 
be revised in respect of the items mentioned 
above and, if that was not done, asking him to 
state a case to this Court. As the Commissioner 
was not prepared to revise the assessments, he 
made a reference to this Court stating the case 
in respect of the assessments for the accounting 
years 1937-38 and 1938-39, and referring to us 
the questions set out above. 

[6] As regards the first question, the opinion 
of the Commissioner is that it should be answer- 
ed in the negative. In view of the fact that on 
the question whether the assessee was or was 
not a resident of British India in the two years 
under consideration, our decision is in favour 
of the assessee and that our view is that the 
Income-tax Officer who assessed the assessee 
for these two years had jurisdiction to assess 
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him, the first question is of no consequence for 
the purposes of this case, and we prefer to re- 
serve out opinion on the matter which, we think, 
involves a careful consideration of recent deci- 
sions of the Federal Court and of the Privy 
Council. 

[7] On the second question referred to us by 
the Commissioner he has given his opinion that 
the Income-tax Officer, a Division, had juris- 
diction to assess the appellant in respect of the 
assessment for the two years under consideration. 
We agree with the Commissioner and are of the 
opinion that on the facts of the case, it is clear 
that the Income-tax Officer, A Division, had 
jurisdiction. In the accounting year 1937-38, 
and also at the time when the original notice 
of assessment was issued under S. 22 (2) by 
the Income-tax Officer, A Division, the assesses 
w'ds carrying on business in Fidoo Building, 
which is in the jurisdiction of that Officer. 
On 6th January 1940, three weeks before the 
assessment was completed, the assesses himself 
stated that his business was controlled from his 
residence at Bunder Hoad Extension, w'hich is 
admittedly in the jurisdiction of the Income- 
tax Officer, A Division. 

[8] With regard to the assessment procee- 
dings for the year l939-40rthe assessment pro- 
ceedings were handled throughout by the 
Income-tax Officer, A Division. A notice under 
S. 22 (2) of the Act was issued by that officer on 
Cth November 1939, and the asseasee submitted 
a return on 18th January 1940, On 8th January 
1940, the assessee had made a statement that 
bis business was controlled from his residence 
at Bunder Road Extension in the jurisdiction 
of that officer. The assessee did not acquire the 
premises in Khurehed Building in the jurisdic- 
tion of the Income-tax Officer, B Division, until 
after the assessee returned to India in January 

■ 1939, and for more than three quarters of the 
accounting period, the business was carried on 
at Fidoo Building, in the jurisdiction of the 
Income-tax Officer, a Division, is therefore 
clear that under S. G4 (i) that officer had juris- 
diction. Besides, the assessee did not submit a 
return within the period allowed by the notice, 
so under the second proviso to S. 64 of the Act, 
he is precluded from calling in question the 
place of assessment. 

[9] We now come to the third question which 
is the principal one in this reference. On this, 
the facts set out in the statement of the case 
by the Commissioner are that the asseasee is a 
native of India. In 1931 he left with bis wife for 
Java where he remained till 3rd January 1939 , 
except for four months in 1936, when he and 
his wife were at Karachi, and except for a period 
from 2lBt June 1937 to 6th July 1937, i. e„ 14 


days in the accounting year 1937-38 when be 
alone visited Karachi. After 3rd January 1939, 
the assessee has been continuously in British 
India except for 2 months in the autumn of 
1939. While in Karachi in 1937, the assessee paid 
R3. 23,000 to his brother, Nibalchand, in respect of a 
house, at I, Clayton Road, Bunder Road Exten- 
sion, This house was let out on rent for 2 
months in 1937. Thereafter, it was extensively 
repaired and altered under instructions from 
the assessee. For this purpose, he remitted sums 
amounting to Rs. 30,0C0 to his nephew, Chuher- 
mal, during the years 1937-38. On his return to 
British India in January 1939, the assessee oc- 
cupied the house for the first time. In June 
1939 a conveyance was executed by which Nihal- 
chand transferred the house to his minor son 
Pessumal, who had in the meantime been 
adopted by the assessee. The consideration for 
the sale-deed is set out to be Rs. 20.000. The 
Income-tax Officer held, on the facts, that the 
assessee w’as resident of British India in the 
accounting years 1937-3S and 1938*39, and in 
appeal, these decisions were confirmed by the 
Assistant Commissioner of Income-tax. The 
Commissioner’s opinion is that under s. 4-A of 
the Act, according to which an individual is 
resident in British India in any year: 

‘*if be maintains or has maintained for him a 
dwelling place in British India for a period or periods 
amounting in all to 182 days or more in that year, 
and is in British India for any time In that year.’* 

He w’as clearly resident in the two accounting 
years, but that if S. 4-A which w’as enacted in 
1939, is inapplicable for the accountiug year 
1937-38, still the assessee w'ould be resident 
because (a) during the accounting year. 1937-3S, 
he spent substantial sums in alleriog and repair- 
ing the house at Bander Road Extension, (b> 
although the formal conveyance was not execu- 
ted until 1939, the assessee treated the house as 
his owm from the time of his visit to Karachi 
in 1937, and that his brother was really a bena~ 
midar for him, (c) the action taken by tho 
assessee in respect of the house, and the start- 
ing of his business at Karachi, clearly show' that 
he came to India during the relevant accounting 
period, not for any casual or temporary purpose 
but in order to make arrangements for re-esta- 
blishing himself permanently in this country. 

[10] The Commissioner has relied on obser- 
vations in English cases which we shall consi-- 
der later. In the first place, there is a misconcep- 
tion by the Commissioner of the term "benamL 
transaction.’* It ig not that when Nihalchancl 
bought the house, consideration proceeded from 
the assessee and that the real purchaser was the 
assessee, in which case Nibalchand could be 
considered a benamidar for the assessee. The 
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fact that the assessee agreed with Nihalchand 
to take up the house and paid Rs. 23,000 would 
not transfer any title to the assessee, without a 
registered conveyance. An agreement to sell 
jdoes not convey any title to immoveable pro- 
perty and does not constitute the person who 
receives the price a benamidar of the property 
'for the person who pays the money. Payment 
of price and even delivery of possession would 
not convey any title until a registered con- 
jveyance is executed. 

I [llj Mr. Hukumatrai, the learned counsel for 
the Income-tax Department, has argued that from 
June 1937 the assessee could be considered the 
equitable owner of the bouse as distinguished 
from the legal owner, Nihalchand. Now it is 
true, as a general statement that in England a 
contract for the sale of property makes the pro- 
misee the owner in equity of the estate, but in 
this country the distinction between legal and 
equitable estates, is not recognized. Section 5i. 
T. P. Act, makes it clear that such a contract 
in this country does not create any interest in or 
'charge upon the property. A contracting party 
may have a right to sue for damages for breach 
of contract or for specific performance, but that 
is a different thing. The question of ownership 
however, is not important for the purposes of 
^determining residence for, if a person maintains 
!or has maintained for him a residence he need 
'not be the owmer; he may be a tenant only, 

[12] Now in the accounting year 1937-38, the 
assessee was in British India for 14 days during 
which he stayed, not in this house but in another 
house, as a guest of his relative. The question 
is whether he can be considered a resident in 
British India for that year. Before the amend- 
ment in 1939 the term "resident” was not defined 
in the Act. The definition enacted in s. 4A by 
the amendment in 1939, could not be applied 
retrospectively for determining residence in 
1937-38. but whether that definition is applied or 
inot, we are clearly of the opinion that on the 
facts as found by the Commissioner, a legal 
inference could not be drawn that the assessee 
was a resident in British India for 1937-38. 

[13] The word "reside” is defined in the 
Oxford English Dictionary as "to dwell perma- 
nently or for a considerable time, to have one’s 
settled or usual abode, to live in or at a particu- 
lar place”. Can it be said that the assessee resi- 
ded in British India in 1937-38, when throughout 
that year he lived with his wife in Java except 
for a visit to Karachi for 14 days ? He had left 
India with his wife in 1931, and he was away 
till Srd January 1939, except for four months in 
1935, and 14 days in 1937. It is true that a man 
may have residence in two places, but an occa- 
sionaT visit will not constitute residence. A man 


could, however, be considered resident in a 
country, if as part of his regular habit of life, be 
stays in that country in his own establishment 
or even in hotels for prolonged periods every 
year spending the rest of the time abroad, but 
that is not the case here. The then Commissioner' 
of Income tax held the assessee to be a non-resi- 
dent for the year 1936-37, and cancelled the 
assessment for that year in respect of remittances 
to British India For the years 1987-1938 and 
1938-1939, he has been held to be resident and 
assessed on remittances to British India of 
Rs. 390,465 and 6,36.847 respectively, and it is 
this liability which is disputed by the assessee 
on the ground that he was a non-resident. 

[14] In giving his opinion that the assessee 
was a resident in British India for 1937-38, the 
Commissioner has stated : 

'T submit that in the absence of a definition, the 
question vvbetber a person should be regarded as resi- 
dent or not. must depend to a very large extent on the 
purpose with which he visited the country during the 
relevant period. Did be come merely for recreation or 
in connection with a business carried on elsewhere, or 
did he come with a view to settle permanently in^tbe 
country ?” 

[15] It appears to us that there is in this rea- 
soning a confusion between domicile and resi- 
dence, which are not the same thing. For the 
purposes of determining domicile, the decisive 
consideration is whether a person comes to a 
country with a view to permanently settle in it. 
The Commissioner and also the learned advo- 
cate who has appeared for the Income-tax De- 
partment in this reference have relied on certain 
'English cases which we now proceed to consi- 
der, though, before doing so, we might state that 
English decisions have to be applied with cau-j 
tion in the interpretation of the Income tax Act.l 
We might refer to the observations of their 
Lordships of the Privy Council in Shaw Wallace 
and Co. v. Commissioner of Income-tax , . 
Bengal, reported in 69 I. A. 206 ; (a, i. r. (19) 

1932 P. C, 158), which read : 

“Again their Lordships would discard altogether the 
case law whiah has been so painfully evolved in the 
construction of the English Inco'ne-tax Statute — both 
the cas^s upon which the High Court relied, and the 
flood of other decisions which has been let loose in this 
Board. The Indian Act is not pari materia; it is less 
elaborate in many ways, subject to fewer refinements, 
and in arrangement and language, it difiers greatly from 
the provisions with which the Courts in this country 
have hftd to deal. Under such conditions, their Lord- 
ships think that little can be gained by attempting to 
reason from one to the other.** 

[16] Thia warning was repeated in the case 
of Kamakshya Naratn Stngh v. Commissioner 
of Income-tax, B, d O., reported in (1943) 11 
I, T. B. 513; (a. I. R. (30) 1943 P. O. 163), though 
their Lordships added that on some fundamental 
concepts reference may to some extent be use- 
fully made to English decisions. 



1949 


I.-T. OOMMR. V. DHANOMAIi KSWALRAM (Meher Jj 


Sind SB 


[17] We now proceed to consider these deci- 
sions. The first of these ia the case of Levene v. 
Commissiojiers of Inland Revenue, 137 
Jj, T, R. 66. The passage relied on reads: 

‘T suggest as a characteristic factor, for consideration 
even if it does not fulfil the nature of a test, to ascer- 
tain if the suggested alternative place of residence is 
one which the subject seeks willingly and repeatedly 
in order to obtain rest or refreshment or recreation 
suitable to bis choice; w'here for a time he is embedded 
in the enjoyment of which he desired to obtain, and 
found in the abode of bis own option. Another factor 
may be found and an important one — if he returns to 
and seeks to his own father land in order to enjoy a 
sojourn in proximity to bis relations and friends." 

[18] In that case the appellant, a British sub- 
ject, gave up the lease of a house in the United 
Kingdom and lived in hotels in the United 
Kingdom and abroad from 1919 to 1925, during 
which period be was in the United Kingdom 
three to four months every year to visit rela- 
tions, obtain medical advice, attend ti his income- 
tax matters, take part in religious observances 
and visit hia mother’s grave. He was held to be 
a resident for the fiscal years 1920-21 to 1924-25. 
That case was decided on facts v/hich bear no 
similarity to the facts in the present case. 

[19] The other case relied on is Lysaght v. 
Commissioner of Inland Reveytiie, reported in 

(1929) 13 T. c. 511 : (1928 A. c. 217), where the 
facts were that a company director sold his 
house in England and went to live permanently 
in Ireland. He was a paid advisory director of 
Lysaght’s Ltd. and came to England every 
month to attend directors’ meetings and stayed 
with relatives or at hotels, each visit lasting 
fi-bout a week. He was held to be a resident. 

C 20 ] In that case Viscount Sumner observed; 

bcttiug up an eatablishment in this country avail- 
able for residence at any time throughout the year of 
charge, even though used but little, may be good 
ground for finding its master resident here/* 

[ 21 ] That observation is relied on by the Com- 
missioner and the learned advocate for the 

Income-tax Department, but the observation 
cannot apply to the present case. 

[2ia] Here the assessee left this country with 
his wife in 1931 to engage in business at Java 
and was away for six years, except for a period 
of 4 months in 1935. For the accounting year 
1936-37, his assessment was cancelled by the then 
Commissioner on the ground that he was a non- 
resident. When he came to India for 14 days in 
June 1937, he negotiated for the purchase of his 
brother’s house and paid Rs. 23.000 but the con- 
veyance was not executed till 1939. He occupied 
the house for the first time in January 1939 when 
he came to India to settle down. Before he came 
to live in this house, a large amount was spent on 
.alterations and repairs, in fact a larger amount 
1949 aya 


than the price paid for the house. It cannot be 
said that this house was available for occupa- 
tion “at any time throughout the year of charge,” 
when in fact it was an empty bouse in which 
extensive alterations were being made. Even 
after the alterations were completed, it can 
hardly be said to be the assesaee’s “establish- 
ment” or “settled or usual place of abode” be- 
fore he had occupied it, and it could not be said 
to be available at all times for if the assesaee 
came from abroad be could not come straight to 
live in it. The house would have to be furnished 
according to his requirements and taste. If the 
assessee had lived in this house and after he left 
maintained it or had it maintained in bis ab- 
sence, and it was available for occupation when- 
ever he chose to come, the case would have been 
different. Maintaining a residence "and setting 
up an establishment” are different things from 
owning or contracting to purchase an unfurnish- 
ed house. As observed by Lord Sumner in 
Lysaglit's case, (1929-13 Tax. cas. 511 : 1923 A.c. 
217) cited above, the word “resident” indicates 
a personal quality and is not descriptive of a 
person’s property. 

[22] In Ex. G, which is referred to by the 

Commissioner in his reference, there is given a 
building expenditure account of the assessee 
which shows that in June 1938 Rs, 15,015 and in 
September 1938, Rs. 5041 were remitted for con- 
struction in respect of this house. There is no 
evidence that the house was ready for occupa- 
tion for 182 days in the accounting year 1933 - 39 , 
but even if it was, having regard to the circum- 
stances set out above, the house could not be 
considered as the assessee’s residence until he 
occupied it for the first time on 3cd January 1939. 
Admittedly, the assessee never occupied it in the 
accounting year 1937-38 and it was therefore not 
his residence in 1937- 38, and in the accountingi 
year 1938-39 it was his residence for about 85 
days only. So the assesses could not be consi.! 
dered as resident in the accounting year 1938-39^ 
having regard to the definition given in cl. (ii) of! 
8. 4A of the Act. ' 

[23] We now come to the fourth question re- 

ferred to us by the Commissioner. The Com- 
missioner has stated that there was ample 
evidence to justify the conclusion that the asses- 
seo was the real owner of the property though 
the conveyance in hia favour was not executed 
till June 1939. We have in a preceding part of 
this judgment given our reasons for holding that 
the assessee was not owner of the property till 
June 1939 and that Nihalchand could not be 
considered a benamidar for the assessee. There 
was no benami transaction at all. On the evi- 
dence ^ coijj[^ ijj^rrgd | 7 a 3 the 
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[24] Our answers to the three questions re- 
ferred to by the Commissioner in respect of the 
assessment for the accounting year 1937-38 are 
respt^ctively ; (i) Dogs not arise. ( 2 ) The assess- 
ing officer had jurisdiction. (3) In the negative. 
Our answer to the four questions referred to by 
the Commissioner in respect of the accounting 
year 1937-33 are ; (l) Does not arise. ( 2 ) The as- 
sessing officer bai jurisdiction. (3) In the nega- 
tive. ( 4 ) In the negative. 

[ 25 ] We now come to the References Nos. lio 
and 111 of 1943 which arise out of the same case 
stated by the- Commissioner. The assessee has 
contended that the Commissioner should be re- 
quired to refer to us certain other points of law 
also in respect of the assessments for the account- 
ing years 1937-38 and 1938-39. It is contended that 
these law points arise out the Appellate Com- 
missioner 8 order. The points which have been 
taken in the argument are : (a) that the remit- 
tances of Rs. 3,90.465 and Rs. 6,36,847 received 
from Java in the years 1936-37 and 1937-38 were 
from capital and not profits; (b) that the assee- 
see having been adjudged by the Commissioner 
to be a non-resident for the years 1936-37, the 
remittance of Rs. 3,90,465 could not be taken 
into consideration in assessing the income for 
the accounting year 1937-38 on a proper inter- 
pretation of 8. 4 (2) of the Act before the amend- 
ment of 1939. 

[2C] As regards point (a), the Commissioner 
has observed that the contention is on a ques- 
tion of fact, which was not raised before the 
Appellate Assistant Commissioner, lb might be 
that in certain circumstances such a question 
may be a question of law, e. g,, if there was a 
question whether on the evidence such an infer- 
ence could be arrived at, but in any case as the 
point was not raised before the Appellate Assis- 
tant Commissioner it cannot be raided in an 
application under S. 66 (2) of the Act : Commr, 
of Income-tax v- Sind Light Rly. Co, Ltd-, 
27 S L.R. 47 : (A.I B. (l9) 1932 Sind 189). 

[27] As regards point (b), it W'as raised before 
the Appellate Assistant Commissioner and is one 
of law, but it is conceded by the learned advo- 
cate for the assessee that if our finding should be 
that the assessee was not resident for 1937 88 
and 1938 39, the Commissioner need not be re- 
quired to state a case on this point, as the effect 
of cur finding would be that he would not be 
liable to pay income-tax for the years 1937-38 
and 1938-39 on the two items of remittances refer, 
red to above. We therefore see no ground for 
directing the Commissioner to state a case in 
respect of these points raised in the two refer- 
ences, NOS. 110 and 111 of 1943. These applica- 
tions are therefore rejected. There will be no 
order as to costs on tnes6 applications. In the 


reference by the Commissioner the assessee will 
be entitled to bis costs and a refund of the re- 
ference fee. 


B.G.D. 


Reference amwered. 
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Noor Mahomed Walimahomed — Appellant 
V. Dhirasingh Jagatsing and others — Respon- 
dents, 

Civil Mieo. Appeals Noa. 41 and 42 of 1945, Decided 
on 29th January 1948, from order of Diet. Judge, 
Hyderabad. 

T. P. Act (1882), S. 117 — "Agricultural pur- 
poses" — Tests indicated — Primary object must 
be cultivation — Contract of lease between zamin- 
dar and zamindar — Lease transferring zamindari 
and jagirdari right — Primary object not cultivation 
— Lease held not for agricultural purposes. 

Before it can be held that the lease is saved by the 
provisions of 8. 117, it must be ebown that it is a 
lease for agricultural purposes. The mere fact that the 
lease relates to agricultural land does not make it a 
lease for agricultural purposes, unless the primary 
object of the lease is ouUivation or agriculture. 

[Paras 3 and 4] 

Where the effeof of the lease was to transfer to the 
lessee certain rights which the lessor exercised as a 
zamindar and jagirdar and the lease was a contract 
between the zamindar and zamindar regarding zatniD' 
dari rights and not a contract between zamindar and a 
cultivator, or a cultivator and cultivator for agricultural 
purpose?, that is to say, for the purpose ol actually 
cultivating the land, setting out the terms on which 
tbo cultivat.>r was to cultivate and occupy the land for 
the purposes of cultivation, the lease could not be said 
to be one, the prin)arv object of which was cultivation, 
that is, tbo lease could not be held to be one for agri* 
Cultural purposes. Such a lease is not saved by S. 117 
from the operation of tbe Transfer of Property Act : 

A. I. It. 113) 1926 All. 432, Bel. on. [Para 4} 

Annotation; (’45'Com.), T. P. Act, S, 117, N. 3. 

In No. 41 of 1946, 

H archand liai cO Co. — for Appellants. 

J. /. G/idt-ani — for Respondents (Nos, 1 and 2). 

In No. 4^1 of 1946. 

Ilarchand liai d' Co. — for Appellants. 

Hotchand Oopaldas — for BeBpondonts. 

Judgment.— In these two appeals, the same^ 
point 13 involved, and the question is whether 
the lease on which the claims made against the 
appellants were based was a valid lease in Jaw. 
This lease was executed by Mir Sahib Mir Miam 
Budhokban Sahib, a jagirdar to Tando Muham- 
mad Khan, in favour of the reepondents. The 
lease related to lands in some of which the les- 
sor bad only the rights of a jagirdar, the lessor 
also had zamindari rights. Some of these lands 
were cultivated by Monrusi haris. Under the 
terms of the lease, the respondents stepped into- 
the shoes of the lessor as jagirdar and zamindar 
for tbe period of the lease. The respondents were 
to receive all tbe dues receivable from the culti- 
vators by the Itssor as zamindar or as jagirdar^ 
to make the necessary arrangements for the 
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maintenance of the watGrcourses in order and for 
providing the lands with water, to pay whatever 
was payable to Government either by way of 
assessment or expenses incurred on repairs of 
the water channels, and the respondents were 
also to get the lands cultivated by baris. 
Clause (lo) of the lease is: 

“That Jessee will get cultivated land from hia haria at 
his will, ltda in bands of lessee to keep or dismiasbaria." 


This lease was only executed by the lessor, and 
not by the leasee. The Subordinate Judge of 
Mirpurkhas dismissed the suit 6led by the res- 
pondents against the appellants for suofis alleged 
to be due under the lease, on the ground that as 
the lease was not "executed by both the lessor 
and the lessee" as required by s. 107, T. P. Act, 
the lease was not a valid lease. 

[2] On appeal, the District Judge of Hydera- 
bad remanded the suit bolding that the lease 
was a valid one. The relevant portion of the 
judgment of the learned District Judge is as 
follows: 

“Laqtly it ia urged by Mr. Thaknrdag that the lease 
in question is notan agricultural lease. I have careful- 
ly gone through the lease and am cf opinion that this 
is an figricuUural lease and nota non agricultural lea-e. 
The lease relates to agricultural lands. It specifies the 
canals from which water is received for cultivation of 
ihe^e lauds. It recites that Government dues shall be 
paid by the lessee, that if there is any new settlement 
U. 0 ., revision of assessment) the lessor is not bound to 
pay it. It recites that the produce of the jagbiri rights 
ahull be taken by the lessee and not the lessor, that 
expenses incurred in d gging and other agricultural 
opera'ions shall be borne by the lessee, that the lessee is 
to get lands cultivated by his baris according to bis will 
and that he may increase the balai assessment payable 
by tenants but not reduce them. In my opinion this is 
clearly an agricultural lease and not a non-agricullural 
lease. 


And he came to the conclusion that the lease 
was saved by the provisions of S. U7, T. P. Act. 

[8] Now before it can be held that the lease 
was saved, and was valid by reason of s. 117, 
T. P. Act. it is necessary to show that the lease 
was a lease "for agricultural purposes." It is 
pointed out that the undoubted fact that the 
lease related to agricultural land did not make 
the lease a "lease for agricultural purposes.*’ 

[4] Me, Manghanmal who appears for the 

apixilianta has referred to the case of Ballahh 

Das V. Murat Narain Singh and others^ 48 

Atilj. 385* (a. I, R. ( 13 ) 1026 ALL. 432), in which 

Sulairaan J, had to consider the meaning of the 

words a lease for agricultural purposes," and 
stated; 

It is, therefore, important to consider whether 
tbo lease in question was or was not a lease for 
agricultural purposes. If U was not a lease for agri- 
ouUural purposes, then it would bo governed by 
the Translec of Property Act and not by the 

Agra Tenancy Act The expression ‘agri- 

tiultural purposes' has not been defined anywhere, but 
a lease cannot he called a lease for agricultural purposes 


unless the primary object of the lease is cultivation orj 
agriculture. It is, therefore, necessary to examine! 
the terms of the lease. The leaso itsolf is called a 
2 ar'i p^’shgi lease in perpetuity. The entire village ii 
leased to the lessee who la put in pcsiossion thereof 
and authorised to lot out land to tenants and make 
collections. Clauso (3) of the lease provides that tho 
lessee will be entitled to all the income, produce, mat 
and profit arising from maf, sain/ems, sir lan^l, high 
and low lands, water and forest produce, tanka and 
ponds, groves, markets, baras (encloFures), land on the 
hanks of the Ganges which may appear or disappear by 
fluvial action of the river. Although the power of the 
Jessee is described in detail, there is no express men- 
tion that he is to cultivate the lands him?elf. No doubt 
such power would be implied, but the point is that 
there is no express mention of any intention on the 

part of the lessee to cultivate the Imds himself 

The lessee is not entitled to plant groves on the land. 
The lessee is also to be responsible for payment of 
Government revenue and coespvS. Reading the lease as a 
whole, therefore, it is impossible to say that the prima- 
ry object of this transaction was agriculture, that is to 
say, that the entire village was let out to Kalka Prasad 
Singh for the purposes of ouUivalion or other agricultu- 
ral purposes. Part of the village consists of waste and 
abadi lands and it was not likely that all the area 
could be brought under cultivation. Having regard ta 
all these circumstances, it is imp:)ssible lo hold that 
the lease in dispute in this case was a lease for agri- 
cultural purposes. . . 

The effect of the lease in this case was to trans- 
fer to the respondents certain rights which the 
lessor exercised as a zamindar and jagirdar. 
This was a contract between a zamindar and a 
zamindar regarding zamindari rights and nob a 
contract between zamindar and a cultivator, or 
a cultivator and cultivator for agricultural pur- 
poses, that is to eay, for the purpose of actually 
cultivating the land, setting out the terms on 

t 

which the cultivator was bo cultivate and occupy 
the land for the purposes of cultivation. The 
dtcision of the Subordinate Judge, therefore, 
apears to be correct, and the decision of the 
learned District Judge did not deal with the 
actual point which was in issue. 

Cfi] I accordingly allow' these appeals and 
restore the judgments of the trial Court dis- 
missing the suits. The appellants will have their 
costs throughout. 

Appeals allowed. 


A. 1. R. (36) 1949 Sind 33 [C. N. 13.} 
Thadani and Constantine JJ. 

Mulchand Udhoomal — Appellant v. Bheru- 
mal Kanornal and others — Respondents, 

First Appeals Nog. 60 of 1942 and 1 of 1943, Decided 
on 6th November 1947, 

Partnership Act (1932), S. 48-_.4 and 7? holding 
9 annas share together and other partners 7 annas 
separately — Dissolution oi partnership and suit for 

accounts — Shares of A. and 73 equally separated 

A found er titled to receive certain amount from 

other partners who were not in position to pay 

Loss resulting held could not be thrown equally 
on 73, 
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Partnership was formed of shah and guroashta part-* 
ners. A and B who were shah partners, had together 

9 annas shares and the gumasta partners bad 7 annas 
shares which were sub divided between them. On 
the dissolution of partnership accounts were taken 
on the basis that each partner including the shah 
partners held their shares separately. It was found that 
A had to take certain amount from the gumasta part- 
ners who were men of straw. Shares of A and B 
were €(]uft]ly separated for purposes of account. It was 
contended by A that in order to have equality between 
two thah partners {A and B) it must be provided that 
If A failed to recover from the gumashta partners, the 
loss should be borne by A and B equally. 

Held that it could not be done: (1904) 1 Ch. 57, 
Eel. on. [Para 3] 

Annotation ; (‘46-Man) l^artnership Act, S. 48 
N. 2, 7. 

Bulla and Co . — for Appellants. 

Lalchand and Co . — for Respondent (No. 1).« 

Constantine J. — The appellant, Mulcband, 
who is represented by the Court of Wards, is 
the minor son of one Udbornal, who was to- 
gether with the respondent, Bherumal, a shah 
partner in a firm. After the death of Udhomal a 
suit was filed by the appellant for partnership 
accounts, in which Bherumal and the gumasta 
partners were joined. A preliminary decree was 
passed and then reference to the Commissioner 
was made. Both Mulcband and Bherumal filed 
objections to the Commissioner's report. The 
matter was disposed of by the learned Judge, 
and from bis judgment we have this appeal 
as well as the connected appeal by Bherumal. 

[2] In Mulchand’s appeal the point briefly is 
that the final decree gives to the plaintiff sums 
from Bherumal and from defendants 2, 3 and 4, 
who were the gumashta partners. It is argued 
by Mr. Lulla that these gumashta partners are 
men of straw and hence the risk that they will 
not be able to reimburse Mulcband should be 
borne by Bherumal the other shah partner also. 
The partnership deed showed that Bherumal and 
Udhomal were to have a share together of nine 
annas and the gumashta partners were to have 
a share of seven annas. Clause 10, which con- 
tains this provision, also sub-divides the seven 
annas share of the gumashta partners, but 
contains no sub-division of the share of the shah 
partners. But the preliminary decree itself 
directed that accounts should be taken on the 
basis that the shares of Udhomal and defendant 
NO. 1 were separate, and hence we do not 
think that reliance can be placed upon clause 

10 in order to support an argument that the 
correct way of working out the accounts would 
have been to work the liability of the gumashta 
partners as against the shah partners jointly. 

[3] Mr. Lulla also argued that in order to 
have equality between the two shah partners, 
there must be some clause whereby if Mulcband 
failed to recover from the gumashta partners, 


then that failure should beconse a loss to be* 
borne not merely by him but by Bherumal 
also. We think, however, that that is not possi- 
ble- Carrying this principle to its logical conclu- 
sion, if you have a firm with several partners, 
the permutations and combinations to this 
effect would be astronomical. 

[4] Mr. Keshowdas has cited Garner v. Mur- 
ray, (190U 1 ch, 67 : (73 L. J. Cb. 66), there is 
an observation in that case with reference to 
S. 44 of the English Act corresponding to S. 48 , 
Indian Partnership Act: 

'T do not find anythiDg in that eection to make a 
solvent partner liable to contribute for an insolvent 
partner who fails to pay his share.” 

[5] For these reasons, therefore, the appeal 
of Mulcband should be dismissed. 

[6] In the companion appeal by Bherumal 
UQ point of principle is involved. 

[7] The result is that both the appeals are 
dismissed with costs. 

R.G.D. Appeals dismissed. 

A. 1. R. (36) 1949 Sind 36 [C. N. 14.] 
Thadani and Constantine JJ. 

Municipal Corporatian of Karachi — Ap- 
pellants V. Mooshboy Karimji and Sons — 
Respondent. 

First Appeal No. 43 of 1945, Decided on 17th March» 
1948. 

Bombay District Municipal Act (III [3] of 1901). 

S, 70 (1) — Municipality can charge annual recurring 
fee for construction of balcony overhanging on 
public street — "Putting up” in S. 70 (1) includes 
“keeping up” — Municipality is entitled to revise 
and enhance fees every three years, even in case of 
constructions standing from before 1929 — Rules 
under S. 46i(i) —Karachi Municipal Rules and' Bye- 
laws, Appendix G, Schedule of fees. Cl. (c) and its 
amendment in 1929 are not ultra vires — Bombay 
District Municipal Act(III[3] of 1901j, Ss. 113 and 
46— Karachi Municipal Rules and Bye-laws, Ap- 
pendix G, Schedule of Fees, Cl. (c). 

Under S. 113 read with S. 70 (l), Bombay District 
Municipal Act, the Municipality is empowered to charge 
an annual fee for permission to put up a balcony over- 
hanging on public street. The words “putting up” in 
8.70(1), do not refer to a single act, but have been used 
as a compendious expression for “putting up and keep- 
ing up”. The Municipality can therefore charge annual 
recurring fee for the conatruclion. Clause (c) of Sche* 
dale of fees in Appendix G, of the Karachi Municipal 
Rules and Bye-laws made under S. 46 (i) is not there- 
fore ultra vires *. A. I. R. (35) 1948 Sind 4, Disiing. 

• [Paras 12 and 13] 

Similarly, the municipality is entitled to revise and 
enhance the amount of fee every three years. Amend- 
ment made in 1929 to the Appendix G, by which the 
market value was to be fixed by the Managing Com- 
mittee every three years, and the balconies already in 
existence were to be charged with those rates after the 
lapse of the first period of three years, is not ultra vires. 

[Paras 10 and 17} 

In case of constructions standing from before the 
amendment, no contract can be said to exist kelween 
the owner and the Municipality. It is true 
original person to whom permission was given endorsed 


Si ^ 
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Upon the permission that he would abide by its terms. 
But the Act speaks of giving permission, and authoriz- 
es the Municipality to levy fees, and to provide for fees 
by rules. The legal effect and consequence of the per- 
mission is governed by the Act and not by the law of 
contract. Section 46 states that the Municipality may 
from time to time alter or rescind rules, but not soas to 
render them inconsistent with the Act. Hence a clause 
in a permission that annual fees would be payable in 
advance does not forbid re-assessment of market value 
by the Committee, or lead the grantees to believe that 
the fees would never be enhanced if the market value 

^ [Paras 17 and 18] 

Const£iQtin6 J — In 1914, the plaintiffs tvere 
granted permission to put up a balcony by the 
Municipal Corporation of the City of Karachi, 
in exercise of its powers under the Bombay Dis. 
trict Municipal Act, then in force. In about 1942 
the Municipal Corporation sought to revise the 
annual fee imposed in the permission; hence 
the suit by the plaintiffs. 

[2] The plaint proceeded on the ground that 
the permission co^nstituted a contract, but it ap- 
pears from the judgment that during the course 
of the trial, the learned Judge was of the opi- 
nion that the levying of an annual fee for permis- 
sion to put up a balcony, was nUr<{ vtVitii of the 
Act, and that both sides proceeded to deal with 
this view of the case, and the arguments before 
U3 proceeded mainly on this point. 

[3] f wo main questions arise for determinalion: 

(IMMiethor under the DiBtrict Municipal Act, the 

Munjcipiility was empowered to charge an annual lee for 
pcrimeaion to put up a balcony; and 

(■2J ii HO whctlier the Municipility is at liberty to 
enhance the amount of the lee. 

[4] Our decisions on both the points are in 
the aflirmative. Section 113, District Municipal 
Act, empowers tlae Municipality to give 

?^*^**^*^^^*^^ owners or occupiers of 

buildings in public streets to put up verandahs, balcon- 

lea or lODuis .... to project from any upper storey there- 
0 1 • « » • 


^[5] Section 70(l) states: 

“When permission is given .... let putting up nt 
projection ... the Municipality may charge a fee I, 
such..,, perrnissio)!.'’ 

[6] Beetion 46 provides that the Municipals 

may make or may from time to time alter ( 

rescind rules in respect of various matters ac 

clause (i) of S. 46, refers to: 

.... the fees to be charged for .... permlgsion grai 

ted under S. /0(1) and the times at which and the rnoi 

in which tlie same gLali be levied or recovered ar 
gball bo payable .... ” 

[ 7 ] Rule^ made under S, 46 (i) are contain€ 

in Appendix G of the Karachi Municipal Rul( 
and bye-laws. 

[8] Clause (c) of the Schedule of fees in 
Appendix G is as under: 

‘■Permis.-^ion to put 1 An annual fee of 4 p. c. on 
up open verandahs j market value to be fixed by 
or balconies projec- (Managing Committee in th 
ting from build- f sole discretion of the ground c( 

I ered by such open verandah 
balcony” 


[9] Accordingly in 1914, the plaintiffs’ prede- 
cessor-iu title was issued a permission the rele- 
vant clause of which is that the annual fees 
payable for the balcony under Appendix ( 1 ) of 
the IMunicipal Rules, will be paid in advance 
each year. The Appendix referred to is Appendix 
G quoted above. 

[10] The next stage is that in 1920 an amend-! 
ment to Appendix u was made by which the! 
market value w'as to be fixed by the Managing! 
Commitiee every three years, and the balconies 
already in existence w'era to be charged with 
those rates after the lapse of the first period of 
three years. 

[ 11 ] Then some considerable correspondence 
ensued between the Municipality and the plain- 
tiffs in which the Municipality appeared to 
change its view from time to time on the ques- 
tion whether it had the power to enhance the 
fees. 

[12] The learned trial Judge was of the opi-! 
nion that the words ‘’putting up” referred to aj 
single act, and did not include by implication 
“keeping up”, and that annual fees involved a 
conception of levying fees for the continued use 
of a projection and were therefore ultra vires. 

[ 13 ] We think this view of. the matter is notj 
correct. If the argument that merely ‘'putting! 
up , as opposed to “keeping up” were intended 
by the Act, v.^ore carried to its farthest couclu- 
.sion, the result would be absurd. The very next 
day after a balcony was once constructed the 
Municipality would be able to treat it as a 
nuisance or trespass; for the permission accord- 
ing to the argument does not extend to keeping 
up the balcony. The truth is that the words, 

put up” have been used in the Act, as acorn-! 
pendious expression for “putting up and keeping! 
up”. It is to be observed that in sub s. ( 2 ) ofi 
s. 113 putting up a balcony without permission 
may be punished with further fine for every day 
on which he continues to fail or neglect to re- 
move the balcony, if once convicted under this 
section. 

[14] Wo were referred in this connection to 
the judgment of Oonstantine J. in Alcock Ash. 
down and Co, Ltd. v. Municipal Corporation 
of Karachi, reported in A. i. r. ( 35 ) 1948 Sind 4 
in which it was held that the Municipality was 
not empowered to charge a recurring annual fee 
for newly establishing a factory. That case is 
distinguishable, because the establishing of a 
factory is an act permitted by the general law 
whereas the erection of a balcony over land be- 
longing to another without his consent is action- 
able; and secondly, because the Municipal Act 
in one section dealt with newly establishing fac- 
tories, while in another section it dealt with 
carrying on trades. 
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[io] In this cage there is no reference to any 
continuing act by way of differentiation. The 
learned Judge contrasted the "use** in subs, (2) 
of S, 70, with the words ‘‘putting up” in sub-s, 
(l); but the “use” referred to is the use of mar- 
kets and slaughter houses which belong to the 
Municipality. 

[16] The learned Judge was inclined to think 
that there was no reasonable justification for 
levying an annual fee based on the market value 
of the land, as the land was still in use as a 
road, and the Municipality had not been dep- 
rived of the use of it, and the value of it in no 
way had been diminished, and they had suffer- 
ed no loss by the existence of the balcony. The 
Municipality, however, as a trustee and owrier 
of Municipal lands, like any other owner, is pre- 
sumably at liberty to recover payment for part- 
ing with any of itsTDroprietoriakrights. When 
the Legislature provided that tbe Municipality 
should be entitled to recover fees from the own- 
ers of building who put up projections over Mu- 
nicipal lands, the reason for this appears to be 
not so much that they put up a projection, but 
because in keeping up the projection they make 
use of Municipal land. 

[17] The next question is whether the Muni- 
cipality was entitled to revise the feeg. The lear- 
ned Judge held that no contract existed between 
the parties, and we think that, that is correct, 
since the potmission was granted in exercise of 
■ the powers granted by the Act. It is true that 
’the original person to whom permission was 
igiven endorsed upon the permission that he 
would abide by its terms. But tbe Act speaks 
of giving permission, and authorizes the Muni- 
Icipality to levy fees, and to provide for fees by 
Irules, The legal effect and consequence of the 
permission is governed by the Act and not by 
the law of contract. Section 46 states that the 
IMunicipality may from time to time alter or 
rescind rules, but not so as to render them in- 
consistent with the Act. 

[18] Clause (3) of the permission has been 
quoted above. The annual fees under the Appen- 
dix were to be 4 p o. of the market value to be 
fixed by the Managing Committee. Market value 
is a thing which fluctuates, and we think that 
clause (3) did not forbid re-assessment of market 
value by the Committee, or lead the grantees 
to believe that the fees would never be enhanced 
if the market value rose. Thus the alteration of tbe 
rules was reasonable in its application to exis- 
ting permissions. 

[19] Tbe judgment with which we have dealt 
occurred in s. No. 33/43; in the suit now under 
appeal the order was that it bad been agreed by 
all tbe advocates concerned that the judgment 
lin s. NO. 33/43 would cover the judgment in 


connected Baits. The appeal in 3. NO. 83/48 it. 
self has been settled, and this appellate jadg- 
ment, therefore, will apply to the appeal in 
suits NOS. 138/43, 139/43, 140/43, 141/43, 168/48, 
189/43, 105/43 and 96/43, 

[ 20 ] The result is that the appeals are allow, 
ed with costs, the decrees in the above suits set 
aside, and the suits dismissed with costs. 

B.G.D. Appeal allowed, 

^ A. I. R. (36) 19M Sind 38 [G. N, 15.] 

Tvabji 0. J. and Meher J. 

Noor Mahomed s/o Sulleman — Appellant 
V, Mt* Sardar Khatun wlo Moula Bux and 
others — Respondents. 

First Appeal No. 31 of 1942. Decided on 22nd OotoW 
1947, from judgment and decree of Sub-Judge, Sokkur, 
D/- 30lh April 1942. 

(a) Interpretation of statutes— Plain words with- 
out any ambiguity — Constiuction should be strict 
and without importing any words which are not 
there. 

When the enacted words are all plain words with well- 
deSned meaninga. entirely free from any ambivuity of 
any kind, or any difficulty created by any oonfliot or 
inconsistenoy in the words enacted.it is neoessary to 
keep very strictly to tbe actual words of tbe statute, 
and to the strict grammatical meaning of the words, 
and the tendency to import into the words what is not 
there or to otherwise depart from the word^ is to be 
strongly depro?aledl A I. K. (30) 1943 F. C. 36, A. I. R. 
(5) 1913 F. C. 352, A. I. R. (19) 1932 P. C. 166. A. 1. B. 
(26) 1939 P. C. 47 and A. I. B. (32) 1945 P. 0. 48, 
Bel. on. [Para 6] 

^ (b) Provident Funds Act (1925), S. 5— Nominee 
has nothing more than right to receive amount — 
Nominee does not get absolute title to it. 

In every cafe the right conferred by the Act upon 
the nominee, whether the nominee be a depeodanl or 
not, is the ‘‘right to receive” the amount deposited in 
the Provident Fund by the subscriber, nothing more and. 
nothing les^, although it is enacted that the nomination 
eh'ill be deemed to confer each right absolutely, not- 
withstanding aLything contained in any Jaw or any di^ 
position made by the subscriber. The use of tbe wort 
“absolutely” has not the effict of conferring on the 
nominee a title to the exclusive ownership of the deposit. 
The words “notwith^andmg anything contained in any 
law for the time being in force or any disposition whe- 
ther testamentary or otherwise” constitute a 
provision, having the effect of protecting the specified 
iight conferred, viz., the right to receive the sum. and 
of making it indefeasible by enacting that no one el3« 
shall he in a posilion to cballengo the right of 
nominee receive the sum, even though be may to 
able to show that he had a better or auperiDr tiUe to 
the sum under the Uw or by reason of a disposition 
made by the subscriber. But the right to receive Is flu 
ject to the rights of others under the law or 
of any disposition made by the subscriber. Where e 
nomination has once beer duly made, the Act 
concerned with the question, who is ultimately en * * 
to tbe sum, but only designates the per^n to _ 

payment his to be iade. As to who is entitled to tto 

sum which the nominee receive, one has to 
coDsideration not only the nomination but also all otW 
relevant facts and apply not ooly the Provident Paod* 
Act bat all other relevant law applicable to the case. 
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•‘Right to receive** is not equivalent to “right to 
receive beneficiany”: A. I. R. (11) 192i Sind 57; A 1. 
(22) 1935 Sind 73 and A I. R. (26) 19^9 Sind 107, 
Foll \ A. I. R. (7) 1920 CkI. 305; A. I R.il5) 1928 Lab. 
773 and A.I.R. (24) 1937 Ail. 662, Rel, on; A.I.R. (19) 
1932 Sind 116; A. I. R. (21) 1934 Mad. 173; A I. R. 
(22) 1935 Bom 234 and A. I R. (23) 1936 Oudh 32 
(P. B.), Dissent. ; A. 1. R. (26)- 1939 Cal. 642 and 
A. I. R. (34) 1947 Cal. 176, Ref. [Paras 4, 6] 

Annotation; (’46 Man) Provident Funds Act, S. 5 

N. 1. 

■i*(c) Provident Funds Act (1925), S. 3 (2) — .“Vest” — 
Meaning indicated - Only immediate right to posses- 
sion is conferred, without adeciing beneficial rights 
of actual owners, whoever they may be, either as 
heirs or legatees. 

VcBting in relation to property means the acquisition 
of the legjil right of immediate poseesaion and dominion 
over property. It means nothing mere. The words, “the 
turn shall vest in the nominee.*’ do not connote any- 
thing more than that in law the legal right to immediate 
possession of and dominion over the property shall pass 
from the trustees of the fund to the nominee, and do 
net mean that the full rights of ownership, including 
Ihd right to the beneficial enjiyment of the property, 
shall pass to the nominee. The nominee becomes entiil- 
«d to po-st-Bsiou of the sum without having to obtain 
letters of administration or a succession certificate. A 
property may vest in one person, and the beneficial right 
of enjoying the property as an owner may at the tame 
lime vest in another person. The effect of the provident 
fund vesting in the norninte, when the nominee is a depen- 
dant, is therefore quite clear. It c nfer^ on Iho nominee 
the immediate right t^ po8?e?8ion and dominion over 
ibo arnount, without in any manner atlecting the benefi- 
cial rights of the actual owners, whoever they may be, 
either as heirs or legatees. Of courte, if the dependant 
nominee happens to be tbe only heir or legatee, and is 
therefore also entitled to the beneficial rights in the sum, 
the entire rights of ownership would vest in him. When 
this is tbe case, the dependant’s rii^bts are conferred on 
him, not only by the Provideut Funds Act, but by tbe 
entire law applicable to the case. The words ‘>hali vest” 
•.annot be construed as “thail vest as the property of the 
dependant”. [Paras 7, 8, 21] 

Annotation: (’46-Maa) Provident Funds Act. S. 3 

K. 8. 

O. Raymond — for Appellant. 

Walehchand Assudomal^iot Eespondentg. 

Tyabji C. J • — Ibis is a firsb appeal against 
tho judgrnent and decree passed cn 30th April 
1942 by the hirst Class Sub-Judge of Sukkur in 
a partition suit. One Moulabux son of Mato, an 
employee of the North Western Railway, died 
in 1940, leaving property which included a sum 
of Rs. 6.000 standing to bis credit in the Railway 
provident Fund, He left him surviving two 
widows (plaintiff and defendant 1), two daugh- 
ters (defendants 2 and 3). a mother (defendant 4 ). 
and two sisters (defendants 5 and 6) as bis heirs*. 
The appellant, who was defendant 7 in the suit, 
is a sister s son of Moulabux, He was the only 
near male relation of Moulabux, and Moulabux 
had nominated him as his nominee to receive 
the Provident Fund. After the death of Moula- 
bux, the appellant claimed the sum as his pro- 
perty, while the heirs of Moulabux claimed that 
they were entitled to it under the Muhammedan 


law. In consequence, this suit was filed by 
Mt. Sardarkbatun, one of the widows, for parti- 
tion of the properties left by Moulabux, includ- 
ing the R3. 5,000 in tho Provident Fund. The 
appellant was also interested as defendants 8 to 
13, in some immovable property left by Moula- 
bux sought to be partitioned. One of tbo reliefs 
sought was an injunction against the appellant, 
restraining him from recovering the lo. 5.000 
from the Railway, and issue No. 2 framed in 
the suit was ; 

“Does the amount of Rg. 5,000 mentioned in ecbodule 
C filed with the plaint form part of the property of the 
deceased?” 

The appellant based his claim to the Provident 
Fund on the nomination, and the question de- 
pended entirely upon the right conferred upon 
the appellant as a nominee, by s. 5, Provident- 
Funds Act of 1925. The learned First Class Sub- 
Judge found that there was a conflict between 
the decisions cited before him, namely, Ahmed 
Abdul Bazzak and ors. v. J am ala Bint 
Mehdi, 69 Bom. 475 ; (a. I. R. (22) 1935 Bom. 

234), M, Mon Singh v. Mothi Bai, 69 Mad 855: 
(a. I. R. (23) 1936 Mad. 477) ; and In the Goods 
of Stanlexj Austin Cardigan Martin^ A. i. R. 
(26) 3939 cal. 612 : {i87 I. C. 886), on the one 

hand, Uayatuddin v. Mt. Rahiman and 
another, A. I. R. (22) 1935 Sind 73 : (150 1. C. 

427), on the other, and considering himself 
bound by the Sind decision decided against the 
appellant. As a result be passed a decree grant- 
ing a perpetual injunction against the appellant 
restraining him from recovering the amount 
from the railway, and also ordered the Official 
Commissioner, appointed, to effect the partition, 
to recover the amount, and divide itamong the 
heirs. It is only these orders that the appellant 
now seeks to attack in this appeal, claiming 
that under the Provident Funds Act the sum 
in the Provident Fund had not only to be paid 
to him, but became his property on the death 
of Moulabux by reason of the nomination, and 

that the heirs of Moulabux were, therefore, not 
entitled to it. 

[2] The question raised before us is covered 
by earlier Sind decisions, and the decision in 
Aimai Shewakshaw v. Awabai Dhanjishah 

and others, 18 s. L. R. 311 : (a. I. r. (il) 1924 
Sind 67), which is against the appellant, though 
made in 1923 under tbe old Provident Funds 
Act of 1697, was held to be still applicable and 
binding in Hayatuddin v. Mt. Rahiman and 
another, A. I. R. (22) 1935 Sind 73 : (l 69 i. c. 
427) and Mt. Latifanhai wfo Alidali Pirali 
v. Sakinabai wjo Ghulam Hussain and 

others I. L. R. (1939) Kar. 432 : (a. i. r. (26) 
1939 Sind 107), In the last mentioned case, which 
was a decision of a Bench of this Court, before 
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it became a Chief Court, it was stated by Davis. 
J. G. ; 

“Now, the question as to whether the monies to the 
credit of the employee in a Provident Fund are the 
property of the employee or part of hig estate appears to 
have been decided by a Bench of this Court in Aimai 
Sheivakshali v. Awahai Dhanjishah and others, 
18 S. L R. 311 : (A. L R. (11) 1924 Sind 57). which 
decision is not only binding on us but with which deci- 
sion we respectfully agree/’ 

As we are of the view that that case was cor- 
rectly decided and is still applicable, it would 
have been unnecessary to consider this matter 
at any great length and to examine the position 
afresh but for the fact that Mr. Raymond, who 
appears on behalf of the appellant, has very 
strenuously contended that that decision could 
no longer be regarded as good law. We were 
pressed to re-examine the M^hole position and take 
a different view in view of the fact; that there 
are numerous decisions of other High Courts in 
which a different and a contrary view has been 
taken. 

[3] We are here concerned with the rights 
conferred by the Provident Funds Act, 1926, 
upon nominees. A nomination under the Rules 
of the Railway Provident Fund is made in the 
form of a mandatory order to pay as follows ; 

“I hereby direct that the amount at my credit in 
my account No ....... of the State Railway Pro- 
vident Fund at the time of my death, not including 
the special contribution admissible under Rule 1314 of 
the State Railway Provident Fund Rules, 1940, shall 
be paid to the following person/persons (in the manner 


1 
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minee 
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Where a nomination has been “duly made in 
accordance with the Rules of the Fund, which 
purports to confer upon any person the right 
to receive the whole or any part of sum on the 
death of the subscriber or depositor” clause (l) 
of s. 5 enacts that the nomination '*shall be deem- 
ed to confer such right absolutely” and “not- 
withstanding anything contained in any law for 
the time being in force, or any disposition, whe- 
ther testamentary or otherwise” by the sub- 
scriber. With regard to the protection from the 
rights of creditors and assignees, afforded by the 
Act when the sum becomes payable on the death 
of the subscriber, a distinction is made between 


three classes among the nominees ; fi) In every 
ease, cl. ( 1 ) of s. 3 enacts that the sum remains 
unaffected by any assignment or charge made 
after the commencement of the Act and free 
from the liability to attachment under any de- 
cree or order of any Civil, Revenue or Criminal 
Court in respect of any debt or liability incurred 
by the subscriber or depositor, and neither the 
ofScial assignee nor any receiver appointed 
under the Provincial Insolvency Act, 1920, is 
entitled to any claim to it. (2) When the nomi- 
nee happens to be a dependant (as defined in 
cl. (c) of s. 2) it is further enacted by cl. (2) of 
8. 3 that the sum vests in the dependant on the 
death of the subscriber, and is free, not only 
from any debt or liability incurred by the de- 
ceased, but even from any debt or liability 
incurred by the dependant before the death of 
the subscriber or depositor. (3) When the nomi- 
nee is a widow or child the sum received is fur- 
ther free even from the rights of assignees on 
assignments made before the commencement of 
the Act. 

[ 4 ] In every case the right conferred by the 
Act upon the nominee, whether the nominee be 
a dependant or not, is the "right to receive” the 
amount, nothing more and nothing less, although 
it enacted that the nomination shall be deem- 
ed to confer such right absolutely, notwithstand- 
ing anything contained in any law or any 
disposition made by the subscriber. The dis. 
tinction made between the different classes of 
nominees is a "distinction with regard to the 
degree and extent of protection afforded against 
the rights of creditors and assignees. Even where 
the nominee is a dependant and the sum pay- 
able to the nominee vests in the nominee, there- 
by conferring on the nominee an immediate 
right to possession of and dominion over the 
sum and divesting the trustees of the Fund of 
the right to hold the sum as trustees, it is clear 
that the vesting is made the means for enabling 
the dependant nominee to obtain immediate 
possession of the sum, and for better securing 
the sum received from the debts and liabilities 
incurred, by the deceased or by the dependant 
nominee, before the death of the subscriber. 

[6] The enacted words are all plain words 
with well-defined meanings, entirely free fro 
any ambiguity of any kind, or any difficulty 
created by any conflict or inconsistency in tho 
words enacted. In such a case, the necessity of) 
keeping very strictly to the actual words of the 
statute, to the strict grammatical meaning of 
the words, has been emphasised by the Privy 
Council over and over again, and the tendency to 
import into the words what is not there or to 
otherwise depart from the words has been con- 
sistently and strongly deprecated. A long 


1949 


Nook Mahomed v. Sardab Khatun (Tyabji C. J,j 


of Buoh citafciona ia given by Rowland J. in hia 
judgment in Emperor v, Benori E%1 Sarma, 
I. L. R. (1943) Kar. (f. c.) 48 at pp. 77-78 : 
(A. I. R. (30) 1943 P. C. 36 : 46 Cr. L, J. l). In 

Australian Alliance Assurance Co, v. Attor- 
ney^General of Queensland^ A. i. R. (5) 1918 
P. C. 352 : (1917 A. c, 637), at p. 354 it waa said: 

“Their Lordships are not coocerned with the policy 
of the Act nor can they find in the novelty of the 
provision or in the language of other parts of the Act 
sufficient ground for disregarding the plain words of 
the enactment.’* 

In Nagendra Nath Dey v. Suresh Chandra 
Dey, 69 I. A. 283 : (a. I. R. (19) 1932 P. C. 165), 
it was said : 

“In construing such provision equitable considerations 
are out of place and the strict grammatical meaning of 
the words is the only safe guide.” 

In Pakalanarayana Smami v. Emperor, is 

Pat. 234 : (A. I. R. (26) 1939 P, C. 47 : 40 Cr. L. J. 
364), at p. 248 it was said: 

I But in truth when the meaning of words is plain, 
it is not the duty of Courts to busy themselves with 
■supposed intentions.” 

In Emperor v. Benori Lai Sarma, a. i. r. 
(32) 1946 P. c. 48 : (46 Cr. L. J. 589), Viscount 

Simon L. C. said: 

“Again and again, th-s Board has insisted that in 
construing enacted words we are not concerned with 
the policy involved or with the results, injurious, or 
otherwise, which may follow from giving eflect to the 
language used.” 

It seems to us that if one holds fast to the 
method enjoined and is only concerned with 
giving effect to the language used, to the plain 
grammatical meaning of the enacted words, the 
question before ua presents no difficulty at all. 

[6] Mr. Raymond contended that as it is 
enacted that "any nomination .... duly made 
.... shall be deemed to confer such right (to 
receive) absolutely" the use of the word "abso- 
lutely had the effect of conferring on the no- 
minee not only the right to receive the sum, but 
also a title to the exclusive ownership thereof. 

I We are wholly unable to see how a particular 
specified right, when conferred absolutely, can 
be regarded as being anything more or less than 
the particular specified right, and such a con- 
jStruction appears to us to involve a clear depar- 
ture from the enacted words and to be prohibit- 
ed by the plain grammatical meaning of the 
words enacted. It appears to us to be equally 
jimposaible to regard the words : "notwithstand- 
mg anything contained in any law for the time 
being m force or any disposition whether testa- 
mentary or otherwise” as in any manner sup- 
porting Mr. Raymond’s contention. These 
words constitute a protective provision, having 
the effect of protecting the specified right con- 
viz., the right to receive the sum, and of 

enacting that no one 
else aha., be in a position to challenge the right 
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of the nominee to receive the sum, even though 
he may be able to show that ho had a better or 
superior title to the sum, under the law or by 
reason of a disposition made by the subscriber. 
These words, according to their plain gram- 
matical meaning, do not affect the rights or 
titles of either the nominee or of others, except 
in so far as they prevent any one, other than 
the nominee, from claiming a prior or superior 
right to receive the payment. Such competition 
is rendered unsustainable. But the right to re- 
ceive is subject to the rights of others under the 
law or arising out of any disposition made by 
the subscriber. Where a nomination has once 
been duly made, the Act is not concerned with 
the question, who is ultimately entitled to the 
sum. but only designates the person to whom 
the payment has to be made. Words conferring 
anything more on the nominee, which could so 
easily have been used, have been studiously 
avoided, and in our view the enacted words 
make it as plain as any words could have made 
that the Act confers on the uominee nothing 
more than the right to receive the sum. It is 
therefore as irrelevant to look to the Act for an 
answ'er to the question, who is entitled to 
the sum w^hich the nominee receives, as it woiildl 
be to look to the law relating to banking for an' 
answer to the question, who was entitled to the' 
sum which was received from a bank on a 
cheque. Such a question must be answered by 
taking into consideration not only the nomina- 
tion but also all other relevant facts, and by 
applying not only the Provident Funds Act but 
all other relevant law applicable to the case. 

[7] Mr, Raymond argues that the words of 
cl. (2) of 8. 3, which enact that the sum payable 
to the nominee w'hen a dependant, shall ivest 
m the dependant on the death of the subscriber, 
supported bis contention. The argument was 
that when the nominee was not a dependant, 
the nominee only became entitled to the sum, 
but when the nominee was a dependant, the sum' 
vested in the nominee as a full owner of the 
sum on the death of the subscriber. The argu- 
ment implies that there could be no vesting 
unless the person in whom the sum vested was 
entitled to the full rights of an owner in the 
sum. The construction suggested again appears 
to us to depart from and to go beyond the plain 
meaning of the enacted words. The w^ord "vest” 
has a very well defined meaning. Vesting in 
relation to property means the acquisition of 
the legal right of immediate possession and domi- 
nion over property. It means nothing more. One 
speaks of a property vesting in an executor, a 
trustee, an official assignee or an owner of a 
property, from the moment when the individual 
in question acquires the legal right of I'ossession 
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and dominion. The words, "the sum shall vest 
in the nominee ” do not connote anything more 
than that in law the legal right to immediate 
possession of and dominion over the property 
shall pass from the trustees of the fund to the 
nominee, and do not mean that the full rights 
of ownership, including the right to the beneficial 
enjoyment of the property, shall pass to the 
nominee. The nominee becomes entitled to pos- 
seBsion of the sum without having to obtain 
letters of administration or a succession certi- 
ficate. A property may vest in one person, and 
the beneficial right of enjoying the property as 
an owner may at the same time vest in another 
person. The division of the full rights of owner- 
ship into the right to possession and dominion, 
and the right to the beneficial enjoyment of the 
property is one which is well recognized. Where 
an executor is appointed by a will, the estate 
vests in the executor while the beneficial interests 
vest in the legatees, on the death of tbe testator. 
One very important result of an interest vesting 
in a person is that the vested interest becomes 
heritable, divisible and transferable: Soorju- 
money v. DinohundoOj 9 M. I. A, 123 : (l Bar, 
837). The effect of the provident fund vesting in 
the nominee, when the nominee is a dependant, 
is therefore quite clear. It confers on the nominee 
the immediate right to possession and dominion 
over the amount, without in any manner affect- 
ing the beneficial rights of the actual owners, 
whoever they be, either as heirs or legatees. The 
language of the Act does not permit one to say 
that the Act confers on the dependant nominee 
anything more than the right to possession and 
dominion, such as an executor has, in whom 
the property of a deceased testator vests. Of 
course, if the dependant nominee happens to be 
the only heir or legatee, and is therefore also 
entitled to the beneficial rights in the sum, the 
entire rights of ownership would vest in him. 
When this -is the case, the dependant’s rights 
are conferred on him, not only by the Provident 
Funds Act, but by the entire law applicable to 
Ithe case. 

[8] Mr. Raymond next argued that it was the 
scheme of the Act to make the sura standing to 
the credit of the subscriber not a part of the 
estate of the deceased and therefore not liable 
to any of the incidents attaching to property 
left by a deceased person. This argument was 
largely based on the contentions that the words 
“right to receive” were equivalent to “right to 
receive beneficially”, and that the words “shall 
vest” were to be construed as “shall vest as the 
property of the dependant”, and if these conten- 
tions are not accepted the argument must fail. 
It can never be the scheme of an Act to enact 
what in fact has not been enacted in some 


manner. We would further point out that there 
is an even more fundamental fallacy involved 
in the argument. It is beyond question that th& 
sum standing to the credit of the subscriber ia 
the property of the subscriber, though it is vested 
in the trustees of the fund, during the sub- 
scriber’s lifetime; and that the sum standing to 
the credit of the subscriber at his death is^ 
therefore, ex hypothesi part of the estate of the 
deceased. It is clearly, as a matter of logic, im- 
possible to enact anything occurring on or after 
the death of the deceased which could affect 
the answer to the question, what was the 
estate left by the deceased. Even an enactment 
by which all the property on the death of a 
person was to become the property of the State 
and vest in the state and that no part of it was 
to go to the creditors of the deceased or to his- ’ 
heirs or legatees could not affect the fact that 
every bit of property which the deceased died 
possessed of was part of the estate of the deceas- 
ed. There is no magic in the words “estate of 
the deceased", and the answer to the question^ 
what was the estate of the deceased, cannot be 
different from the answer to the question, what 
did the deceased die possessed of. The vesting 
of the property on the death of the deceased 
cannot have any relevance on the question. All 
property belonging to any individual must vest 
in somebody on the death of the individual. It 
is, therefore, in our opinion, clearly impossible 
to maintain that because a particular part of 
the property of an individual on his death 
vested in a particular manner, it ceased to be 
part of the property left by the deceased or of 
the estate of the deceased. What is to happen 
to the property left by the deceased after his 
death is of course an entirely different matter. 
The Provident Funds Act undoubtedly makes 
the provident fund free from liability to creditors 
and assignees to the extent provided in the Act, 
and in certain cases makes it vest in the depen- 
dant on the death of the subscriber, but it does 
nothing further. It may be said that in respect 
of the liability to satisfy creditors or the neces- 
sity of obtaining probate, letters of administra- 
tion or a succession certificate the provident 
fund enjoys certain statutory exemptions and in 
that sense and in those cases is not treated as 
a part of the estate of the deceased, but it does 
not therefore cease to be part of the estate of 
the deceased. The provident fund passes on the 
death of the subscriber by a succession as the 

rest of the subscriber’s property. . 

[9] We shall now refer to some of the deci- 
sions which were discussed before us. 

[10] C. D. Af. Ilindley v. Joynaratn Mar^ 

wari, 46 cal. 962 : (A. I. R. (7) 1920 ^al. 306). 
is a decision of Rankin J. under the old Provi- 
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dent Funds Act of 1897, in a case where the 
subscriber had died intestate and without mak- 
ing any nomination. The decision contains the 
following very well-known and often quoted re- 
marks regarding the scope and purpose of Acts 
like the Provident Funds Act : 

“These Arts make provision in the interests of 
aerfcain largo classes of employees for a scheme of com- 
pulsory and to a limited extent voluntary thrift. Part 
of the employee’s vages is impounded whether he 
Hkes it or not: within narrow limits he has an option 
to contribute more: the employer has on his side to 
add a coctribution: and these sums together with 
interest, profits or other increments make a total fund 
of which a defined proportion is held on the indivi- 
dual account of each employee. The Legislature is 
dealing with people who are poor, with people who are 
being compelled, and with such people in very large 
numbers. Its intention is that such people shall in 
case of necessity be able to afford a passage home to 
Europe, in case of retirement have something to live 
on, in case of death have something to leave. It is not 
ignorant that if a railway has a hundred thousand 
employees, the temptation to run into debt or to charge 
or anticipate his share will occur at some moment 
of hia life-time to ninety thousand of them at least. 
Neither the Hallway Company nor the Institution is to 
have its money wasted in largo quantities upon the 
rjianagemeut expenses. There is to be no standing 
army of attorneys and attorneys’ clerks attending to 
notices and orders from all the Courts in India, eettling 
priorities among competing claims, paying the money 
into Court as soon as it comes in and acting towards 
creditors and mortgagees as a providence with costs 
out of the fund, By rules made foe this Institution 
under the Act when an employee dies his share if small 
is to bo summarily and directly distributed according 
to special rules which brush aside the ordinary law 
as to wills or intestate succession. If his share is larger 
it is payable to his executor or administrator and to him 
only on production of his grant: the burden of a due 
administration is thus put upon the proper shoulders. 
Whether the employee ia in the service or out of the 
service, whether he be alive or dead, hia share ia un- 
attachable in the hands of the institution. This is the 
very basis of the scheme. Section 4 (1) of the Amended 
Act has been judicially construed in Veerchand v. B. B. 

* 29 Bom. 259 : (6 Bom. L. R. 921) 
and beth Mannalal v. Gainsford, 35 Cal. 641 : (12 
C. IV . N, 633), It means what it says and is no hard- 
ship upon anybody u 'sob-s. (2) of S. 4) 

ensures that money payable to a widow or child as 
such directly shall not, even iu their hands, be treated 
as assets of the deceased’s estate. Nay more; the 
legislature knovving that this might be rendered in- 
effective by getting the widow or child to incur or to 
join in inourring the debt, provides (for the more com- 
plete discouragement of creditors) that such money, 
although in the hands of the widow or the child, shall 
not be made to answer for their own debts if incurred 
in the life-lime of the deceased.” 

It ia hardly necessary to emphasise the words: 

The Act means what it says and is no hard- 
ship upon anybody ” and the important words 
the burden of a due administration is thus put 
upon the proper shoulders”. It was emphasised 
that the trustees of the fund were not to be 
unduly burdened with settling priorities and 
having to decide questions of law, and that the 


burden of deciding such questions when raised 
was left to other and proper shoulders, that is, 
the law Courts, after the payments wero made, 

[ 11 ] We will next deal with the decisions 
against the appellants v/ith which we find our- 
selves in agreement. 

[ 12 ] The reasoning in Aimai Sliewakshaw v. 
Awalai Dhanj ishah and others^ 18 8, L. R. 
311: (a. I. K. (ii) 1021 Sind 57), Kennedy J. C. 
and Raymond A, J. G.) which is directly in 
point here, it appears to us, has not been refut- 
ed in any of the cases in which a different view 
has subsequently been taken. Kennedy J. C. 
pointed out that there were two main objects 
which the Provident Funds Act had in view; 
first, that the administrators of the fund should 
be spared litigation by securing that there should 
always be some person who was authorised to 
receive the fund and give a valid quittance, and 
secondly, that the near relations of the sub- 
scriber should not in case of the subscriber’s 
sudden death be compelled to take dilatory and 
expensive legal steps. lie pointed out that the 
object of a nomination was to designate some 
person to whom the Provident Fund had to be 
paid and who could give a valid quittance. lie 
emphasised that the question, what the recipient 
of the sum had to do after receiving the pay- 
ment, was left untouched by the Act. He point- 
ed out that the words “vest” did not connote 
anything more than dominion over the property, 
and that the vesting could not defeat the legal 
claims of others. With regard to the argument 
that a nominee received the sum as an owner, 
overriding the legal claims of others, entitled to 
the sum under the ordinary law, he said ; 

‘T should hesitate, unless the words of the statute 
and of the rules framed thereunder were explicit, to 
suppose that the perpetration of such unnatural injus- 
tice was rendered obligatory on a subscriber to a pro- 
vident fund. Nor can I conceive why the provident 
fund should wish to introduce so strange a law of 
inheritance.” 

With regard to the contention that the sum 
received by the nominee had ceased to belong to 
the estate of the deceased, he asked ; 

“Did he in any way divest himself of it during hia 
life-tirao or by an instrument to come into effect after 
big death? and secondly, is there any provision of the 
law which prescribes a special method of devolution or 
distribution in the case of Provident Fund amounts?” 

and emphasised ; 

“ It is aximomatic that no person or body can at 
their will introduce any peculiar rale of inheritance or 
distribution.” 

and came to the conclusion that neither the 
fact of nomination nor anything contained in 
the Act could be said to bring about such a re- 
sult, and stated : 

“Therefore on the whole I think that if this fund 
or the right to recover it was ever part of the estate 
of the deceased it still ia.” 
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It appears to us that in spite of the differences 
between the old Act of 1897 and the present Act 
of 1926, the reasoning in this case still remains 
entirely applicable. 

[13] In Uardial Deviditta v. Janki Dass^ 
A. I. r. (16) 1928 Lah. 773: (l08 I. c. 894), a deci- 
sion made after the Act of 1926, Aimai Shewak^ 
shah V. Awalai Dhanjishah and others^ 18 
s. L. R, 311: (A, I. R. (11) 1924 sind 57), was 

followed. 

[14] In Ilayatuddin v. Mt. Rahiman and 
another t A.I. R. (22) 1935 Sind 73: (159 I.C. 427), 

Rupchand A. J. C. had to consider a case where 
the subscriber left two sons and a widow and 
had nominated the widow to receive the amount 
of the Provident Fund, and it was contended 
that the widow took the amount for her own 
benefit to the exclusion of the other heirs. The 
learned Judge stated that he could not find any- 
thing in the Provindent Funds Act to support 
the widow’s contention, and said ; 

“It is, however, arRued that although the vesting of 
the fund might not have conferred upon the nominee 
the right of appropriating the fund to himself to the 
exclusion of others he has acquired such right by virtue 
of the provisions of S. 5 (1) which are new. I am afraid 
I can again find nothing in that section either to 
support this view. All that S. 5 declares is that where 
the rules of a fund purport to confer upon a person the 
right to receive the whole or any part of the fund on 
the death of a subscriber or depositor, the nominee of 
such subscriber or depositor shall be deemed to have 
an absolute right to receive the money unless such 
nomination has been duly cancelled by the subscriber 
or depositor. But the clause goes no further than that. 
It does not purport to declare how the nominee should 
deal w’ith the money after be has received it. There are 
no words in this section or in any other part of the Act 
which enable the nominee, whether he be one of the 
heirs of the deceased or not, to retain the money with 
himself as his own. A right to receive the fund abso- 
lutely does not and cannot, in my opinion, mean a right 
to receive it for the exclusive use of the person who 
receives it.“ 

[ 15 ] In Mt. Amna Khatoon v. Abdul Karima 

A. I. R. (24) 1937 ALL. 562: (163 I. C. 530) (Sulai. 
man C. J. and Bennet J.) a railway employee, 
who left a widow, a mother, a brother and 
several children, had nominated the mother. In 
the course of the judgment, Sulaiman 0. J. 
stated : 

“It accordingly follows that S. 5 refers merely to the 
persons who are nominated to receive the provident 
fund from the authority in question and the right to 
receive such fund on the death of the subscriber is 
absolute and cannot be questioned by such authority. 
But this nomination is itself subject to any disposition, 
testamentary or otherwise, which might have been 
made by the subscriber. It follows accordingly that the 
mere fact that a certain person has been declared to be 
the nominee under S. 6 for the purpose of receiving the 
provident fund is not necessarily the sole person entitled 
to appropriate the amount as the owner, legatee or heir. 
The qnestioD of the distribution of the amount after it 
has been drawn by the nominee as among those who 
may be entitled to it either under the personal law or 


by testamentary diepoaition is not covered by this 
section.” 

He also stated : 

“The mother was, therefore, a person who was autho- 
rised under the rules to receive payment, being a depen- 
dant of the deceased. It follows that under S. 3 (2) 
the amount vested in her absolutely free from any 
debt or other llabilty incurred by the deceased or incur- 
red by the dependant before the death of the subscriber 
or depositor, because the sum was payable under the 
rules of the fund to this dependant of the depositor,” 

[16] We will now turn to the cases in which a 
contrary view has been expressed. In Mt. Hurmat 
Bibi and anr. v. Mt. Kaz Banu and ors, 

A. I. R. (19) 1932 Sind 116 : (139 I. o. 776), Aston 
A. J. C. had to consider a case where the nomi- 
nee was a widow and the deceased had left 
other heirs, and the question raised was whether 
the widow had the right to appropriate the 
amount to the exclusion of the other heirs. In 
his reasoning the learned Judge throughout 
speaks of the absolute right of the widow to 
receive the sum. There can be no question about 
the widow having such a right. The learned 
Judge, however, concluded that the absolute right 
to receive was a right to appropriate the amount, 
although there is nothing in the judgment to 
show how the absolute right to receive the 
amount became a right to keep the amount as 
its exclusive owner. The learned Judge sitting 
as a single Judge referred to the decision in 
Aimai Sheivakshato v. Awabai Dhanjishah 
and ors., 18 s. d. b. 311: (A. I. R. (H) 1924 Sind 
57 ), which was a Bench decision, and held that 
that decision bad no application, because it had 
been given before 1926, under the old Act. ^ 
We are unable to find any reason in this decision 
for regarding Kennedy J, C.'s decision as inappli- 
cable. 

[ 17 ] In Thaj Mahomed Saib v. Balaji 

Singh, 57 Mad. 440; (A. I. R. (21) 1934 Mad. 173), 
(Sundaram Chetti and Walsh JJ.) the nominee 
was the deceased's son and the only question 
was whether the sum in the hands of the nominee 
was liable for the debts of the deceased subscri- 
ber. The learned Judges decided that the sum 
was not liable for the debts incurred by the 
deceased. Now, there can be no question what- 
ever about the conclusion of the learned Judge 
being a correct one, because S. 3 (2) enacts in 
terms that the sum shall "be free from any debt 
or other liability incurred by the deceased," The 
learned Judges, however, did not base their 
decision on these very clear words in the Act 
relating to the very question which they had to 
decide. They based their conclusion on the fact ^ 
that under the Act the sum vested in the nominee, 
and stated : . j i 

“This statute has vested that fund in the son, ana 
consequently it has become the property of the ' 

This fund cannot, therefore, be deem^ to have devoiveo* 
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on the SOD by right of inheritance. That being so, bow 
can it be regarded as the assets of the deceased depositor 
in the hands of his son?'* 

We are wholly unable to accept this reasoning. 
It is true that the sum vested in the nominee, 
but surely it was incorrect to hold that the sum, 
therefore, became the property of the nominee. 
The vesting only conferred the right of posses- 
sion and dominion. We are also unable to agree 
that because the property vested in the son on 
the death of the father, it did not devolve on the 
son, and could not be regarded as part of the 
assets of the deceased. No one can question that 
in every case where a man dies his property and 
all his vested rights therein vest in the executors 
and/or his heirs and legatees at the moment of 
his death, and it is impossible to contend that 
because of such vesting the property was not 
part of the estate ol the deceased. With all res- 
pect to the learned Judges the reasoning in this 
case appears to us to be fallacious. 

[18] In Ahviad Abdul Hazzak and others v. 
Jamala Bint Mehdi, 59 Bom. 475 : (a.i, r. (22) 
1935 Bom. 234), a Bench of the Bombay High 
Court (Rangnekar and Divatia JJ.) had to con- 
sider a case in which a Muhammadan subscriber 
to the Provident Fund of the Aden Port Trust 
died leaving several heirs including a widow 
whom he nominated to receive the Provident 
P'und, The learned Judges decided that the 
widow was entitled to the sum to the exclusion 
of the other heirs. The reason of the decision is 
contained in the following passage ; 

“Section 3 says that the fund vests in the dependant 
and exempts it from any debt which the deceased 
himself may have contracted or which the dependant 
may have contracted before the death of the Bubsoriber. 
That being so, it is clear that it does not form part of 

the estate of the deceased and the plaintiSs' suit was 
bad.” 

As we have stated when considering the Madras 
case, next before referred to, this reasoning 
appears to us to be a case of non sequiiur, 

[19] We next come to the decision in Moham- 
mad Naim and another v, Mt» Mnnim-nn- 

Nissa, 11 liuck. 6li : (a. i. r. (23) 1936 Oudh 32 
P. B,). This was a case in which a Railway 
employee left two widows, five sons and a daughter 
and had nominated two of his sons to receive the 
amount of the Provident Fund due to him. The 
question was whether the two nominees took the 
entire amount to the exclusion of the other heirs. 
There was a difference of opinion between Ziaul 
Hasan J., who held that the nominees had only the 
right to receive and that the rights of the other 
heirs were unaffected thereby, and Srivastava J. 
who came to the conclusion that nomination in 
favour of the two sons had the effect of a valid 
t^tamentary disposition in their favour, un- 
affected by the Muhammadan law. Srivastava J. 
held that S. 6. Provident Funds Act, had the 


effect of wiping out the ordinary law, and con- 
ferring on the nominee the right to receive the 
sum as a person beneficially entitled thereto. He 
stated : 

*Tt is, however, argued that the section should bo 
construed as referring only to a nomination for the 
purpose of realising the Provident Fund as distin- 
guished from appropriating it. If such had been the 
intention, it would have been more appropriate for the 
legislature to use the word realise' instead of the word 
'receive,’ Further it seems to me that if the section was 
intended to refer merely to a right to realise, there was 
no point in prefacing it with the clause ‘notwithstanding 
anything contained in any law for the time bsing in 
force.’ I cannot think of any provision in any system 
of personal law or for the matter of that in any other 
law which might prevent a subscriber or depositor, to 
whatever religion or nationality he might belong, from 
nominating any person whom he might choose for the 
purpose merely of realising his deposit. In my opinion, 
therefore, the plain object of the clause ‘notwith- 
standing anything contained in any Uw for the lime 
being in force’ Is to wipe out the ordinary law and to 
give the subscriber or depositor unfettered discretion in 
the matter of nominating the person or persons who 
are to get the amount of the provident fund. The 
words ‘shall be deemed to confer such rights absolutely’ 
also appear to me to fit in better with the idea that the 
nominees become absolutely entitled to the sum which 
they are entitled to receive rather than with the idea 
that they have an absolute right of merely realising 
the money.” 

On this difference, the case was referred to a 
third Judge, King C. J., who agreed with the 
conclusion of Srivastava J. He stated in the 
course of hia judgment : 

“It must be conceded therefore that Exs. A-1 and A-2 
would not be valid wills under the Mohammadan law. 
The question is whether their validity can be supported 
by the provisions of S. 5. In my opinion the words 
’notwithstanding anything contained in any law for 
the time being in force’ have the effect of validating 
the wills notwithstanding anything contained in the 
personal Jaw of the depositor. The words ‘any law’ are 
very wide and certainly include the personal law of the 
depositor . , , . The word ‘absolutely’ seems to mean that 
the recipient is to be deemed to be entitled to receive the 
money free from any charge or attachment or liability 
enforcible by other heirs or by creditors. It implies that 
the recipient is to take a beneficial interest in the sum 
which he receives. If the nominee is only entitled to 
realise the money on behalf of the whole body of heirs, 
the provision that such right shall be deemed to have 

been conferred upon him ‘absolutely’seems meaningless.” 

The words "right to receive” the sum were thus 
construed as meaning "a right to take a bene- 
ficial interest in the sum,” an entirely different 
right, on grounds which were mainly concerned 
with the supposed intentions of the legislature, a 
method of construction which, as we have pointed 
out above, is not permissible. It also appears to 
US, with all respect, that the reasoning of Sri- 
vastava J. and King C. J. does not show 
sufficient appreciation of the fact that it was 
necessary to make the right to receive an absolute 
and indefeasible right, in order to prevent per- 
sons, other than the nominee, claiming to have 
a better title to the sum, and therefore a superior 
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right to receive the sum from the trustees of 
the fund. It is one of the main purposes of the 
Act to prevent the administrators of the fund 
from having to face such difficulties. 

[20] It is unnecessary to refer further to the 
decisions in I?i the goods of Stanley Austin 
Cardigan Martin, A. I. R. (26) 1939 Cal. 642 : 
(187 I. c. 66G), Keshab Lai v. Ivarani Rudra, 
A. I. a. (34) 1947 cal. 176 : (231 I. c. 270); and the 
Bombay decisions which have followed the deci- 
sions which have been considered above. 


[21] After a most careful consideration of the 
reasoning in all the decisions which have been 
mentioned above, we are of the view that the 
rlecision in Airriai Shewakskatv v. Awabai 
Dhanjiskah and others, 18 8. L, R.311 : (a.I r, 
fii) 1924 Sind 67), w^as correct and is still appli- 
jCable. We are of the view that the Provident 
Bunds Act confers on the nominee, even when 
the nominee is a dependant, nothing more than 
'the right to receive the amount. It does not 
confer on the nominee the full rights of an owner, 
and does not touch the rights of those entitled 
to the sum as heirs or legatees, under the law 
applicable to the case. 

[22] The appeal is accordingly dismissed with 
coats. 

R.G.D. Appeal dismissed. 


A. I. R (36) 1949 Sind 46 [C. N. 16.] 
Tvabji C. J. and Mohomed Bachal J. 

Ghulam Mohammad Khan — Applicant v. 
The Crown. 

Criminal Misc. Applo. No. 17 of 1949, Decided on 
22nd April 1949. 

(a) N. W. F. Province Public Safety Act (1948), 
S. 2 (c) (i) (iv) and (vi) — Whether ultra vires the 
provincial legislature — Government of India Act 
(1935), Sch. VII, List I, item (Qucsre). 

Qit(Bf6 — Whether sub*ols. (i),(lv) and(vi) of cl. (c) of 8. 2 
%x^uUra vires the provincial legielature, on the ground 
that the aubjeot-matter falls exclusively under item 1 of 
List I in 3ch. VII, Government of India Act. [Para 6] 

(b) N. W. F. Province Public Safety Act (1948), 
S. 2 (c)(iii) — “Prejudicial act“ — Extravagant 
speeches charging Government with inefficiency, 
corruption and personal animosity do not fall under 
expression “prejudicial act*' — Penal Code (1860), 
S. 124A. 

The more making of spetohea, however extravagantly 
worded, charging members of the Government with 
inefficiency, corruption and personal animosity, cannot 
rightly be regarded as acts intended or likely to bring 
into hatred or contempt, or to excite disaffection 
towards the Government established by law, such as 
to make them “prejudicial’* acts within the meaning 
of the words in sub-cl. (iii) of cl. (c) of S. 2, [Para 8] 

Annotation : (*46-Man.) Penal Code, S. 124A N. 2 
and 4. 

(c) N. W. F. Province Public Safety Act (1948), 
S. 12 — Order under S. 3 after satisfying conditions 
Uid down in S. 3.^Court cannot go into question 


whether on information before Province, it was 
justified from considering that the person was 
about to act jn manner amounting to offence or 

which was likely to endanger public peace 

Though there is contradiction between terms ol 
S. 12 and S. 23, S. 12 is not nullified — Contradic- 
tion is due to bad drafting. 


Where it is shown that the order of detention is a 
proper order as contemplated by 8. 8 of the Act, passed 
after the conditions stated in the section had been duly 
fulfflled, the Court cannot go into the question, whether 
on the information before them the Province were or 
were not justiffed in considering that the person 
detained was about to act in a manner which amounted 
to an offence or was likely to endanger the public peace. 

[Para 10] 

Though there is contradiction in the terms of S. 12 
and S. 23 of the Act, it does not necessarily follow that 
the provision in 8. 12 of the Act, which prevents 
Courts from questioning an order made under 8. 3, 
even on an application made under 8. 491, Criminal 
P. C., is Dulliffed by the terms of 8. 23 of the Act, in 
which ft is stated that the provisions of the Act were 
in addition to and not in derogation of the provisions 
of any other Act in force. The sections must be con* 
strued together remembering that the legislature 
enacted both these sections, which must, therefore, be 
so construed as to give the enacted words the meaning 
which they were clearly intended to have. The con- 
tradiction is the result of only bad drafting and the 
inconsistency disappears if the words “shall be in ad- 
dition to and not in derogation of the provisions of any 
other Act” in S. 23 are read as subject to the exceptions 
which were necessarily created where the terms of the 
Act had expressly enacted provisions which were in 
derogation of provisions in other Acts. [Para 11] 

(d) N. W. F. Province Public Safety Act (1948). 
S. 3 — Government must show that it bad 
given the matter kind of care and attention that 
the law requires should be given to matter when 
liberty of individual is concerned — Held on facts 
that the Government did not give such care and 
attention and the order was therefore bad — Affi- 
davit by Advocate*General long after order held 
could not take place of order. 

The terms of S. 3 make it quite clear that the Pro- 
vincial Government is only empowered to pass an 
order under that section “on being satisfied’* that it 
was necessary to arrest a person who had committed 
a prejudicial act or in order to prevent a person from 
committing a prejudicial act. It is obvious, that It Is 
necessary for the Provincial Government to show that 
they had given the matter the kind of care and atten- 
tion that the law requires should be given to the matter 
when the liberty of an individual is concernedi that 
it had carefully considered the facta and the law appli- 
cable to the matter, and that as a result of such careful 
consideration, it was satisfied that the action proposed 
was necessary and was justified. [Para 12] 


jovernment are bound to take into consideration the 
t that a person could not be looked up merely for 
.king speeched against a Minister in power, and 
emptlng to get rid of him. In such case there is 
jd for a very careful consideration of the question 
ether the applicant was in fact concerned in assisting 
) movement which had been declared to be Hlegal, 
,en he had been professing the contrary. , 
der the circumstances there is no indication in the 
ler signed by the Chief Secretary of any such care 
a attention having been bestowed on the matter oy 

y particular responsible member 

ivernment who was prepared to shoulder the 

iUty and state that he had after a oarefol oonsidera- 
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tion of the matter, satisfied himself on the matter, the 
order cannot be regarded as an order passed under S. 3. 

[Para 12] 

Statement by the Advocate-Oeneral in an affidavit, 
to the best of his knowledge and belief, made long after 
the order was passed, that theiGovernment “was satis- 
fied on the matter and had carefully considered all the 
materials placed before it” cannot take the place of 
an order, or a statement on the record from a responsi- 
ble Minister or Officer entitled to represent the Pro- 
vincial Government showing that he had given the 
matter his personal attention, and had in fact satisfied 
himself after a proper consideration of all aspects of 
the matter, that the order contemplated was justified 
and necessary. It would obviously be most dangerous 
to assume that such a thing was done when there was 
no proper document subscribed to by person who had 
satisfied himself on the record made at the time when 
or before the order was passed. The emphasis is not so 
much on the formal defect of the order; the emphasis 
is on the stale of the mind of the detaining authority. 
If the state of the mind of the detaining authority 
discloses that the authority had been casual in its 
approach to the matter and had not shown that 
diligence and care which the law insists upon in such 
cases, the order must be regarded as not one made 
under the provisions of the Act: A. I. R. (36) 1949 
Bom. 75, IhL on. [Para 12] 

H.S. Suhrawardy^ ^lauddin, Toric Ahsanulla and 
M. AJisanulla — for Applicant. 

Mohammed Shafi Advocatc-General of N. W, P. P. 
and Fatechand Assudomulj Advocate-General of 
Sxnd — for the Crown. 


Tyabn C. J. — This is an application under 
B. 491, Criminal P, C., made by Ghulam Moham- 
mad Khan s/o Khadi Khan of Lund Khwar, 
Tehail and District Mardan, which has been 
transferred to this Court by the N. W. F. Pro- 
vince. 


[2] The material facts in this case are these 

The applicant was arrested on 29th July 194 

under an order made under the North We£ 

Frontier Province Public Safety Ordinance. Thi 

Ordinance ceased to be in operation afte 

25th November 1948. The applicant, howevei 

continued to be detained as he contended, illegal 

ly, and as the N. W. F, Province contendec 

by virtue of s. 29 (2). North West Frontier Prc 

Vince Public Safety Act, 1948 . which came int 

operation on 13th December 1948. On an applicatio: 

made under s. 491, Criminal P. C., the Court c 

the Judicial Commissioner, N. W, F. Province 

Peshawar, held that the detention of the appli 

cant was illegal and ordered his release, o] 

lOth January 1949. On the same date, anothe 

order was passed against the applicant who wa 

agmn arrested. With regard to this order, ther 

is before ua a document signed by Mr. P. C 

IJaiiey, the Chief Secretary to Governmeni 

North-West Frontier Province, in which it i 
stated : 

“The Governor, North West Frontier Province, wit 
a view to prevent Ghulam Mohammad Khan of Lun 
Khwar from ^mmitting any prejudicial act as define 

f ^fovince Public Safety Act, 194^ 

Act XXI [21] of 1948, in exercise of the powers cor 


ferred upon him under cl. 3 of the said Act, is pleased tc 
order the arrest without warrant of the said Ghulam 
Mohammad Khan. The said Ghulam Mohammad sbali 
be committed in custody to Central Jail, Peshawar, for 
a period of one year. The Governor is further pleased 
to order that during the time of his detention the c'jn- 
ditions as to maintenance, discipline, punishment of 
offences and breaches of discipline shall be those as 
laid down in the N. W. F. P. Security Prisoners 
Buies, 1944.” 

[3] The applicant contends before us that this 
detention was illegal. In his extremely lengthy 
petition he has challenged the bona tides of the 
Prime Minister of his Province, and the main 
burden of his complaint is that it wns due to ihc 
malice of the Prime Minister that this order 
had been passed against the applicant, in fraudu- 
lent exercise or the powers conferred under the 
N. W. F. Province Public Safety Act. It i? also 
argued that the enactment under which the order 
purported to be made was ultra vires. The 
applicant stated that, if given an opportunity; 
he was prepared to prove by leading evidence 
that the intention behind the order passed against 
him was to compel the applicant to withdraw 
his opposition to the Prime Minister. 

[4] We have heard Mr. li. S. Suiirawardy 
and Mian Ziauddin at great length on this 
application, and we have also beard Sheik 
Muhammad Shali, the Advocate-General of the 
North-West Frontier Province on behalf of that 
Province. 

[6] It is unnecessary, it appears to us, to give 
any decision on the assertion made on behalf of 
the applicant that the N. W. F. Province Public 
Safety Act of 1948 was ultra vires. It does ap- 
pear to us, however, that it is very arguable that 
certain portions of the Act were ultra vires. 
Preventive detention for reasons connected with 
the maintenance of the public order is a subject 
covered by item i of List 2 in Sch. 7, Govern, 
ment of India Act, 1935, and legislation on this 
subject is within the competence only of the 
Provincial Legislature. On the other hand, pre- 
ventive detention within Pakistan for reasons of 
State connected with external affairs is clearly 
a subject which is exclusively within the province 
of the Central Legislature as it is covered by 
item 1 in List l. It is argued that the definition 
of a "prejudicial act" in S. 2 of the Act im- 
pugned w^ould, if the Act be regarded as entirely 
valid, empower the N. W. F. Province to detain 
an individual, even when it was admitted that 
the individual had not done, and was not likely 
to do, anything which was at all likely to endanger 
the x^ublic safety within the Province or which 
amounted to a contravention of the law within 
the Province. A person could, if the Act be re- 
garded as entirely valid, be detained on the 
ground that, although he 'was doing none of these 
things, his presence within the Province was 
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likely to prejudice the relatione of Pakistan with 
some area outside the Province and even outside 
Pakistan. Provisions authorising such detention 
would clearly not only transgress upon the field 
exclusively reserved to the Central Legislature 
but also be v^holly outside the scope of the 
legislation covered by item 1 in List 2, and in 
an Act passed by a Provincial Legislature would 
be itllra vires. The entire sub-cl. (i) in cl. (c) 
of S. 2 of the Act, it is argued, is ultra vires on 
this ground. Similarly, it is argued that the 
words in sub-cl. (iv) : “or any State or Tribal 
Area’*, and the entire sub-cl. (vi) were open to a 
similar objection. It was argued before us that this 
invalidated the entire Act. It appears to us that 
the objected portions could vary easily be sever- 
ed from the remainder of the Act, and in his 
arguments before us the learned Advocate-Gene- 
ral of the N. W. F. Province has not relied on 
any portion of the Act which has been objected 
.to on this ground. We consider it quite unneces- 
[sary to say anything further on this matter. 

[6] With regard to the actual grounds on 
which, it is alleged, action was taken against 
the applicant in this case, besides the order 
passed over the signature of the Chief Secretary, 
which has been set out above, there are certain 
afiidavits filed by Sher Afzal Khan, the Deputy 
Commissioner of Mardan, and Pir Sarwar Shah, 
the Superintendent of Police of Mardan, and a 
statement and an affidavit filed by the Advocate- 
General of the N. W. F. Province. 

[7] In his evidence, given before us, Mr. Sher 
Afzal Khan stated as follows ; 

“The applicant was arrested on 29th July 1948 
under the orders of the Provincial Government at my 

instance. I reported that the applicant who was then 

residing in my district was making anti-Govern- 
ment speeches. What I had found was that the appli- 
cant was making speeches criticising the Government. 
What I considered objectionable in bis speeches was 
that he was charging members of the Government with 
inefficiency, corruption, and personal enmity. He alleged 
that the Government had been charging him with an 
offence under S.409, Penal Code, on personal grounds. I 
cannot say that I found anything else which was objec- 
tionable in hia speeches. 

I also found that the applicant used to go to the 
police stations and the District Supply Office. It was 
reported to me that in 2 or 3 police cases he had gone 
to the police station and attempted to intimidate police 
officers and so influence them. It was reported to me 
that he once assaulted the District Supply Inspector, 
though he did not cause any actual hurt, or beat any- 
body. He was not reported to have been accompanied 
by anybody else at the time. I also found that he was 
associating with Abdul Ghani, a son of Abdul Ghaflar 
Khan who was found in the car with the applicant, and 
stayed a night with the applicant. 

This is the main allegation against the appellant. 
There may be other minor matters which I cannot 
think of. 

The prejudicial acts which in my opinion were being 
consmitted by the applicant or were likely to be com- 
mitted consisted in defamation of Government servants, 
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and bringing the Provincial Government into con- 
tempt. 

It is true that I am the principal officer on whore 
instigation the Provincial Government acted and arrest- 
ed the applicant. 1 wish to add that the applicant used 
to maintain that the Government of Pakistan and the 
Provincial Government of Peshawar was run by re- 
fugees from India and Ksshmere, and not by true 
Pakistanis. He meant that Pathans belonging to the 
N, W. F. Province itself ehonld govern the Province 
and not outsiders. It was our contention that what I 
have stated above was a sufficient reason for the arrest 
of the applicant under the Ordinance.*’ 

[8] This evidence was relied upon before us 
as showing the grounds necessitating the arrest 
of the applicant. It was urged with considerablei 
force on behalf of the applicant, and is indeed 
obvious that the mere making of speeches how- 
ever extravagantly worded, charging members 
of the Government with inefficiency, corruption 
and personal animosity, could not rightly be 
regarded as acts intended or likely to bring into 
hatred or contempt, or to excite disaffection 
towards, the Government established by law, 
such as to make them ''prejudicial” acts within 
the meaning of the words in sub-cl. (iii) of ol, (c)| 
of 8. 2. We were referred to certain decisions in' 
which it was pointed out that words such as 
those used in this sub-clause* when used in an 
enactment dealing with measures for the main- 
tenance of public order and to prevent danger 
to the public safety, had to be construed as being 
restricted to such acts as were likely to over- 
throw the system of the Government established 
by law, and not merely to overthrow any parti- 
cular ministry or any particular Minister. 

[9] The learned Advocate-General of the 
N. W. F. Province, however, made no attempt 
to justify the order on the ground relating to the 
speeches and principally relied on the allegation 
that the applicant was associating with one 
Abdul Ghani, a son of Abdul Ghaffar Khan, 
who, it was alleged, was a principal participant 
in a movement which had been declared illegal 
by the N. W. F. Province. The learned Advocate- 
General argued that the associating was for the 
purpose of assisting the movement, which was 
illegal and was intended to be subversive of the 
Government established by law. It was argued 
on behalf of the applicant that the evidence with 
regard to the association of the applicant with 
Abdul Ghani, and of the applicant's assistance 
in the illegal movement, was of the flimsiest 
character, such that no reasonable person could 
act upon it; and it wa9*alleged that, as a matter 
fact, it was well known that the applicant had 
throughout been a staunch opponent of theilleg^ 
movement, for the creation ol Pathanistan, and 
a staunch supporter of Pakistan and of tb#» 
present system of Government as established 
law in the North-West Frontier Province. 
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[10] If the order made in this case had been 
shown to be a proper order as contemplated by S. 3 
of the Aot, passed after the conditions stated in 
the section had been duly fulfilled, we do not think 
we could have gone into this question, whether 
on the information before them the N. W. P. 
Province were or were not justified in consider- 
ing that the applicant was about to act in a 
manner which amounted to an offence or was 
likely to endanger the public peace. 


[ 11 ] It was argued before us that the provision 
in S. 12 of the Act, which prevents Courts from 
queEtioning an order made under s. 3, even on 
an application made under s. 491, Criminal P. C. 
was nullified by the terms of s. 23 of the Act, 
in which it was stated that the provisions of the 
Act were in addition to and not in derogation of 
the provisions of any other Act in force. The 
contradiction in the terms of s. 12 and of S. 23 
is obvious. It does not, however, necessarily 
follow that s. 12 had been nullified. We have to 
construe the two sections together remembering 
that the legislature enacted both these sections, 
which must, therefore, he so construed as to give 
the enacted words the meaning which they were 
clearly intended to have. There is no difficulty 
in doing so here. It is clear that the contradic- 
tion is only the result of bad drafting, and that 
the inconsistency disappears if the words "shall 
[be in addition to and not in derogation of the 
provisions of any other Act” are read as subject 
to the exceptions which were neoe^arily created 
where the terms of the Act bad expressly enact- 
ed provisions which were in derogation of pro- 
visions in other acts. This matter we think is of 
very little consequence in the particular case 
before us. 


[12] The most considerable point urged before 
us relates to the question whether wo at all have 
before us an order passed under S. 3 of the Aot. 
The terms of 8. 3 make it quite clear that the 
Provincial Government is only empowered to 
pass an order under that section "on being 
satisfied" that it was necessary to arrest a person 
who bad committed a prejudicial act or in order 
to prevent a person from committing a prejudi- 
oial act. It is obvious, on general considerations 
which apply to the construction of all provisions 
of this nature, that it is necessary for the Pro- 
vincial Government to show that they had given 
the matter the kind of care and attention that 
the law requires should be given to the matter 
when the liberty of an individual is oonoerned, 
that it had carefully considered the facia and the 
law applicable to the matter, and that as a result 
of such careful consideration, it had been satis- 
fied that the action proposed was necessary and was 
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justified. In our view it is quite clear that in this 
case we would not be justified in holding that this 
essential condition, which must be shown to have 
existed before the order can be regarded as a legal 
one, had been fulfilled. The material facts are that 
the Deputy Commissioner of Mardan asked the 
Provincial Government to take action. The evi- 
dence of the Deputy Commissioner, which has 
been set out above, hardly makes out a case in 
which action under the Act could be justified, and 
makes it abundantly clear that there was need 
for a very careful consideration of the facts of 
the case, that far more information than is 
mentioned in the evidence given by the witness 
would 'be necessary before it could reasonably be 
urged that an order under S. 3 was called for. 
Government were bound to take into considera- 
tion the fact that a person could not be locked up 
merely for making speeches against a Minister 
in power, and attempting to get rid of him. 
There was need for a very careful consideration 
of the question whether the applicant was in 
fact concerned in assisting the movement which 
had been declared to be iHegal, when he had been 
professing the contrary. It is remarkable, and 
under the circumstances most important, that 
there is no indication in the order signed by the 
Chief Secretary of any such care and attention 
having been bestowed on the matter by any 
particular responsible member of the Provincial 
Government who was prepared to shoulder the 
responsibility and state that he had after a care- 
ful consideration of the matter, satisfied bim?elt 
on the matter. This is far from being merely a 
formal criticism of the terms in which the order 
was passed, and is something which is vital and 
of the greatest importance with regard to the 
question, whether we bad before us an order 
whioh could be regarded as an order passed 
under S. 3. We have an affidavit before us filed 
by the Advocate-General of the Province in 
which it is stated, "that the North-West Frontier 
Province Government was satisfied on the mat 
ter and had carefully considered all the mate 
rials placed before it." We have not the slightest 
doubt that this is a statement made to the best 
of his knowledge and belief by the learned 
Advocate-General, but we do not think that 
such a statement, made long after the order 
was passed, can take the place of an order, or a 
statement on the record from a responsible 
Minister or officer entitled to represent the Pro. 
vincial Government showing that he had given 
the matter hia personal attention, and had in 
fact satisfied himself after a proper consideration 
of all aspects of the matter, that the order con- 
templated was justified and necessary. It would 
obviously^ be most dangerous to assume that 
such a thing was done when there was no pro- 
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per document subacribed to by the person who 
had eatiahed himself on the record made at the 
time when or before the order was passed. In 
considering the absence of a categorical, accu- 
rate and sufficient statement on the point, in 
the order itself or in some other document made 
prior to the order, the emphasis, as was pointed 
out by the learned Chief Justice of Bombay in 
re Shotlen Dey, A. I. B. (36) 1949 Bom. 75 : (60 
Or. L. J. 173), is not so much on the formal 
defect of the order; the emphasis is on the state 
of the mind of the detaining authority. If the 
state of the mind of the detaining authority dis- 
closes that the authority had been casual in its 
approach to the matter and had not shown that 
diligence and care which the law insists upon in 
such cases, the order must be regarded as not 
lone made under the provisions of the Act. We 
are not at all concerned with the question whe- 
ther if proper consideration had been given, 
such an order might or might not have been 
properly and validly made, 

[13] We are, therefore, of the view that the 
applicant's detention has not been shown to have 
been legal and proper. We accordingly order 
that he should be released. 

[14] As in this matter a substantial question 
of law was raised, as to whether the Act, under 
which the order against the applicant purports 
to have been made, was valid, and regarding the 
validity of Ss. 12 and 23 of the Act, a certificate 
will issue under S. 205, Constitution Act, 

[15] The applicant prays for his costs. There 
is nothing in the rules of this Court entitling 
him to costs. We are informed that in the 
N.-W. F. Province the applicant could claim 
his costa on succeeding on an application under 
S. 491, Criminal P. C. Although we cannot grant 
the applicant his costs, we give him the liberty 
to apply, if he so chooses, to the Court of the 
Judicial Commissioner, N.-W. F, P.i for his 
costs. 

B.G.D, Application allowed. 


A. I. R. (36) 1949 Sind SO [0. N. 17.] 

TVAEJI 0. J. AND O’SULDIVAN J. 

Pestonji Bhicaji^ a Firrn, Karachi — Appel- 
lant V. Asibai and another — Respondents, 

Misc« Appeal No. 11 of 1947, Decided on 22nd May 
1948 . 


Asibai ( O'Sullivan J.) A. I. r. 

Workmen’s Compensation Act (1923), S. 5 (al (b) 
and (c) — Workman, such as a tindal, employed for 
a few days with one employer and after completion 
of the piece of work engaged by another employer 
— Retainer given by r mployer and workman 
periodically employed by him over whole period 
of preceding year— S 5 (a) and (c) not ’applicable- 
but S. 5 (b) would apply — Method of calculation 
would be second method provided under S, 5 (b)« 

Section 5 (a) only covers a case where there has been 
continuous employment under the same master during 
the period of 12 months preceding the accident. Where 
the workman, such as a tindal, was employed for fa 
few days with one employer and when after the parti* 
cular piece of work on which he was engaged was 
completed, he was engaged by another employer, his 
service would be of a casual nature not covered by 
S. 5 (a) although the workman might have been in 
receipt of a retainer by a particular set of employeiB- 
and have been periodically employed by them over the 
whole of the preceding year. Section 6 (o) also requires 
continuous employment under the same master and 
would not apply to such a case. Section 6 (b) covers 
cases where the workman was soDtinnously employed- 
under one master but whose service with that master 
was less tbau one month and also cases of casual em- 
ployees who were liable to be employed from day to- 
day by diderent employers and would apply to tbo 
above case. The method of calculation provided in the 
first part of S. 6 (b) would not apply because the work- 
man upon whose wages the computation is to be based 
under it is a regular employee and a tindal would noi- 
come urder the category of a regular employee. The 
second method would apply for the language used- 
would include wages from any source and by any em- 
ployer. Cose law referred. 

[Paras 16, 16, 20, 22, 24, 25} 

Annotation : (*46-Man.) Workmen’s Compensation 

Act. 8. 6 N. 1. 

Choithram D. Motwani — for Appellant, 

L. S. Lulla — for Respondents, 

O’Sullivan J. — This is an appeal under 
S. 30, Workmen’s Compensation Act, against air 
order of Commifsioner under the Workmen’s 
Compensation Act, Karachi, awarding a sum of 
Be. 3000 as compensation to the mother and 
daughter of a deceased workman Jumo eon of 

Ambo. 

[2] The appellants are a firm of Stevedores 
carrying on business at Karachi and Jumo was 
in their employment as a tindal, when on 12th 
February, 1945, he was injured while engaged 
in loading a ship. He was removed to the Civil 
Hospital and under X-Ray examination waa 
found to have sustained, among other injuries, 
a fracture of the spinal column. He was paraly- 
sed and bad he survived, would in the opinion* 
of the Medical Officer. Dr. Sobhraj, have been 
a cripple for life. He voluntarily left the hospi- 
tal on 20th February 1946. and he died in his 
own home on 4th March 1945. 

[3] Asibai, the mother of Jumo, and 

his daughter made an application under the Act 
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claiming Rs, 8600 as compensation. This was 
contested by the appellants on the ground that 
Jumo’s death was not caused by the accident, 
but was mainly attributable to his having left 
the hospital unauthorisedly and having failed to 

take proper medical treatment. The amount 
claimed was disputed. 
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Thus it is clear that the deceased Jumo used to work 
as ordinary labourer as well aud was a casual labourer.'* 

[8] There wassome attempt by IMr. Choithram 
to question these findings of fact, but we are not 
prepared to take a different view of the evidence 
from that arrived at by the Commissioner, 


[4] The Commissioner found that the death 
of Jumo was the direct result of the injury sus- 
tained by him while working for the apjellants 
on I2th February 1945. and that the monthly 
wages of the deceased were ns. 95/5 , On this 
basis, he awarded Rs. 3000/- as compensation. 

[5] The only point raised in this appeal is as 
to whether the monthly wages of Jumo have 
been correctly computed, ^ 

[6] The Commissioner found that Jumo’s 

monthly wages fell to be computed under cl. (b) 

of. 8 6 of the Act, since his service was of a 
casual nature. 


[9] With regard to the number of working 
days upon which these dock labourers are on an 
average employed in a month, the C-iramissioner 
came to the conclusion that the evidence adduc- 
ed on behalf of the respondents that it w*a 9 27 to 
28 days was probably correct, but he decided that 
he should adhere to settled practice and fix the 
number of days as 23. He said: 

“I would liko to adopt a more modest course and 
depend upon the practice of this Court. In such cases, 
the avera-'e of 2'6 days has been ail )wed with full over 
time. In that case the average ordinarily wages would 
bo Rs. 61/13, With the tindalage, the retainer and 
allowance, tho wages would be Rs. 95*5, and the com- 
pensation would be Rs. 3000. 


[7] Tho evic^once established that although 
Jumo was a tindal in receipt of a monthly retainer 
of Rs. 8 and an allowance of Rs. 7/8 from the 
appellants, he was only employed by them as 
auch for an average of eight days each month, 
bis wages being that of a day labourer to wit 
Bs 2/3 per day with an additional rupee as 
tindal a fee. It was found by the Commissioner 
that tindals such as Jumo were permitted to 
work for other stev.-dorfs when their services 
were not required by their regular employers. 
Referring to certain of the evidence in this con-' 
nection, the Commissioner said; 


The original stand of the learned advocate of 
opponent was that tindal is paid servant of tho Dulm= 
and he c.nnot work as labourer wilh the same Dubas 
or the other Duhashts as an ordinary labourer 

fai-ifi.'a taken by the learned advocate 

fal»id,:d by the supervisor of the opponenis. Mr. Jainst 

who has been m charge of tho o.ire and has been alter 

mg C rurt. Ho tays that tindals work with the labour 

t h r U V They are not concern 

what they do, when they do not employ them He a 

■admits that they can work as ordinary labourer w 

other Dubashes or even under the same Dubashos urn 

other tindals. Ho has even given instances whe-n t 

deceased though a tindal h.s worked as ordina 

labourer under Habibullab and Ponjaji. the fwo tind, 

and a exam.md in this mati 

J^^'shed, a Dubaeh 

oV 'b • ^ and by tho evider 

^ Karo Makaji, a tindal. of the opponent since 25 vea 


No doubt Tindals do get retainers but thnf Sr,r.a 
prevent them from seekiog employr^re'nt elsewhere 

for. their absence is that they lose’tl 

Icur'e -labour. wil! 


[ 10 ] Mr. Choithram concedes that cl. (b) of 

S. 6 applies, but contends that the terms of 
cl. (b) do not permit of the wages of a workman 
beieg taken into consideration from a source 
other than from the employer in w'hose service 
he was at the time of the accident. And, there- 
fore, according to Mr. Choithram, the wages of 
Jumo are to be computed on the basis of his 

eight day a employment per mensem as a tindal 
with the appellants. 

[11] Jumo had admittedly been in the service 
of tho appellants as a tindal for nine months prior 
to the accident, and it w'as Mr. Choithram's con- 
tention that had ho been in such employ for 12 
months, he would have come within cl. (a) of 
S. 5. Developing his argument. Mr. Choithram 
pointed out that there were certain tindals who 
had been in appellants* empoly for over twelve 
month?, and he said that the average monthly 
wages those tindals received from the appellants 
during the months preceding the accident based 
on eight days work during the month was to be 
taken as the basis for the computation of Jumo a 
monthly wages. He further said that assuming 
there had been no such tindals employed by the 
appellants during the relevant twelve months, the 
wages of Jumo would have to be assessed under the 
second part of cl. (b), on what was earned '*by a 
workman employed on similar work in the same 
locality,’ and these words according to Mr. 
Choithram, carry the implication that the em- 
ployment envisaged is under one employer. 

[12] Mr. Choithram relied on Cue v. Port of 
London Authority, (1914) 83 D. j. k. b. U 45 : 
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(1914-3 K, B. 892), aa explaining certain similar 
provisions in Bch. 1 , cl. 2 (a) Workmen’s Com- 
pensation Act, 1906. 

[13] Before referring to the English decisions 
cited from the Bar, it is necessary to scrutinise 
the Indian enactment with which we are here 
concerned, the Workmen’s compensation Act of 

1923. 

[U] It is the scheme of the Act, vide S. 4 and 
Sch, IV, that the amount of compensation is to 
bo based in the case of an adult, upon his month- 
ly wages, and S. B provides for the method of 
calculating such monthly wages. 

[15] Clause (a) of S. 5 obviously only covers 

a case where there has been continuous employ- 
ment under the same master during the period 
of twelve months preceding the accident. That is 
to say, there must have been. a continuous em. 
ployment during which the relation of master 
and servant substantially existed between the 
employer and the servant. Schedule 1 cl. 1 (a) (i), 
English Act contains the words “in the employ- 
ment of the same employer during the three years 
next preceding the injury ” the word "con- 

tinuously” being omitted. Nevertheless such 
employment in the English Act has been infer- 
preted in numerous English decisions as meaning 
continuous Actual employment under the same 
employer. We refer in this connection to Gill v. 
Fortescuea d Sons Ltd , (1913) 6 B. \v. c. o. 677 
and Tindal^'^. London and North Eastern RaiU 

way Co., 18 B. \v. o. c. 48. 

[16] Whereas in this case the w’orkman was 
employed for a few days with one employer and 
when the particular piece of work on which he 
was engaged-the loading of a ship. was complet- 
ed, he was engaged by another employer, his 
service would be of a casual nature not covered 
by cl. (a) of S. 6, although he might have been 
in receipt of a retainer by a particular set of em- 
ployers and have been periodically employed by 
them over the whole of the preceding year, 

[17] Mr, Choithram laid stress on the explana- 
tion to the section which reads: 

% 

“A period of service shall, for the purposes of this 
section be deemed to be continuous which has not been 
interrupted by a period of absence from work exceeding 
fourteen days.** 

[18] This does not and cannot operate to 
convert what is in its nature casual service into 
continuous employement under the same master. 
It operates merely to bring within a period of 
continuous service with the same employer any 
absence from work not exceeding fourteen days. 


and does not lay down as 'con^nuoua* a servioo 
in which the workman has worked during inter- 
vals under another employer. We refer in thia 
connection to Bengal Burma Steam Naviga* 
tion Co. V. Ramanna, A. I. R. (19) 1932 Bang. 
141 : (140 I. c. 46). 

[19] We are unable to accept Mr. Ohoithram’s 
contention, therefore, that had Jumo been in the 
employment of the appellants as a tindal for 
twelve months and not nine as in the case, his 
wages would have bad 'to be computed under 
cl. (a). Incidentally Mr. Oboithram was at a loss 
to explain why, if his contention in this respect 
were correct, Jumo’s case should not come under 
cl. (o) rather than cl. (b).*If his nine months 
period of service were to be regarded as con- 
tinuous in the sense set out above, be would 
clearly fall under cl. (c) as being a workman 
whose continuous service under this same em- 
ployer exceeded one month. 

[20] Turning now to cl. (o), it seems clearj 
that the words "fast continuous period of servicej 
immediately preceding the accident” also mean! 
continuous act of employment under the sat^^ei 
master. 

[21] It is to be emphasised that computa- 
tion of monthly wages under cl. (c) is on tho 
basis of thirty times the total wages earned dur- 
ing the last continuous period of service divided 
by the number of days comprising such period, 

[22] Clause (b) requires to be read in the 
light of what has been said above regarding 
els. (a) and (c). It covers cases 

“where the whole of the continuous period of service 
immediately preceding the accident during which the 
workman was in the service of the employer who ie 
liable to pay compensation was lees than one month • 
These words obviously cover oases where the 
workman was continuously employed under one 
master, but whose service with that master was 
less than one month, and also cases of casual 
employees men who were liable to be employed 
from day to day by different employers. 

[23] In order, however, to arrive at a proper, 
fair and consistent computation of monthly 
wages alternative methods of computation we 
provided for in cl. (b). The first is covered by 

the words : 

“The monthly wages of the workman shall be deem- 
ed to be the average monthly amount which 
twelve months immediately preceding the accident me 
being earned by a workman employed on the sam 
work by the same employer.” 

[24] These words are not as explicit as they 
might be. The words "continnous” and service 
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which find place in els. (a) and (c) have both been 
omitted but nevertheless it appears to ua that 
the workman upon whose wages the computa- 
tion is to be based as contemplated by the first 
part of cl. (b) is not a casual labourer but one 
between whom and his employer there existed 
for a continuous period of twelve months the 
relationship of master and servant; one who 
might for the purpose of brevity be referred to 
as a regular employee; one who worked under 
the same master and whose OTvn monthly wages 
would be computable under cl. (a). Since tba 
tindals and/or workmen in the appellants em- 
ployment would not, for the reasons already 
given, come under the category of such regular 
employees, this first method of computation 
would not apply, and W'e must, therefore, in com- 
puting Jumo’s monthly wages, pass on by virtue 
of the words “or if there is no such workman so 
employed’* to the second method provijed in 
cl. (b) w’hicb with the context will read : 

‘‘The monthly wages of the workman shall be deemed 
to be the avarage monthly amount which during the 
twelve monlha immediately preceding the accident was 
baxDg earned by a workman employed on similar work 
in the same locality.'* 

[25] These words manifestly include wages 
jfrom any source and any employer. If it wore 
not so, the greatest absurdity and unfairness 
might result in the case of a casual labourer w'ho 
for instance might have worked far tw'enty-tvvo 
days with one employer and then been killed on 
the twenty-third day in the service of another 
employer. If his average monthly wAgaa were to 
ba taken as only w^hat ho earned from the em- 
ployer in whose service ho was at the time of 
the accident, his average monthly w^ages would 
be the one day’s wages, although he was employed 
for twenty- three days in a month. 

[2C] Read in the manner set out above, how- 
ever, the several clauses of S. 6 assume reasona- 
ble and consistent aspect, and permit of a 
workman being remunerated on the basis of 
what he was on an average able to earn irrespec- 
tive of whether he w^as employed on a casual or 
regular basis. 


C27] The only Indian decision which appeal 

bearing on the present case 
Ahmoharned v. ShanJear, A.I.R. ( 33 ) 1946 Bon 

169 . (224 I, o. 294) and it affords some suppoi 
to the view we take of S. 6. 


[ 28 ] The English cases cited from the Bar 
relate to els. i and 2 of Sob. 1 . Workmen’s Com- 
pensation Act of 1906, between which and the 
Indian Enactment there are material differences. 


[29] In Perry v. Wright, (1908) 1 K. B. 441 : 
(77 li. j. K. B, 236) Cozens-IIardy, M. R., refer- 
ring to the general scheme of the English Act, 
described els 1 and 2 of Sch 1 as “two very diffi- 
cult and obscure sections.” He pointed out that 
the language of els. l (a) and (b) was a repetition 
of s. 1 of Sch. 1 to the earlier Act of 1837 under 
which the amount of compensation was described 
in language the effect of which was in many 
cases to make the worl^mens* compensation 
almost illusory. Clause 2 was, therefore, intro- 
duced to remedy this state of affairs, and it 
“purports to lay dowm certain rules for the 
guidance of those whose duty it is to assess com- 
pensation.” But though the legislature obviously 
intended to correct hardship “the manner in 
w'hich the result has been received is somewhat 
strange,” The learned Master of the Rolls then 
w’ent on to say : 

“Now it ia obvious that S. 1, construed by Itself, 
deals with the ordinary caso of a workman employed 
by only one employer, and for a tun[i:-ient period tc 
enable bis ‘carninga’ or hia ‘average earninga* to be 
computed with mathematical accuracy. IL does not 
contemplate concurrent contracts of service, or cmyloy- 
incnt uhich in its-nature is casual. For some reason, 
v/hich ig not obvious, three years 13 the standard period 
in case of death, v/hcreas twelve months is the standard 
period in case of ptitial incapacity, but in either caso 
precision is made for taking an average for any less 
period. Tbe actual history of the workman furnishes 
adequate material in ordinary circumstances. Section 2 
contemplates circumstances which, though not un- 
common, may ha deemed out of the ordinary course. 
It lays down certain rules which must be observed 
wherever ‘earnings’ or ‘average weekly earnings’ occur 
in the schedule. The dominant principle is to be found 
in the tirat sentence of cl. (a), 'average weekly earnings* 
shall be.computed in such manner as is best calculated 
to give the rata per week at which the workman wag 
being remunerated. “This can snarcely ba confined Ic 
one date, namely, the date of the accident; for, under 
b. 1 (a) and (b), it is clear that other dates cannot be 
disregarded. Then follows a proviso which contemplates 
that there may be cases in which computation is im- 
practicable. No mandatory words are there used; the 
phrase is simply ‘regard may be had.’ The sentence is 
not grammatical, but I think the meaning is this ; 
Where you cannot cornyute you vizist estimatj as 
as you ca7i, the rate per week at xvhich the loorkman 
was being r.^munerated, and to assist you in making 
an estimate you may have regard to analogous cases:* 

[30] The words last set out above in regard 
to making an estimate based on analogous cases 
are emphasised. It has already been pointed 
out that the cases of casual and regular em- 
ployees are not analogous. 

[ 31 ] In Cue V. Port of London Authority^ 

(1914-3 K. B. 892 : 83 L. J. K. B. 1445) it had 

been contended in the Court of Appeal that on 
tbe language of cl. 2 (a), it is the actual average 
earnings of the workman, no matter under how 
many different employers, that have to be 


54 Sind 


Pestonji Bhicaji V. 

\ 

ascertained, and that it ig possible to do that 
without reference to the proviso to the clause. 
This argument was not accepted by any of the 
three learned Judges who heard the appeal. For 
instance, Pickford, L. J. said : 

“But the re>pon{^ent seeks to uphold the amount of 
the award of compensation on another ground, namely, 
this, that the man being employed casually, and it being 
possible to ascertain for the twelve months preceding 
the accident wbat his actual average weekly earnings 
were, ih it amount is to be taken as the amount of his 
nvorrtge weekly earnings, that is to say that inasmuch as 
taking the whole time that he has worked during the 
previous twelve months he has averaged something like 
4os. a week, that and that alone is the thing which is to 
be looked at in arriving at bis average weekly earnings. 
That seems to me to proceed upon an erroneous con- 
struction of the opening words of Sch. 1 cl 2 (a). It 
proceeds upon the construction that in the case of 
casual employment, the average amount which the man 
has earned under any number of employees is to bs 
regarded as his average weekly earnings for the purpose 
of that clause. I think that is an erroneous construe- 
tim. I think ‘average weekly earnings* in cl. 2 of the 
Schedule must be read as having the same meaning as 
‘average weekly earnings* in cl. 1 of the schedule, and 
that it means average weekly earnings under the same 
employer. It was conceded by couneel for the respon- 
dent that, apart from authority, any body who bad 
regard to grammar and common sense would read it 
in that way; but he said there were authorities which 
obliged us to read it in a difierent way.'* 

[32] There is no doubt that in a general way 
the decision in Cue's case : (1914 3 K. B. 892 ; 
83 L. J. K. B. 1445) lends some support to Mr. 
Choilhram*a argument, but as has been stated 
above, the decision turned to a considerable 
extent on the interpretation of the opening words 
of Sch. 1 cl. 2 (a), English Act, which are by 
no means identical with anything to be found in 
S. 5 of the Indian Act. Moreover, in Cues case, 
(1914-3 K. B. 892 : 83 B. J. K. B. 1445), the first 
part of the proviso — that referring to the earn- 
ings of a person employed 'in the same grade, 
at the same work, by the same employer — was 
under consideration. There is nothing in Cue s 
case, (1914-3 K, B. 892 : 83 L. J. K. B. 1445) tO 
suggest that the second part of the proviso that 
relating to a person employed in the same class 
of employment in the same district — must be 
read as referring to employment under one em- 
ployer. 

[33] It is, in any event, difficult to reconcile 
some of the observations in Cues case, (1914 3 
K. B. 892. 83 L. J. K, B. 1445) with a reasonable 
interpretation of sch. 1, English Act, or with 
the views expressed in other oases. 

[34] In Twidale v. London and North 
Eastern Ratltoay Co,, 18 B. w. c. o. 218, cited 

* above, Cues case, (1914-3 K. B. 892i 83 L. J. K. B. 
1445) was considered by the Court of Appeal and 
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doubted. I would refer to the following observa- 
tion of Atkin L. J. ; 

‘I agree. The matter has arisen upon the paragrapba 
of Sch. 1 to the Act of 1906, that have given difificulty 
before, and I have no doubt will cause difficulty again 
as to the computation of weekly earnings, and this 
particular difficulty arises in the case of a man who is 
employed by the London and North Eastern Railway 
Co. as the dock authority. He was in fact, a casual 
dock labourer, he sometimes worked for the respon- 
dents, and he somectmes worked for two or three 
other persons or firms who had business to give to men 
who worked in the capacity of the applicant. He bad 
also been from time to time employed b^ the respon- 
dents over the whole of the preceding )ear. He had not 
worked every week for them, but in most of the weeks 
he bad on one day or another, sometimes one, some- 
times two, sometimes three, sometimes four or five or 
sometimes apparently six days of the week worked for 
them, but on each occasion the work was the ordinary 
employment of a casual labourer, that is to say, it was 
apparently a daily jjb, and the only employment was 
for that particular job. There was to my mind no 
continuous employment of the man at all, and be 
did not work under any contract of service other 
than a contract of service to perform the particular 
work for the particular day for which he was engaged. 
He is injured and then the question arises as to 
bow his average weekly earnings are to be oaJouiated 
and upon that we were told that there was the deci- 
sion of Cue V. Port of London Authority, (1914) 8 
K. B. 892: (83 L. J. K. B. 1445) ; 7 B. W. C. C 447, 
which prevented the learned County Court Judge from 
taking into account any other earnings at all other 
than the earnings which in fact he bad earned irom 
the particular employer who was the respondent to the 
application. 1 agree that there are statemeuts in that 
case by some of the Judges which seem to point in 
that direction. On the other hand, there are a series of 
cases which appear to me to be quite inconsistent with 
that view.*’ 

[35] For reasona already aufficiently stated, 
there is nothing in Cues' case, (1914-3 K. B. 892 • 

83 L. J. K. B. 1445) which leads us to a different 
view of 8. 6, Indian Work men’s Compensation Act 
of 1923 from that indicated above. VVe consider 
that the Commissioner was correct in his findings 
of fact, and that he has correctly applied the law 
to those findings. The appeal is dismissed with 

costs. 

[36] Tyabji C. J— I agree. The only ques- 

tion before us is whether the method adopted by 
the Commissioner in calculating the monthly 
wages of the workman, Jiimo, was in accordance 
with S. 6, Workmen’s Compensation Act, VllI 
[8] of 1923. When Jumo met with the accident, 
as a result of which he died, he was actually 
working as a tindal employed by the appellants. 
He had been the appellants* tindal for nine 
months before the accident. This, as the evidence 
shews, only meant that during that period he was 
bound to serve the appellants as a tindal, * 
supplier of labour, whenever called upon to do 
so, and not that he was continuously emploj^o. 
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by the appellants during that period. He had in 
fact been required by the appellants to work aa 
a tindal, on the average, for about eight days in 
every month. The appellants had to pay Jumo 
a fixed monthly retainer and allowance, and, in 
addition, bis wages as an ordinary workman 
with a certain addition, called tindalage, for every 
day on which he actually worked as a tindal. 
The learned Commissioner found that a tindal 
like Jumo on the average worked 23 days in 
every month, under dififerent employers, some 
times as a tindal sometimes as an ordinary 
workman, and thus earned Rs. 95-6-0 per month, 

and he computed the compensation due on this 
basis. 

[37] Mr. Choithram for the appellants argued 
that the learned Commissioner erred in adopting 
this method. He argued that for the purposes of the 
Act the monthly wages of Jumo had to be com- 
puted as being restricted to the average monthly 
amount which Jumo earned from the appellants, 
which, Mr. Choithram argued, would be the re- 
tainer and allowance plus the wages which Jumo 
got for the eight dajs, including tindlage. Mr. 
Choithram contended that the general scheme 
under which compensation was payable by an 
employer under the Act and the words of 8. 6 
require us to accept his contention. 

[38] In my view, Mr. Choithram has not been 
able to point to an> thing which can in any 
manner be regarded as supporting his argument. 
Ihe method to be adopted in calculating the 
monthly wages of the workman in question is 
stated in S. 6. Clauses (c) and (a) of this section 
apply to cases where the workman was in the 
service of the employer during a continuous 
period of a month or more before the accident. 
These clauses admittedly and obviously did not, 
therefore, apply in the present case. As Jumo 
was only retained as a tindal. be could not be 
Baid to be continuously in the service of the 
appellants for the entire period during which be 
was retained as a tindal. On the facts of this 
case, it could not be asserted that Jumo was con- 
tinuonsly employed by thw ap^iellants as a tindal, 
except during the periods during which he was 
emplojed by the appellants on consecutive days. 
The periods of such continuous employ ment were 
very short of a few days. We are. therefore, 
concerned here only with cl. (b), which applies 

where the whole of the continuous period of eervice 
in.n.edmt.lj precedii g the accident duririK which the 
workman was in service of the employer, who is liable 
lo pay the eompenfcatiun, was lees th^n one month.'’ 

There are two alternative methods of calcula- 
tion prescribed in cl. (b), the first of which 
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applies where there is another workman to be 
found who was employed *'on the same work by 
the same employer*' during the twelve months 
immediately preceding the accident. -Presumably 
this would apply where there was another work- 
man to be found similarly employed, that is to 
do the same kind of work, who had been in 
continuous service of the employer during the 
previous twelve months. There was no such 
other workman in the present case. Tindals could 
not be said to bo continuously in the service of 
the employers w-ho retained them, except during 
the periods when they were emEiloyed as tind^ila 
on consecutive days. The first of the two methods 
is. therefore, not applicable here. The second 
method, therefore, applies as “there was no 
workman so employed to be found". 

[39] The actual words of cl. (b) which apply 
when the second method of calculating the 
monthly wages has to be applied are ; 

“The monthly wages of the workman shall be 
deemed to be the average monthly amount which, 
during the twelve mouthe immediately preceding the 
accident, was earned by a workman employed on 
eimilar work in the same locality.” 

[-10] The question before Commissioner, there- 
fore, was simply this : 

What wag the average monthly amount which a 
tindal like Jumo working in the same locality earned 
during the twelve months before the accicleni?” 

[41] I am quite unable to see how it is possible to 
argue that in the present case this question could 
be correctly answered by finding the amount 
which Jumo used to earn on tho average every 
month from the appellants alone. Mr. Choith- 
ram's contention appears to me to be plainly in 
contradiction of the j)lain terras of that part of 
cl (b) which applies here. The Commissioner hid 
to find “the average monthly amount" earned 
by a workman “employed on similar work in the 
same locality as Jumo. The average to be found 
had to be the prevailing average during the 
twelve months immediately preceding. It would 
bo clearly impossible, as a matter of uritbmetio, 
to find what “the average monthly amount" 
earned by such a workman was unless one took 
into account all that the workman earned from 
all employers on the average during a month 
m the yi ar under consideration. This is necessary 
implied ^by the term "the average monthly 
amount. I can see nothing, as I said before, in 
thej schema of the Act or in the w'ords used, 
which support Mr, Choithram, and the plain 
grammatical meaning of the enacted words 

appear to me to oontradicfc Mr. Choithram’s 
contention. 


o6 Sind 


Pestonji Bhicaji V. Asibai (Tyahji G. J.) A. I, R. 


[42l Daring the course of bia argument, Mr. 
Ghoithram referred us to a number of English 
decisions where the corresponding English Acts 
had been construed. But having regard to the 
differences between the English enactments, 
which were construed in those decisions and the 
Act before us, I cannot see how any of these de- 
cisions in any manner help Mr. Ghoithram. 


[43] For these reasons I agree that there is 
no reason for holding that the learned Oommis- 
sioner erred in the method adopted by him. 


D.F, 


Appeal dismissed. 
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(2) and 96 — Sait for recovery of posaession 
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Leave to amend plaint and addition of vendor 
and his lessees as parties — Held amendment! did 
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against parties sought to be added were differ- 
ent from that against existing defendant 

Prayer held could not be granted under O. 2, 
R. 3 but should be granted under 0. 1, R. 10 
(2) read with O. 1, R. 3 as question of title 
was common against all intended defendants 
and it also rested on same evidence IG 
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So7ti Ganesh Karason — Appellant v. The 
Public Prosecutor and another — Complainants 
— Eespondents, 

Criminal Revn. Appln. No. 206 of St. 200o, Decided 
on 31at January 1949, from order of District and 
iSegaions Judge, D/- 8tb August 1948, 


Criminal P. C. (1898). S. 514 -Forfeiture of bone 
— Liability of surety — Bond stipulating to product 
accused whenever required and as often as requirec 
—Accused present on first hearing but absent or 
subsequent hearings — No order by Magistrate or 
surety on day of first hearing to remain surety foi 
accused’s future appearances — Bond held fullillec 
and there could be no forfeiture. 

A bond given required the surety to produce the 
accused whenever required and as often as required 

3t bearing before the 

Magistrate but remained absent on subsequent hearings 

Jfoid that the surety’s liabUity under the band ended 
when he produced the accused before the Magistrate 
lor the arst bearing and there could be no question of 
foreituie of the surety’s bond because the accused failed 
to appear subsequently on days of hearing in the 
absence o' nny order on the day of first bearing on the 
surety by the Magistrate to remain surety for accuseds’ 
fu ure appearances. ^ [Paras 5 6] 

of providing penalty in bond and duty 

® ^ regarding disposition of accused persons 
appearing before him pointed out.) 

Annotation : ('46 Com.) Cr. P. C., S. 514 N. 10. 

'n — for Appellant. 

— for Respondent 


Order. — This is an application by a surety 
of an accused person against an order of payment 
o penalty of the bond to produce the accused 
person on the latter’s failure to appear in the 
Magistrates Court at Rapar. The accused 
person, it is alleged, was arrested by a line 

Inspector while carrying silver across 
the border. The present petitioner then stood 
surety to produce the accused person whenever 
called upon to do so and as often as required. 

Kutch/1 


[ 2 ] The accused appeared for the first time 
before the Magistrate on the latter order. After 
that he failed to appear and remained absent, day 
after day of hearing. Thereupon the learned 
Magistrate ordered forfeiture of the surety's bond 
and payment of penalty thereof. 

[3] First application against this was made 
before the Court of Session which rejected it. 

U] The bond was given by the surety to the 
Customs Inspector. It was for producing the ac- 
cused whenever required and as often as required 
in general terras. This must be taken to include 
production before the Magistrate. Accordingly 
the surety did produce the accused there and 
fulfilled his bond. The Magistrate made no order 
regarding the disposition of the accused person. 
When the latter failed to appear again the 
learned Magistrate fell upon the surety. 

[5] Now as far as the surety’s liability under 
that bond is concerned it ended when he pro-' 
duced the accused before the Magistrate. There! 
was no just order on him by the Magistrate to' 
remain surety for accused’s future appearance andi 
there was no order on the accused person to 
furnish security for his further appearance ini 
the Magistrate’s Court. This was the learned 
Magistrate’s mistake. He should have asked the 
accused person to furnish bail for appearance 
and then should have ordered on each subsequent 
date whether the accused would remain on the 
same bail as before, 

[6] The presentsurety having fulfilled bis bond, 

nothing remains to be forfeited by him. The' 
order of payment of penalty by him is wrong.l 
I allow this application and set aside the order 
of payment of penalty and discharge the peti- 
tioner, If any amount has been realised from 
him it shall be refunded to him. 

[7] The learned Sessions Judge misinformed 
himself regarding the facts of this case. 
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Heirs of Sundarji Kanji v. Jeram Chela /, CJ 


[8] I hope that the learned Magistrate will 
learn from this incident and be careful in future 
regarding disposition of persons appearing before 
hi (11. 

[9] I also note that the bond given to the 
customs Inspector did not say in so many words 
that on failure to produce the accused person as 
aforesaid the surety would pay a certain amount 
to the Covernment or the King. The bond as it 
stood provided no penalty for such failure. I 
hope otliceis concerned will in future be careful 
about the language of bonds taken by them. 

V.P.B. Application allowed, 

A. I. R (36) 1949 Kutch 2 [C, N. 2,] 

Trivedi J. 0. 

Heirs of Thacker Snndraji Kanji and 
oihcis — Petitioners v, Shah Jeram Chela — 
Opposite Party, 

Civil Revn. Appln. No. 3 of Sc. 2004, Decided on 
‘24th February 1949. against order of Dist. Judge, D/- 
Cbaitra Sud 14th Thursday of St. 2004. 

(a) Civil P. C. (1908), O. 21, R. 11 — Application 
for re-cxecution Balance due not shown — Ap- 
plication should be dismissed. 

A decree-holder, seeking re-execution, has to show 
the balance due on the decree by exhibiting the result 
of the previous execution case. Where the decree- 
holder is unable to get a copy of the result of that exe- 
cution as its record and register are not available, it is 
the decree-holder who t:ikc9 all legal consoquenccs and 
the annlication for G'^ecution inu-.t be diemiseeil. 

[Para 3] 

Annotation : ('44-Com.) Civil P. C., 0, 21, R. 11, 

N. 9, 10. 

(b) Hindu law — Debts SonsMiability — Decree 
against father — Death of judgmenl-debtor -Sons 
inheriting nothing from father Sons are not liable 
_ Civil P. C. (1908), Ss. 50, 52 and 53. 

Where the heirs of a deceased Hindu judgment-deb- 
tor inherit nothing from the deceased, they are not 
liable for their father’s personal debts. [Para 4] 

Annotation \ (’44-Coin.) Civil P. C,, S 52, N. 13. 

(c) Provincial Insolvency Act (1920), Ss. 28 and 

44 Insolvency ot Hindu father — Property com- 

pletely liquidated — Sons are not liable for remain- 
ing debts. , 

Insolvency cannot be inherited. That is a personal 

quality. A Hindu insolvent’s normal obligations end 
when bis property is completely liquidated. Only as 
long as, he is not discharged, if be comes into posses- 
sion of any assets the same can bo seized to pay off the 
creditors. That does not apply to the insolvent’s 
children. Thus the insolvent’s sons are not liable for 
their insolvent father’s remaining debts, if any, where 
no property of that insolvent baa been left. [Para 5] 

Annotation^ (’46-Man,) Pro. Ins. Act, &>. 28, N. o, 

S. 44, N. 4. 

(d) Provincial Insolvency Act (1920), S, 28 — 
Proceedings against insolvent — Dues can be re- 
alized only in insolvency proceedings. 

No decree can bo executed against insolvent in the 
normal Courts. Dues can only be realised in the insol- 
vency proceeding and nowhere else, and that too only 
from the insolvent’s assets, and not from_anyon 0 else’s 

assets. [Para C] 

Annotation:{’46-MaD.) Prov. Insol. Act, S. 28, N. 14. 


Ramji R. Thacker — for Petitioners. 

Manihhai H, Dholkia — for Oppoeite Party. 

Order. — The judgment-debtora petitioners 
objeoted to execution of a certain money decree, 
decree against them, by the opposite. party. The 
opposite-party had obtained that decree against 
the petitioners’ father in St. 1969. It was a money 
decree for a personal debt. The opposite party 
decree-holder, at once put the decree into 
execution. That execution terminated in St. 1973, 
with what result, we do not know. While that 
execution was pending certain creditors of the 
petitioners’ father instituted proceedings against 
him in the civil Court in the nature of insol- 
vency, although in Kutch there was not and 
is not any insolvency Act. In that proceeding 
the judgment-debtor’s property was liquidat- 
ed and the realisation was distributed rateably 
amongst the creditors, one of whom was the 
present decree- holder and who received in his 
share Koris 1153. The proceedings terminated 
there. The judgment-debtor was divested com- 
pletely of his assets and in due course he died. 
His children when they grew up began earning 
their own livelihood. And at the present day 
the two petitioners have by dint of their own 
labour placed themselves in slightly enviable 
condition. That aroused the cupidity of the 
decree- holder and now after SO years he seeks to 
re-execute the decree feeling confident that the 
sons of the deceased insolvent would feel pious 
obligations to their departed father’s soul and 
would for that sake of that soul’s rehabilitation 
clear him from the bane of insolvency by satisfy- 
ing the decree holder’s inexorable demand. The 
sons, however, were not so obliging and objected 
to mixing up mundane matters with piefy. Their 
objection was rejected by the learned executing 
Court and the rejection was confirmed by the 
appellate Court, the District Judge, The peti- 
tioners filed the present application in the form 
of a second appeal; but as in such a case second 
appeal does not lie, I have treated this as an 
application for revision there being only points 
of law involved in it. 

[ 2 ] Various legal objections are raised in this 
application. I shall deal with them one by one. 

[3] (a) The decree-holder has to show the 

balance duo on the decree by exhibiting the 
result of the previous execution case. This is the 
correct legal position. The decree-holder’s answer 
is that he is unable to get a copy ot the result 
of that execution as its record and register are 
not now avaUable. If that is so the decree-holder 
has to thank his own lethargy for 80 years for 
that. He cannot pass on that blame to the judg- 
ment-debtor’s children. Actually it was not 
lethargy, but want of anything to realise ^ ® ' 

cretal dues from that caused the decree-ho 
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to lie under cover all this time. In any case it is 
the decree- holder who takes all legal consequences. 
For this reason alone the application for execu- 
tion must be dismissed. 

[ 4 ] (b) The second point is one of Hindu law, 
that of the pious obligation of heirs to pay 
off the debts of their progenitor. In British 
India this part of the law was enaoted by statute 
as long as 1882, when heirs were made liable 
only to the extent of their heritage, if any and 
not otherwise. It is true that there is no such 
statute in Kutch and here it is still in uncodified 
stage. That, in my opinion, makes little diffe- 
rence in the present instance. The statute of 
British India in 1832 was necessitated by differ- 
ing rulings of the High Courts. At the present day 
uncodified Hindu law is gleaned from rulings, 
of the High Courts and the Privy Council. These 
things as well as uncodified law change in 
course of time. It would be a misfortune if they 
did not. Its notion in Kutch must also change, if 
it has not already done so. It is to be noted that 
at the time of the statute of 1832 (British India) 
High Courts there were already bolding the en- 
lightened view that only heirs were liable for debts 
of their predecessors. We must follow the en- 
lightened view. Nob to do so would be against 
public policy. The present petitioners inherited 
nothing from the original judgment-debtor. They 
are, therefore, nob liable for their father’s per- 
sonal debts. This execution cannot stand against 
them and must be rejected. 

[5] (c) There is an added fact here. The peti- 
tioner's father was an adjudged insolvent. Al- 
though there is no insolvency statute in Kutch, 
as a matter of fact civil Courts do administer 
proceedings in the nature of insolvency in 
Kutch. That was done in the present case. The 
original judgment debtor’s assets were seized by 
the Court and lateably distributed amongst all 
creditors who cared to apply for the same. Now 
insolvency cannot bo inherited. That is a per- 
sonal quality. The insolvent’s normal obligations 
ended when his property was completely liqui- 
dated, Only as long as be was not discharged, if 
he came into possession of any assets the same 
could be seized to pay off the creditors. That 
does nob apply to the insolvent’s children. It 
would be monstrous, if it were so. Thus the pre- 
sent petitioners are not liable for their insolvent 
father s remaining debts, if any, no property of 
that insolvent having baen left. 

[6] The opposite party argues that the origi- 
nal judgment-debtor was not discharged in the 
insolvency proceeding, and so his liability re- 
mains. Now, if that man was not discharged 
before bis death, it was because there is no in- 
solvency statute in Kutch and for no other 
reason. However, if he or his soul continues to 


be insolvent to the present day, no decree can be 
executed against him in the normal Courts. Any 
dues still left can only be realised in the insol- 
vency proceeding and nowhere else, and that too 
only from the insolvent’s assets, and not from 
anyone else’s assets. For this reason alone, thej 
present application for execution is untenable 
and must be rejected. 

[ 7 ] I allow this application with costs. The 
order of the learned Subordinate Judge and that 
of the first appellate Court are set aside and the 
application for execution is rejected. The decree- 
holder will pay the petitioners’ cssts in both 
Courts below. Hearing fee for this application is 
assessed at Rs. 60. 

V.B.lh Application alloxoed. 


A. I. R. (36) 1949 Kutch 3 [C. N. 3.] 

TnivEDi J. C. 

Shah Motilal Maghji — Defendant — AppeL 
lant V. Khatri Lakshimidas Vishanji — 
Plaintiff — Respondent. 

Small Cause Appeal Ko. 7 of St. 2005, Decided on 
21st Warob 1049 from order of Sm. C. C. .Judge, Mandvi, 
D/- 19th November 1948. 

(a) Evidence Act (1872), S. 45 — Handwriting 
expert — Opinion of, is not conclusive proof. 

An op nion of a handwriting expert cannot in law bo 
accepted as conclusive proof. At best it can only be 
taken as an unconclu^ive aid in conjunction wirb other 
evidence. [I>ara 2] 

Annotation: {■4C-aran.) Evidence Act, S. 45, N. 6. 

(b) Evidence Act (1872), S. 69 — Attesting 
witness dead — Proof as to his signature by com- 
parison of handwriting is unwarranted. 

When an attesting witness is (^-ad, a Court is not 
justified in comparing the siguaftire of the witness on 
the document with bis agreed handwriting for the pur- 
pose of proving the signature of the witness on the 
document. Such a procedure of proving an attesting 
witness’s signature is unwarranted by law. [Para 7] 

Annotation : (’46-Mnn.) Eviden3o Act, S. G9, N. 3 

Ktishnalal N. Mankad — for Appellant. 

Manharrai M. Mehta — for Respondent. 

Judgment. — The plaintiff respondent sued 

in the email cause to recover money from the 
defendant on a hand note. The plaintiff purcha- 
sed that note from the original lender. The note 
purports that by it the defendant Motilal Meghji 
borrowed Koris 260 on Maha Vad 3rd, Bamvat 
year 1990 and that he promised to repay it with 
intereab on demand. It does not say from whom 
the loan was taken, but the evidence is that the 
money was lent by Ramji Harakbachand, who 
sold the note to the plaintiff. That Ramji 
Harakhchand is the defendant’s cousin sister’s 
son. The note purports to have been signed by 
the defendant Motilal Meghji, written by Ramji 
Harakhchand and attested by as many as four 
witnesses. The defendant denied having taken 
the loan and having signed the hand-note. The 
Small Cause Court, however, decided that the 
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hand-note was genuine and decreed the euit. 
Hence, this appeal by the defendant, 

[2] The only question is whether the hand-note 
was executed by the defendant. The defendant’s 
signature was compared with that on that hand- 
note. A so-called expert did that and opined that the 
signature on the hand-note was of the defendant’s.* 
The decision in this suit is based solely upon 
that opinion. This reliance on opinion as to 
handwriting is by law unwarranted. The defen- 
dant’s signature on the Vakalatnama was com- 
pared with that on the hand-note. That Vakalat- 
nama is not before me, thanks to the strange 
unreasonable practice of the Courts in this 
province of getting rid of all original exhibited 
documents even when they are required for the 
purpose of their handwriting. I gather from the 
so-called expert’s opinion that he found similarity 
in letters between the two specimens. Now this 
opinion is not euflBcient. A forged signature will 
always be, as far as possible, made to look like 
a genuine one. As expert’s business is to find out 
whether the alleged forged signature is a laboured 
one or a natural one and whether in unconscious 
parts there are similarities or dissimilarities of 
style and pressure and shape. In this case the expert 
seems to^have examined only the lalter part. He 
does not seem to have examined the former part. 
For this reason his opinion is lop sided. Even if he 
had done both his opinion cannot in law be 
'accepted as conclusive proof. At best it can only 
be taken as an unconclusive aid in conjunction 
with other evidence. 

[3] I have befqjG me the defendant’s signa- 
ture on the first notice to him. It is certainly 
similar to the signature on the hand-note. But that 
similarity is not sufiBcient. I do not know whe- 
ther the signature on the hand-note is laboured 
or not. I shall leave this part of the evidence 
here. 

[4] It was for the plaintiflF to prove the execu- 
tion of the hand-note by the defendant. The 
manner of doing this was quite obvious. The four 
attesting witnesses or such of them as were 
surviving were to be examined to prove the 
hand- note. In this the plaintiff failed. 

[ 5 ] One man Shah Kamji Virchand was exa- 
mined by the plaintiff. He said that the signa- 
ture on the hand-note was not his. After he said 
this the plaintiff’ turned round and said that he 
had examined the wrong Ramji Virchand. This 
sort of somersault could not help him. 

[6] One Popatlal Davchand is said to have 
attested the bond. He is dead. His son produced 
writing containing Popatlal’s signature. That son 
denied the signature on the bond to be his 
father’s. No one else who could recognise Popafe- 
lal’s signature was examined. 


[ 7 ] The learned Oourt below merely compa- 
red the signature ! on the bond with Popatlal’s 
agreed handwriting and held that the signature 
on the bond was Popatlal’s. This procedure of 
proving an attesting witness’ signature is unwar- 
ranted by law. 

[8] Similar remarks apply to the signature of 
Shamji Motiohand on the bond. No evidence 
was led on the forth signature of Devchand 
Naranji, 

[ 9 ] Firstly there was no evidence to prove 
execution of the bond. The learned Judge relied 
only on comparison of hand-writing, which was 
unreliable and in any case unconclusive. On the 
other band there are circumstances to indicate 
that the bond might be a forged one. It is in 
the from of an opening entry in a ledger, as is 
the practice in this country. But then such entry 
is being actually made in a book of account. In 
the present case the writing is on a scrap of 
paper of quarter size. It is torn from the note- 
book. In fact, the original creditor Bamji 
Harakhchand has no account book. Why was 
the bond then not in the ordinary promissory 
form without affecting to be an account ? 

[lOj Secondly there is evidence that Bamji 
Harakhchand is a man of straw and always 
was a man of straw living upon borrowings. 
The learned Judge has ignored that part of the 
evidence. 

[ 11 ] Thirdly Bamji Harakhchand is since re- 
cently on criminal terms with the defendant. 
The defence is that he being related to the defen- 
dant, instead of himself bringing a suit, he forged 
a documet and sold it to the present plaintiff. 

[ 12 ] In the result the bond is not proved and 
the suit must be dismissed with costs. I allow 
this appeal with costs accordingly, and dismiss 
the suit with cost-s. Before I close, I must com- 
ment on the state of the lower Court’s record. 
The Judge’s handwriting is perfectly illegible. 

It is ironical that he should decide genuineness 
or otherwise of other people's handwriting. I 
wonder whether the learned Judge realises that 
by writing absolutely illegible record of evidence 
and judgment he is doing injustice to the parties 
before him, apart from the injustice done to the 
chair he occupies. Does he not know that what- 
ever he writes is for the world to see and under- 
stand and not for his own satisfaction ? The 
writing of bis copyist is no better. 

[13] In this case it was the handwriting that 
was to be judged; and yet in sending the records 
to this Court, the various handwritings were 
withheld. In doing so the Court below and its 
staff have shown only contempt for their nornaal 
duties. I wish that they behave like intelligent 
beings and not like rusty machines and think on 
what they send up to a superior Court for being 
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judged. I desire that the learned Judge and bis 
staff write only legible hand and send up a com- 
plete record with all material when called for on 
appeal or revision ; otherwise they will expose 
themselves to disciplinary measures. 

K.s. Appeal allowed. 


A. L R. (36) 1949 Kutch 3 [C, N, 4.] 

Trivedi J. C. 


Thacker Murarji Surji — Defendant — 
Appellant v, J ayant Trading Corporation Ltd,, 
Bomlay — Plaintiff — Despondent. 

Civil Revn. Appeal No. 99 of St. 2004, Decided on 
3rd January 1949, from order of Asst. District and 
Sessions Judge, D/- 26th June 1948. 

(a) Civil P. C. (1908), S, 115 — ‘Case’, meaning of 
— Decision on question of jurisdiction and main- 
tainability of suit is a case and as such open to 
revision. 


The word ‘case’ iu S, 115 is not synonymous with a 
suit when an order is passed in the suit. A case can be 
a part of proceedings in a suit. The decision of a 
question whether the plaint should be rejected or 
returned to the plaintiil for want of jurisdiction is a 
case within S, 115 and aa such open to revision. 

[Para 1] 

Annotation:_(’44-Com) C. P. C., S. 115 N. 4 and 5. 

(b) Civil P. C. (1908), O. 29 R. l_Suit by incor- 
porated company—Plaint signed by attorney who 
is oilicer of company—Statement in plaint that he 
knows tacts of suit and will be able to answer 
questions —Plaint is properly signed. [Para 3] 

Annotation: — (’44-Com) C. P. C,, 29 R. 1. N. 8. 

(c) Civil P. C. (1908), O. 29 R. 1 — Suit by corpo- 
ration— No provision in Kutch Civil P. C— Indian 
law applies —Suit may be brought in name of 
corporation. 

In the Kutch Civil P. C. there is no provision about 
incorporated companies. A practice has grown up to 
follow proviaioiis of Indian Law so far as unprescribed 
procedure is concerned. That is a sound practice. 
Under the Kutch Civil P, C. what is just and proper 
can be done in absence of a specific provision in the 
code. In a suit by an incorporated company it is just 
and proper to treat the plaintiff as an individual of 
that name. Hence a suit may bo brought in the name 
of the corporation. [Para 4] 

Annotation:— ('44-Com.) C. P. C. O. 29 R. I N. 2 , 

(d) Civil P. C. (1908). S. 20 — Suit against 

private firm carrying on business in Bombay — 
Cause of action arising in Bombay_Its individual 
partners residing temporarily in Bombay and per- 
manently in Kutch— P'irm or their partners can be 
sued in either of the places. [Para 6] 

Annotation:— (’44 Com.) C. P. C. S. 20 N. 4. 

(e) Provincial Insolvency Act (1920), S. 28 — Suit 

gainst firm adjudicated as insolvent in Bombay 

Kutch Courts have jurisdiction to entertain suit. 

In Kutch there is no insolvency Act. Hence a suit 
against a firm which has been adjudicated as insolvent 
in Bombay is maintainable in the Kutch Courts as the 
nrm le not to be treated as insolvent in Kutch. 


[Para 7] 

Annotation. — (’46- Man.) Pro. Insolvency Act, S. 28 

^ • Ji 


Premji B. Thacker — for Appellant. 
^opalji U, Bhansari — for Respondent, 


Order, — This application for revision ia 
against an order rejecting the defendant’s prayer 
that the plaint be rejected or returned to the 
plaintiff as the Court bad no jurisdiction to try 
the suit. The opposite party plaintiff raises a 
preliminary objection that this application does 
not lie under S. 115, Civil P, 0. (Indian). His first 
ground is that if the suit was decided against 
the defendant he could on appeal against that 
decree take up the ground of want of jurisdic- 
tion. This fact does not make the lower Court’s 
present order appealable as it stands. The 
second ground is that the lower Court’s order is 
merely an interlocutory order and that it does 
nob amount to decision of a case. I disagree. 
The defendant’s prayer to the Court that the 
plaint be rejected or returned was in itself a 
miscellaneous judicial case. If the prayer was 
granted the order would have been appealable. 
In S. 115, Civil P. C., “case” is not synonymous 
with a suit when an order is passed in that suit, 
A case can be a part of proceedings in a suit. In 
the present instance the decision on the question 
of jurisdiction and maintainability of the suit 
should be taken aa decision of a case. A revision 
application against such order is quite properly 
entertained under B. 115, Civil P. C. I reject this 
preliminary objection. 

[2] The defendant petitioner bad raised three 
objections against the suit, (i) That the plaint 
was not presented in the required form, (ii) 
That the Court had no jurisdiction to try the 
suit, (iii) That us the defendant had been 
adjudged insolvent no action against''bim lies. 
The Court decided all three issues against the 
defendant. I shall take them up one by one. 

[3] (i) (a). The plaintiff is Jayant Trading Cor- 
poration, an incorporated company. The plaint 
has been signed by an attorney on behalf of the 
corporation. The defendant says that it should 
have been signed by a principal officer of the 
company and not by an attorney. The plaintiff’s 
reply is that that attorney is an officer of the 
company and he has stated in his plaint that he 
knows the facts of the suit and will bo able to 
answer the questions. That ia enough. The plaint 
has been properly signed, 

[4] (b) The plaintiff has not been properly des- 
cribed . The name of the corporation is not enough. 
Names of all share-holders should have been 
mentioned or Court’s permisson should have 
been taken for bringing the suit only by some 
of them in representative capacity. In the 
Kutch Civil Procedure Code there is no provi- 
sion about incorporated companies. For the 
petitioner Mr, Thacker argues that the provi- 
sion for firms in the Kutch Code should apply 
in the present case. I differ. The Kutch Code 
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(3 cltficioDt in numerous respects. A practice 
has grown up to follow provisions of Indian 
Law so far as unprescribed procedure is con. 
cerned. That is a sound practice. If there was 
no relevant provision in the Indian Civil 
Procedure Code a corporation should have been 
treated as individual. Under the Kutch Civil 
P. C. what is just and proper can be done in 
absence of a specific provision in the Code. I 
jhold it to be just and proper to treat the plaintiff 
'as an individual of that name, 

[o] I hold that plaint is in proper form and 
decide the first issue against the petitioner- 
defendant. 

[G] (ii) The defendant’s arguments is that 
as the defendants reside in Bombay, that as their 
firm exists only in Bombay and that as the 
cause of action arose wholly in Bombay the suit 
does not lie in Kutch. This appears to be a formid- 
able argument. It seems to be a fact that the 
firm Bhawanji Ravji does not exist in Kutch. 
It also is a fact that the plaintiff’s transaction 
was with the firm. It was a private firm and 
, three persons were its joint owners. The ques- 
tion is whether a suit can lie against the owners 
wherever they have residence. My reply is that 
it does. The firm is nothing apart from its 
three owners. Its name is a misnomer. As it is 
a private firm the place of residence of the 
defendant in this suit must be taken to include 
ithe residence of its three owners. It is an 
admitted fact that the three owners have their 
permanent residence in Kutch Province, that 
they reside in Bombay only for business purposes 
and that they come every year to Kutch and 
reside for some time in their homes here. This 
means that the defendants have two residences, 
one in Kutch and the other in Bombay, They 
can be sued in' either of the places. Their firm 
can also be sued in either of the places. I there- 
fore, decide that the Court below has jurisdic- 
tion to try this suit, 

[ 7 ] (iii) It is a fact that at their creditors' 
instance the defendants’ firm have been adjud- 
ged insolvent in Bombay. Their property has 
been vested in the ofiScial receiver at Bombay, 
In Kutch, however, there is no Insolvency Act. 
In my opinion, the defendants would be able to 
dispose of their property in Kutch notwithstand- 
ing the insolvency proceeding in Bombay. That 
should be taken as the criterion. I doubt whe- 
ther a purchaser from the official receiver at 
Bombay would be able to enforce his claim 
here against the defendants. If the defendants 
can resist his claim here there should be nothing 
to ban the plaintiff from suing the defendants 
here. The Court below, was, therefore, right in 
rejecting the defendants’ contention that the 
insolvency proceeding in Bombay was a ban to 
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their being sued there. They are not to be 
treated as insolvents here and the suit lies, 

[8] The result is that this application for 
revision is dismissed with costa. 

Revision dismissed. 


A. I. R. (36) 1999 Kutch 6 [C. N. 6.] 

Trivedi J. C. 

Jethi Lalji Kanji — Plaintiff — Appellant 
V. Qhandhi Karson Bamji — Defendant — 
Respondent. 

Appeal No. 6 of St. 2004, Decided on 3rd Janaary 1949, 
from order of Sm. C. C. Judge, Bhuj, D/- 22ad 
September 1948. 

Civil P. C. (1908), S. 34— Defendant making pur- 
chases from plaintiff, a wholesaler in tobacco — 
Some amount remaining unpaid for long time — 
Suit by plaintiff — Interest not payable in absence 
of contract — Interest to be payable from date of 
suit if defendant failed to pay on demand or denied 
his liability. 

The defeodant, a retailer, made parobases from time 
to time from plaintiff, a wholesaler in tabacoD* He 
left some amounts unpaid for a long time. In a suit 
for balance remaining unpaid and for interest by 
plaintiff; 

Held, that interest was not payable in the absence 
of any contract. Cutoh collection of usages and cus* 
toms which was not a'statute bat intended to be a guide 
to Courts did not provide for payment of interest. 
Interest would be payable only from the date of the 
suit as compensation if the defendant failed to pay on 
demand or denied his liability. [Para 4] 

Annotation: (’44-Com.) 0. P. C., S. 34, N. 3, 7, 8. 

Jamiatrai O. Vaidya — for Appellant, 

Kantilal S. Vyis — for Respondent. 

Judgment. — This is an appeal against a 
judgment disallowing interest on unpaid prices 
for purchases made by the defendant respondent. 
The plaintiff appellant is a wholesaler in tobacco. 
The defendant is a retailer in the commodity. 
He used to make purchases from time to time 
from the plaintiff for the purpose of his retail 
business. He left some amounts unpaid for a 
long time. He paid some amounts long after he 
made the purchases. The plaintiff sued him for 
the balance of price, left unpaid and for interest 
on the unpaid balance as well as on sums not 
paid within due time. The Court below allowed 
only the balance of unpaid prices, which waa 
admitted and refused the claim of interest. 
Hence this appeal. 

[2] There was no contract between the par- 
ties that interest would be paid on prices left un- 
paid after a certain period of grace. The plain- 
tiff seeks to rely on local custom that interest 
is usually payable on prices left unpaid after 
period of grace, thus implying a contract 
ing to that custom. For the plaintiff Mr. Vaidya 
first referred to an article in the Cutoh colle^ 
tion of usages and customs. That collection is 
not statute though it was intended to be a guide 
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to Courts. That collection merely furnishes the 
period of grace within which prices are expected 
to be paid for purchases of various commodi- 
ties, after which the seller can make demand 
and have recourse to legal action. It does not 
say that interest is payable on sums left unpaid 
after the period of grace. Mr. Vaidya then re- 
ferred to two decisions of Courts in Kutch state 
which allowed interest in such circumstances. 
Only one of them spoke of existence -of a cus- 
tom like that. Now existence of a custom like 
that is primarily a question of fact which the 
claimant is bound to prove, if it is not admitted. 

e 

It does not appear that the former decision was 
based on such evidence. It will, therefore, be 
unsafe to follow that decision as a guide. There 
are other decisions which conflict with this one. 

[3] In the present case the learned Judge of 
the Small Cause Court has observed in bis judg- 
ment that there is a custom amongst traders 
that in transactions between themselves they 
pay interest for sums left unpaid after the period 
of grace, but that this custom does not apply to 
transactions between a w^holesaler and a retail 
shop keeper. I, however, do not find evidence 
to that ofl’ect on the record. The plaintifl failed 
to prove the custom. 

[4] Mr. Vaidya invites me to remand the 
case for taking evidence on the question of cus- 
tom, as the question is one of importance. I 
don’t think that the question is one of impor- 
tance. Indian Law is about to be applied to 
this province. Future decisions will follow rul- 
ings of the High Courts in India. For the present 
I shall only say that interest is not payable in 
absence of a contract to that effect. It w'ould be 
payable only from the date of the suit as com- 
pensation if the defendant failed to pay on 
demand on or denied his liability. In the 
present case, the defendant offered to pay the 
unpaid balance of prices without interest, w'hich 
the plaintiff did not accept. 

[6] I decide that in this case the defendant 

is not liable to pay interest on the unpaid balance 

of prices for purchases made by him from the 
plaintiff. 

[6] I dismiss this appeal with costs. 


D.H. 


Ap-peal dismissed. 


A. I. R. (36) 1949 Kutch 7 [G. N. 6.] 

Trivedi J. C. 

Bahari Vershi Mala— Plaintiff — Appel- 
lant V. Bahari Karamshi Batna— Defendant 
— Bespondent, 

2001. Decided on 


(a) Kutch Courts Order (1948), Ss 32 and 44 

Morey suit for less than Rs. 1000— Second appeal 

in, filed before order came into force It can be 

continued as such under S. 44. 

Even though no second appeal lies in money suits 
worth less than Ks. 1000 under S. 32, Kutch Courts 
Order, a second appeal filed in such suit and admitted 
befero that Order came into force on 2Hlh December 
1943 must be continued as such under S. 44 of that 
Order, [Para 1] 

(b) Penal Code (1860), S. 383 —Use by caste leader 

of his good otiices to get excommunicated person 
re-admitttd into caste — Remuneration accepted — 
No extortion. [Para S] 

Annotation : ('46-Man.) Penal Code, S. 383, N 1. 

Ramji R. Thakkar — for Appellant, 

Soorji U. Bhansali ~iov Respondent. 

Judgment — This being a second appeal in a 
money suit whose value is less than Rs. i.ooo, the 
respondent raised a preliminary objection to the 
hearing of this appeal. Under S. 32, Kutch 
Courts Order. 1948, second appeal does not lie in 
money suits worth less than Re. 1,000. But this 
appeal was filed and admitted by the High 
Court, the predecessor of this Court, before the 
Kutch Court's Order was brought into force. In 
the original Order the date of commencement of 
the Order is 27Ch November 1948 and this appeal 
was filed on 8th December 1948, but by a later 
notification published in Kutch Gazette this 
Order came into force from 29th Decc-inber when 
I took my seat in the Judicial Commissioner’s 
Court. As this appeal was in order on 8tb 
December 1948, it must be continued as sucl , 

under S. 44, Kutch Court’s Order, 1948. This 
objection is rejected. 

[ 2 ] The appellant plaintiff sued for recovery 
of money Koris 925 from the defendant, saying 
that he lent that sum to the defendant on the 
latter promising to repay it to him within a 
fortnight, which he did not comply with. The 
defendant said that he did not take any sum of 
money from the plaintiff. The plaiutifl’a story is 
that the defendant who is a leader ot the plain- 
tiff's caste, whhed to borrow Koris 1500 from the 
plaintiff, that the plaintiff refused to accommo- 
date him, that thereupon the defendant assem- 
bled his caatemen and had the plaintiff promptly 
excommunicated , that this drove the plaintiff 
into the defendant’s arms, that thereupon the 
defendant renewed his demand of a loan, that 
the plaintiff expressed his inability to advance 
so much, that ultimately the defendant agreed 
to take Koris 925 only and promised to repay it 
within a fortnight, which promise he did not 
keep. Thus a story of blackmail w'as related; but 
the suit was on a contract to repay a loan of 
Koris 925. 

[ 3 ] The learned trial Court found as a mat- 
ter of fact that the defendant did take Koris 525 
from the plaintiff, but it did not decide whether 
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this was a loan with promise to repay or an 
outright present, being blackmail. It held that 
in either event the defendant was bound to 
refund the money to the plaintiff and, therefore, 
decreed the suit. 

[4] On first appeal, the learned District Judge 
held that the trial Court was wrong in decreeing 
the suit without definite finding whether there 
w^as a promise to repay or not. He then proceed- 
ed to consider the evidence himself and found 
that the defendant did receive from the plaintiff 
Koris 925, but that there was no promise to 
repay and that this money might have gone to 
the coffers of the caste. lie held that if the 
plaintiff failed to establish a promise to repay, 
the suit as framed could not succeed; and there- 
fore dismissed the suit. 

[ 5 ] In my opinion the learned District Judge 
was perfectly right in his view that the plain- 
tiff could only succeed if be proved bis case of a 
loan with a promise to repay and that if the 
plaintiff voluntarily paid this money away out- 
right as a price for re-entering tne caste he could 
not sue to recover that money. 

[G] The points for decision are. (l) Did the 
defendant take from the plaintiff Koris 925. 
(2) Did the defendant promise to repay this 
sum ? 

[7] (1) Both the Courts below have held that 
the defendant did take Koris 925 from the plain- 
tiff, after the latter was excommunicated and 
that thereafter the plaintiff was taken back into 
the caste. There is oral evidence of witnesses to 
prove this payment. As it has been believed by 
the two Courts, it is not for me to differ from 
them without such reasons as did not occur to 
those Courts. I, therefore, confirm this finding. 

[S] ( 2 ) The plaintiff could either sue on a con- 
tract or could sue to recover money extorted 
from him by commission of a crime, Here we 
have no evidence of commission of a crime. The 
plaintiff recinested the defendant to use his good 
offices so that he might be readniitted into the 
caste. Thus the defendant aecomplisbed and 
took Koris 925 as remuneration. This cannot be 
called extortion, and the plaintiff did not base 
his case on extortion either. He bad, therefore, to 
prove the promise to repay. 

[ 9 ] On this point the learned trial Court gave 
no finding and left it undecided. The learned 
District Judge found that there was no such 
promise. And I agree with him. I do not believe 
the earliar part of the plaintiff's story that the 
defendant got the plaintiff excommunicated 
merely because the latter would not pay him^a 
present or tribute. The plaintiff did not give any 
good reason for his excommunication. Surely 
there must be plausible ground or allegation for 


it. The plaintiff chose to keep it confidential. The 
defendant did not diaolose it either. 

[ 10 ] Would the defendant have staged all this 
elaborate force of excommunication and readmia- 
sion merely for a loan of Koria 925 to be repaid 
within a fortnight? That is improbable. I can 
understand his taking a long term loan or an 
outright present. The plaintiff did not know 
after all these negotiations why the defendant 
was in such pressing need for so short term a 
loan. If a man is so powerful as to have the 
plaintiff excommunicated without reason, he is 
not in the need of a subterfuge to pocket this 
money. He can straightway ask for a gift and 
would get it if the plaintiff wished to remain in 
the caste. I do not believe that he put up a pre- 
text of borrowing. 

[ 11 ] This was an oral transaction and the 
evidence to prove it is all oral. It should be 
decided on probabilities. Considering these cir- 
cumstances and findings of facts by the two 
Courts below I decide that there was no promise 
to repay. The result is that I dismiss this appeal 
with costs. The first appellate Court's decision 
is confirmed. 

K.S. Appeal dismissed^ 

A. I. R. (36) 1949 Kutch 8 [C. N. 7.] 

Trivedi J. C. 

Va7‘and Gahha — Accused — Appellant v, 
Public Prosecutor — Respondent, 

Reference No, 5 of St. 2005, Decided on 6th April 
1949, made by Dist. and Sessions Judge, D/-24th Janu- 
ary 1949, 

Criminal P. C. (1898), S. 350 —Transfer of Magis- 
trate Accused entitled to demand trial de novo. 

Whenever a Magistrate is transferred and a new Magia 
trato takes his place the accused has a right to demand 
trial de novo and the Magistrate is bound to comply 
with such request. [Para 2] 

Annotation: (’4G-Com.) Criminal P. C., S. 350, N. 9, 

11 and 12. 

Chhotalal B. Thacker— tot Appellant, 

C, P. Pandaya, Public Prosecutor in person. 

Order. Heard petitioner in support of the 

reference and the Public Prosecutor for the 
Crown who does not oppose the reference. This 
reference is accepted for the reasons stated 
therein. When retrial was ordered on appeal the 
lower Court was bound to abide strictly by that 

Order. 

[ 2 ] Whenever a Magistrate is transferred and 
a new Magistrate takes his place the accused has 
a right to demand trial de novo and the Magis- 
trate is bound to comply with such request. I, 
therefore, direct that the Magistrate 
will try the case against Varand Gabha Khimji 
and others afresh from the beginning. 

Reference accepted. 




1949 


A. L R. (36) 1949 Kutch 9 [C. N. 8.] 

Trivedi J. 0. 

Sundarbai and others — Defendants — Appel- 
lants V. Kanbi Mavji Arjan — Plaintiff 

Respondent- 

First Appeal No. 109 of St. 2004, Decided on 27th 
January 1949, from order of Dist. Judge. D/- 8th 
October 1948. 

(a) Kutch Civil P. C., Ss. 280 and 333 — Suit for 

recovery of possession — Decree ^ Appeal lies 

Civil P. C. (1908). Ss. 2 (2) and 96, 

Section 333 ig like S. 9, Specific Relief Act. except 
that it does not contain the proviuon that no appeal 
shall lie against the order. Section 9 mentions a Buit to 
recover possession. Hence a final order made thereon 
would be considered to be a decree under the Civil P C 
and appealable as such. Even if the suit be treated ’ as 
a miscellaneous jadioial case under S. 280, an appeal 

hea against all final orders and is therefore admissible 
under S. 280. 2 ^ 

Annotation : ('44-Com,) Civil p. C., S. 2 (2) N. 5. 

(b) Kutch Civil P. C.. S. 333 - Person purchas- 
ing land but resisted on first attempt to obtain 
possession — There is no possession and dispos- 

to protection under 
«. 333 — Specific Relief Act (1877). S. 9. 

Where a person purchases land from another but is 

roBieted on the first attempt to obtain possession, there 

is no possession and dispossession. For disposaession 

posBession must have endured before that so as to make 

It an already a^omplished fact and that possesgion 

must have been based on some right. Mere leaving a 

plough and manure on the land would not constitute 

"K. SZ!" c"? 

N.'l”and‘2“°" ' Specific Belief Act.T 9. 

Padmakant P .V aidya — for Appellants. 
Karamchand D. Shah — for Bespondent. 

Judgment — The respondenl:. plaintiff filed 

a suit for recovery of possession of certain field 
of which, he alleged, he was dispossessed by the 
defendants. This was under s. 333, Kutch Civil 

A 5^- ® P*^ 07 ‘sion similar to B. 9, Specific Relief 
Act. The learned District Judge below gave 
possession. An objection is taken to this appeal 
that it does not lie and that the aggrieved party's 

relief is by way of a regular title suit as provi- 
ded in 8. 833, Kutch Civil P. C. 

[2] Now this B. 833 of the Kutch Code is like 
S. 9, Specific Relief Act except that it does not 
contain the provision that no appeal shall lie 
against the order. That absence of such provi- 
Sion makes all the difference between the two. 

A case like this is termed a suit in 8. 9 , Specific 
Kelief Act. Hence a final order made thereon 

Hn — 1 considered to be a decree under the 
rciyil Procedure Code and appealable as such 

specifically barred as in that 
section Even if it be treated as a miscellaneous 
indioial case under s. 280, Kutch Civil P. C., an 

against all final orders in cases, unless 
such appeal is specifically barred and is, there. 
toiB, admifflible under s. 280 of the Kutch Code, 
-lae objection is overruled. 

1949 Kutoh/2 
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Kutch 9 

[3] Now I come to the facts of the case. The 
plaintiff-respondent’s case is that in Palgun 
2002 V. 8. he contracted in writing to purchase 
the suit land, arable land, from defendant i 
for Koris 6700 ; paid her Koris lOO and obtained 
possession of the land on that day. He began 
cultivation on it. Then 18 days later he was 
turned out of the land and was dispossessed. He 
at once brought this suit. The defendants denied 
the contract and delivery of possession and 
possession by the plaintiff. The suit was, how- 
ever, decreed. Hence this appeal. 

[4] I think that the facts of this ease are so 
patent that it must be decided on probabilities. 
The plaintiff alleged possession and disposses- 
sion within 18 days, and on the 20th day he 
filed this suit. The very next day an officer of 
the Court was taken to the land and there 
shown a plough and manure on it. He said 

that the plough was his and that he had thrown 
the manure there, 

[c] Now mere leaving a plough and manure 
on the land does not constitute enduring posses- 
sion, which alone deserves protection under s. 9 
Specific Relief Act. To me it seems quite clear 
that the plaintiff was resisted on the first 
attempt to possess the land. That is not called 
possession and dispossession. For dispossession 
possession must have endured before that so as 
to make it an already accomplished fact; and 

on some 

right, otherwise every trespasser would claim 

relief under 8. 9. Specific Relief Act, which 
surely was not intended, 

[6] In this case the defendant denied that 
she delivered possession of the land to the plain- 
tiff She was having the land cultivated by a 
cultivator and that man said that he had con- 
tinued in possession of the land. 

[7] Then again if the defendants had realiv 

dispossesaed the plaintiff they would not be so 
foolish as to preserve on the land tell tale evi- 
dence of the plaintiff’s plough. They would have 
caused its removal on disappearance from the 
1?°^* therefore, likely that the plain- 

there in order to show 

It to the Court a officer. At that time the defen- 
thTland already begun sowing operation on 

plaintiff’s own deposition I am 
satisfied that as soon .as his father tried to culti- 
vate the land he was prevented by the def- 
endant who asked him to pay first anri fhon 

ffiaffitiff’a*‘'M““^'f circumstance the 

plaintiff s attempt whichlfailed to possess the 

Kutch cfvilp! a """ 

plaintiff has made an attempt by 
this suit to put the other party into the wrong. 
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If his case was true, he should have brought months. The consideration was 500 Eoris be- 


Fuit for specific performance of a contract. 

[ 10 ] I allow this appeal with costs, I order 
that the suit be dismissed with costs. Pleader’s 
fee for hearing this appeal is fixed at Bs. 26. 

D.H. Appeal allowed. 

A. I. R. (36) 1949 Kutch 10 [C. N. 9.] 

Trivedi J. C. 

Jadeja Godji Modji — Defendant 1 — Appel- 
lant V. Jadeja Bhawsangji Jagatsinghji and 
oiherSt Plaintiffs and others^ Defendants 2 to 
10 — Respondents. 

Appeal No. 40 of St. 1968, Decided on 7th January 
1949. 

(a) Sale — Conditional sale in Kutch — Govern- 
ment order forbidding such sale does not apply to 
deed made before St. 1914. 

It was for the first time in St. 1914 that conditional 
sale was held to be against public policy and was for- 
bidden by the Government’s order in Kutch. That 
order does not apply to a document made before that 

date. 7] 

(b) Hindu law — Widow — Alienation — Legal 

necessity Sale deed executed 100 years before 

suit Direct evidence as to legal necessity not 

available — No attempt to claim equity of redemp- 
tion or oppose alienees* act in appropriating pro- 
perty as their own — Held that this might be taken 
as acquiescence into legal validity of document and 
based on facts of legal necessity — Special custom 
against Hindu law. in the case of Rajput widow, 
held not proved. [Paras 8, 9] 

(c) Transfer of Property Act (1882), Ss. 58 and 

50 Mortgage by conditional sale executed in 

St. 1867— No right in Kutch to redeem after expiry 
of stipulated period. 

In Kutch, in the case of a mortgage by conditional 
sale, executed in St. 1867, there is no right of redemp- 
tion after the expiry of the specified time limit. 

[Para 11] 

Annotation*. (’45*Com,) T. P. Act, S. 58. N, 31. 

K, N. Manlcad-^ for Appellant. 

U. K, Gor — for Respondents. 

Judgment. — This appeal ia against a re- 
demption decree in a mortgage redemption suit. 
The plaintiffa-reapondenta are heirs of a Rajput 
lady called Rftjba. She first mortgaged the suit 
property in “chitfeham” form with the Jagirdar 
of Vandhia, the defendant-appellant in St. 1865 
for Koris 400. She then made a second similar 
mortgage in 1866 on the same property in favour 
of the same Jagirdar for Koris 800 odd. The 
defendants are in possession of the property 
since then. The suit was for redemption of those 
two mortgages. 

[2] The defendants are the Jagirdar of Van- 
dhia who has appealed and his cousins who 
actually possess the property now as a result of 
partition with the Jagirdar. The defendant 
appellant said that in 1866 Rajuba executed a 
third document in his favour in respect of the 
same property. That was called ‘*Avadh Aghat” 
or a conditional sale, the time limit being 12 


sides the oiroamstances. The consideration was 
not repaid within that period and so the con. 
ditional sale became absolute in 1667 Si Tbo 
present suit was filed in 1966, a hundred yeara 
later ; the plaintififa bad no equity of redemp- 
tion left. 

[3] During trial the plaintiffs further con- 
tended that a Rajput widow, which Rajuba was, 
had by custom no right to sell her husband’s 
son’s property ; that the third document was not 
executed by Rajuba and that it was without 
legal necessity. It was, therefore, inoperative.. 
The learned original Court came to various find- 
ings : some of which are : (i) The document of 
conditional sale was against public policy and 
unenforceable; (ii) that document was without 
legal necessity ; (iii) Rajuba had no legal rights 
to alienate the property in that fashion; (iv) 
that document must be taken as genuine ; (v> 
conditional sale amounts to a mortgage and once 
a mortgage always a mortgage, eo the plaintiff^ 
bad a right to redeem that. The decisions of 
that Court were: (1) The. document of condi- 
tional sale is unenforceable; (2) the plaintiffs 
will get back the property on payment of Koris 
1,260 being the total of the considerations of the 
two earlier deeds of mortgage; (3) as the recipient 
of the document of conditional sale was the 
Jagirdar of Vandhia, he will compensate the 
other defendants to whose share the property 
has since fallen for the loss of this property. 

[ 4 ] Defendant 1 the Jagirdar has appealed. 
The plaintiffs contest the appeal. The defen- 
dants respondents do not appear. 

[ 5 ] I shall first dispose of the third decision 
briefly. That decision is outside the scope of 
this suit. If the customers isic) wish to reparti- 
tion their property on account of loss of this 
one, that is their look out and not of the Court 
in this suit. I set this part of the judgment 

ssido# 

[6] I shall now take up the first decision and 

the findings on which it is based. 

[ 7 ] I. It was for the first time in St. 1914 
that conditional sale was held to be against 
public policy and was forbidden by the Govern- 
ment’s order. That order does not apply to the 
present document which was made 48 yearn 
before that. The learned Court below has erred 

in applying that order. 

[8] II. Rajuba being a Hindu widow she 

could under the ordinary Hindu law alienate 
or charge her limited property only for leg^ 
necessity. Now that document was executed 100 
years before this suit was filed and at the time 
of trial the Jagirdar defendant being a minor 
a manager appointed by the State was 
ing him in the litigation. It was not possi 


Kutoh Govebnment V, Lakhamangar 




Kutoh 11 


for the manager to prove that the document 
was for legal necessity. None of the plaintiffs 
examined himself to prove that the document 
was without legal necessity. The learned Court 
below observed that the two earlier documents 
mentioned necessity, but this third one did not. 
From that Court inferred that the third docu- 
ment was without legal necessity. Such inference 
is not justifiable. After 100 years, it was im- 
possible to adduce direct evidence on that point. 
During that long period the successive genera- 
tions after Rajuba took no steps to claim the 
equity of redemption or to oppose the defen- 
dants’ act in appropriating the property as their 
own during the partition between them. This 
may be taken as acquiescence into the legal 
validity of the document and based on facts of 
legal necessity. This point should, therefore, be 
decided in favour of the validity of the docu- 
ment. I decide that the document was for 
legal necessity. 

[9] III. What the plaintiffs pleaded was a 
special custom against the ordinary Hindu law. 
In order to prove it, two men have been exa- 
mined. They simply said that a Rajput widow 
has no right to alienate her husband’s or son's 
property. This is not the manner of proving a 
custom of this sort. No incidence of this cus- 
tom has been cited. It does not appear that 
there was adjudication upon this question at any 
time before. No instances of successful plea of 
this custom outside the Court have been cited. 
Under these circumstances, I hold that the cus- 
tom has not been proved. The ordinary Hindu 
law will, therefore, apply in this cose. 

[ 10 ] IV. The respondent wishes to defend the 
lower Court’s judgment by attempting to show 
that the document is not genuine. He has a 
right to do so. The learned Court below found 
that all three documents were written by the 
same person and were attested by same witnesses. 
These are good grounds for taking the third 
document to be genuine. The respondent points 
to certain entries in the revenue accounts of the 
Jagirdar, wherein the suit property is described 
as Rajuba’s property upto 22 years after the 
third document of 1666. It is argued that these 
entries indicate that the property was not there 
considered as the Jagirdar’s and that, therefore, 
the third document is not genuine. There is an 
explanation of these entries. The suit property 
is i/36th share of the Jagir in village Vandhia. 
Other shares in the village were otherwise ac- 
quired or distributed. The appellant argues that 
the suit property was only described as Rajuba’s 
property for the purpose of identification and 
not to specify its character. I accept this expla- 
nation, The partition that followed took this 
.property to be the Jagirdar’s absolutely. I decide 


that the document was duly and validly executed 
by Rajuba. 

[11] V. That conditional sale is a mortgage, 
that the right to redeem it subsists even after 
the time limit mentioned therein and t^at 
the conditional purchaser should have to fore- 
close the mortgage by suit in order to call the 
property his absolute is comparatively recent 
law. It is clear after the T. P. Act, 1929, Be- 
fore that decisions varied. Upto 1864 A. D. it 
was held in Bombay that at the expiry of the 
specified time limit the property automatically 
became absolutely the purchaser’s. That was the 
state of law at the relevant period with which 
we are concerned, i. e. St. 1867. The Kutch 
Shresta Sangraha says that that was exactly 
the usage in this State. There is no law as T. P. 
Act in this Province. The practice is to follow 
Indian decisions and the local usage. In this 
case the Indian decisions and the local usages 
at the relevant period concur. I, therefore, 
decide that after lapse of the specified time the 
plaintiffs lost their right to redeem this property 
on account of the force of the third document. 

[12] Accordingly I set aside the original 
Court’s decision and decide that the document 
of conditional sale transferred by effect (efflux?) 
of stipulated tinae absolutely to the defendant. 
The plaintiffs have no right to redeem the pro- 
petty now left to them. 

[13] There is one more point, which I should 
touch before closing this judgment. That is about 
the amount payable by the plaintiffs to redeem 
the property. On the basis of the first two docu- 
ments it should be the total of their considerations, 
viz. Koris 1250 as ordered by the learned Court 
below and nothing more, as no interest can bo 
considered to be due on this total sum, the pro- 
perty having been considered still worth Koria 
600 in that same year after allowing for the 
earlier encumbrances. If the third document 
was added as a third mortgage, the amount pay- 
able by the plaintiffs would increase by Koris 600. 

[14] In the result I allow this appeal with 
costs against the plaintiffs-respondents and ex 
parte without costs against the defendants res- 
pondents. I order that the suit be dismissed with 
costs against all defendants who appeared and 
contested it and without coats against the rest, 
if any, 

v.B.B. Appeal allowed, 

A. I. R. (36) 1959 Kutch 11 [G. N. 10. J 

Trivedi J. C. 

The Kutch Government — Appellant v, 
Qosai Lakhamangar Kalyangar — Accused — 
Respondent, 

Criminal Revn. Appln. No. 246 of St. 2005, Decided 
oa 28th February 1949, against order of Magistrate, 
Bhuj, D/. 2l8t January 1949. 
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Kutch Penal Code, S. 409 _ Postal peon mis- 
appropriating amount ol two money-orders and 

lorging money-order acknowledgments Sentence 

ot rigorous imprisonment for 15 days and fine of 
Rs U7 held insutficient — Penal Code (1860), S. 409. 

\Micro a postal per-n entrusted With deliveries of 
iBoney-crdera misappropriated amounte of two monej- 
ordera and forged signutures on the money-order ac- 
knowledgments, a scnLcuce of rigorous imprisonment 
for ir, days and fine of Bb. 117 under S. 409 is insuffi- 
cient as it is a serious crime. In such a case lbs 
accused commits two offences one of which only can be 
a fir^t cffencc. not both. [Paras 1 and 2] 

Annotation : (’46-Man.) Penal Code, b. 409 N. 4. 

K. K. Chhaya^ AddU P, P. — for Appellant. 

Karamchand D, Shah — for Respondent. 

Order. — This ia an application for enhance- 
ment of sentence. The taisoner is present in 
Court and is also repicsented Oy u. pdeader. He 
was a postal i;eou entrusted t\’ith deliveries of 
moncy-ordeis. lie niisappropriatcd amounts of 
two money. orders amounting to Its. 90-12-0 and 
forged Bigjmture.i on the money-order acknowledg- 
ments. Ifo admitted his guilt and was convicted 
ot offoucea of crimina] breach of trust and forgery 
etc. IJo was sciitonccd to rigorous imprisonment 
for lb days and tine of us, 117 only under s. 409, 
Penal Code. This sentence is pensile and I am 
surprised that in a case of this gravity such a 
sentence as this is passed by a Ist class Magis- 
trate. 

[2] The cause shown is that the prisoner 
pleaded guilty, that he is the only support of his 
family, and that this is his drat oO’ence. It is clear 
that in this case the accused committed tw’o 
of'fences; only one of them can bo a first offence, 
not both. 

[3] yontencG has to bo sufficient to deter other 
public eervants in that capacity. It is a serious 
crime. I enhance the sentence to rigorous impri- 
sonment for one year under S. 409, Kutch Penal 
Code I also maintain the fine, which I under- 
stand has been paid. Issue a revised w'arrant. 

[ 4 ] I note that the learned Magistrate baa 
omitted to mention in the charge the probable 
date of its commission. I draw his attention to 
this defect and hope that in future he will take 
care to mention the time of commission of an 
offence as well as its place and manner. 

D.H. Sentence enhanced. 


khamangar (Trivedi J, C.) A. I. Bi 

appropriating amounts of money-orders by sub- 
mitting forged acknowledgments— Sentence of one 

month's rigorous imprisonment is not adequate 

Deterrent sentence is called for in such cases 

Kutch Penal Code, Ss. 409 and 468 [Para 41 

S N ' (’16-Man.) Penal Code, S. 409 N. 4, 

(b) Criminal P. C. (1898), S. 545 — Sentence of 

imprisonment only — Court cannot order accused 

to pay compensation — It can only be awarded out 
of fine. 

Where the Court merely passes a sentence of im- 
prisonment without any fine it has no power to order 
the accused to pay compensation to the injured party. 
The proper procedure is to impose fine and to order 
compensation to be paid out of the fine. [Para 5} 

Annotation ; (’46-Com.) Cr. P. C., S. 545 N. 2. 

K, K. Chhaycif Addl, P. P, — for Appellant, 

Karamchand Z). Shah — for Respondent. 

Order. — This is an application for enhance- 
ment of sentence. The convicted prisoner is 
present in Court to show cause. He is also re- 
presented by a pleader. 

[2] The prisoner was a postal peon. As such 
he was entrusted with money-orders for delivery. 
He misappropriated amounts of two money- 
orders totalling Rs. 100 and submitted forged ac- 
knowledgments, Ho was convicted of offences 
under Ss. 409 and 468, Kutch P, C., etc. He was 
sentenced under S. 468, Kutch P. C. only to 
rigorous imprisonment for one month. This 
sentencQ is peneile. I am surprised that a Magis- 
trate of the first class passed such a sentence in 
a case of this gravicy. 

[ 3 ] The cause shown by the prisoner is that 
he pleaded guilty, that be is the only support of 
bis family and that this w^as his first offence. It 
is not correct to say that this was his first 
offence. Here are two distinct offences in respect 
of two money. orders. Simultaneously in another 
case he was convicted of misappropriation of 
two other money -orders. Every one of these 
four could not be a first offence. 

[4] I think that deterrent sentence is called, 
for so that other public servants in that oapacityj 
may have an example before them. I enhance 
the sentence to rigorous imprisonment for one 
year under S3. 463 and 409, Penal Code. In viewl 
of the fact that the prisoner was five months in^ 
jail as undertrial prisoner I make this sentence 
concurrent with that passed in Kutch Govern, 


A. I. R. (36) 1949 Kutch 12 [C. N, 11.] 

Trivedi J. C. 

Kutch Government — Ap-pellant v. Gofiai 
Lakhamangar Kalyangar — Accused — Res, 
pondent. 

Criminal Revn. Appin. No. 247 of St. 2005, Decided 
on 28th I’ebruary 1949, from order of Magistrate, Bhuj, 
D/- 20th December 1948. 

(a) Penal Code (1860), Ss. 409 and 468 — Postal 
peon entrusted with delivery of money-orders mis- 


vient v. Lakhamangar KalyarigaVt cri. Bevn. 
Appin. No. 246 of 2005 St. : (a. I. R. (36) 1949r 
Kutch 11). 

[ 5 ] I find that the learned Magistrate 
an order of payment of compensation to 
payee by the accused person. There is no 
procedure as that in Criminal Procedure 
The procedure is to impose fine and to orderj 
compensation to be paid out of fine. I correct' 
the Magistrate’s order. I sentence the accused 
Lakhamangar under S. 409, Penal Code, to pay 
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fine B8. 100 in addition to substantive sentence 
above, in default to further rigorous imprison- 
naent for four months. The fine, if realised, shall 
be paid to the two payees of the two money- 
orders equally as compensation. 

K.S, Sentence enhanced, 

A. I. R. (36) 1949 Kutch 13 [G. N. 12.] 

Trivedi J. C. 

Jade^a Versal^i Abhesangji and others — 
Defendants 1 to 3 — Appellants v. Shah Khimji 
Velyi^ Plaintiff and another, Defendant 4 — 
JSespo7idents, 

First Appeal No. 112 of 2004 V.- S., Decided on 2l3t 
April 1949, from decree of Assistant District Judce, 
D/* 18th October 1948. 

(a) Registration Act (1908): (case from Kutch), 
Ss. 17 and 49— Farkati worth more than 500 Koris 
requires to be registered— If not registered it can- 
not be used in evidence. 

A Far/caa is a document creating or extinguishing 
a right in property. Where the Farkati is worth more 
than 600 Koris its registration is compulsory. In the 
absence of registration the document creates no legally 
enforceable right and it cannot be used in evidence. 

. - [Para 9] 

Annotation : (*45-Com.) Registration Act, S. 17 

. 84, Pc. la; S. 49 N, 2 Pts. 1. 2. 

(b) Transter of Property Act (1882), S. 53A 

Section not to be used as weapon of offence by 
plaintiff to recover possession. 

Under S. 63-A, a document not legally completed 

can be used to protect possession created or explained 

by it as against a contractor. It cannot be used as a 
weapon of offence to recover possession even from the 
contractor, still less can it bo used to recover possession 
from a person who does not claim from the contractor. 

[Para 10] 

Annotation : {’46.Com.) T. P. Act, S. 53A N. 13 
Pte. 2 and 3, 

(c) Hindu law— Joint family— Partition— Mem- 
bers of joint family separating — Some property 

still kept joint— Coparcenary not to continue in 
such property. 

Coparcenary always presumes a joint family and 
for the purpose of inheritance by survivorship it is 
ooparcenerahip by birth which matters and not obs- 
tructed coparcenerahip. Joint property is not the 
^me thing as joint family property of coparceners. 
Where the members have separated the fact that some 
property was still kept joint does not continue co- 
parcenary or joint familyship in that property. 

, [Paras 13 and 14] 

liamji R. Thakkar^tot Appellants. 

Kri&hfxalal N, Mankad — .for Respondent 1, 

Judgment. — The plaintiff. respondent sued 
tor recovery of possession of certain residential 
property from the defendants on declaration of 
his title. This property was acquired in v. 8. 1947 
by one Nagshi Dhanani and his two brothers from 
the defendants by agreement and free grant. 

It seems that foe the purpose of developing the 
village, Asambia Nagshi and his brothers were 
invited to come to the village, build houses there 
and reside there. The grant was practically free, 
inasmuch as no premium nor any rent was 


reserved. The grant was subject only to pay- 
ment by the new oomers as certain customary 
and occasional cesses in kind, in their capacity 
as the grantor's subjects. Each party executed 
an agreement in favour of the other. From these 
written agreements, it appears that it was not 
exactly the grantor's entire interest that was 
transferred to Nagshi and his brothers, Some- 
thing was reserved, the right to collect an irre- 
gular tax in kind. It is questionable whether 
this was a free tenure created subject to service 
and whether it could be resumed when the 
tenure holder became incapable of rendering 
service, and there remained none to render the 
service. 

[2] Instead of the three brothers building on 
the land and residing there, it happened that 
only Nagshi resided there. His brother Korsbi 
was residing in Bombay. He did not build sepa- 
rately on this land and he died after some years. 
His another brother Mona died soon after the 
acquisition. Both brothers died without descen- 
dants and Nagshi was their sole heir. In that 
condition Nagshi mortgaged in usufruct this 
property to one Vershi Tokarshi by a written 
document of 1976 V. 8. for 23 years. He did not, 
however, deliver possession. Instead he gave 
what is called an agreement to pay rent to the 
mortgagee and continued to reside on the pro- 
perty. This rent was not made directly recover- 
able by suit for its recovery.. It was to be 
added to the mortgage debt and recovered with 
that in a suit for recovery of the mortgage debt. 
The mortgagee could not be evicted therefrom 
either. This was an unusual transaction under 
which the mortgagee could not recover posses. 
Sion from the mortgagor and could not sue for 
recovery of rent. He could only sue for recovery 
of the mortgage debt plus the rent by sale of 
the property by a suit for foreclosure. 

[3] Vershi died in 1977 or thereabout. His 
brother Pashvir purported to sell Verahi'a and 
bis right in the property to his son-in-law Khimji 
Velji the plaintiff in V. s. 1996. In the meantime 
Nagshi died in 1986. After hia death the defen- 
dants. the grantors of the land, took possesion of 
the property either by way of escheat or in exer- 
cise of their permanent title as landlords. As 
Pashvir was unable to fight a litigation with the 

defendants he sold bis right to Khimji who then 

brought this suit, suing the defendants as tres- 
passers, 

[4] The matter is very complicated. The de- 
fendants took various objections and made 
various claims. They said that the property 
came to them as escheat on Nagehi'a death, 
because he bad no son and his daughters aban- 
doned the property; in the alternative they said 
that they resumed the grant on Nagshi’s death 
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n? no one M*a3 loft there to pay the taxes. Then 
they Kxid that Na^shi had only l/3rd of this 
property and not the whole and so his mortgage 
of Li.o remoining two-thirds created no interest 
111 iavour of the iiiorfgagee Vershi and so this 
suit must fail in reapccc of the two-thirds of the 
oroportv. 

A L » 

[C\ Tjien they said that the mortgagee was 
\ci.-hi. iiis widow is alive. The plaintiff^s 
vendor Pathvir did not have any right in the 
Uiorlgagu and by purchase from him the plain- 
tiff got uotliing in the suit property. The plain- 
tiff’s answers to this were various, which I shall 
discuss below. 

[r,] Tii'^ suit was decreed. Hence this appeal 
l)v the deionuants. 

[ 7 ] In agrument before me, the learned advo- 
cate for the appellants abandoned the claim of 
escheat. As regards their claim of resumption of 
the grant, I am told that Pashvir tried on death 
of Nagshi to recover the property from the 
dofeudants by notice. lie has ffled this notice 
and the registered postal envelop in which it was 
sent. 'I ho property could not, therefore, be trea- 
ted as an abandoned grant; nor could it be 
nrgned that the mortgagee w'ould not have paid 
the taxes. The grantee’s right in the property 
was transferable, only the transferee was to j^ay 
the prevailing taxes. The defendants, therefore, 
cannot be considered to have resumed the grant 
legally, and a person claiming from Nagshi can 
enforce Nagshi's right in the property as against 

the grantor. 

[8] I shall now deal with the defendants’ 
argument that Nagshi owned only l/3rd of the 
property and so the mortgagee could claim only 
that l/3rd and not the entire. The grant was in 
favour of three brothers. Two of them died 
before the mortgage. It is in evidence that 
Nagshi was the sole heir then of his deceased 
brothers. He, therefore, owned at the time of the 
mortgage his brothers’ shares ns w^ell. To con- 
trovert this the defendants put up a case that 
as the two other brothers did not turn up, 
the grant in favour of them was not given 
effect to and the defendants retained pos- 
session of 2/3rds of the property. That, how- 
ever, is not the evidence. The evidence, even of 
the defendants’ is that Nagshi took possession 
of the entire land and put up a wall round it, 
which he certainly could do on behalf of his 
brothers, that when Korsbi happened to come 
there from Bombay he paid the customary pre- 
sents to the defendants and that Nagshi conti- 
nued to use the entire property. The grant was 
in favour of 3 persons. It was delivered to them 
and one of them continued in possession. Later 
he became the other two’s heir on their decease. 


That grantee certainly owned at that dftte the 
entire grant. 

[9] Now 1 come to the most important of the 
contentions, viz., that the plaintiff has acquired no 
right in the property by purchase from Pashvir, 
as the mortgage was in favour of Pashvir^s 
brother Vershi and not Paahvir’s and as Vershi’s 
widow is alive. It was the plaintiff respondent 
who had to meet this objection to bis title. In 
argument before me, he seemed to think that it 
was the defendant who has to make out a con- 
sistent opposition and as his objection was not 
consistent, it should be rejected. This is a bad 
argument. The defendant can oppose the plain- 
tiff’s claim on all grounds. As the mortgage was 
not in plaintiff’s vendor’s favour, it was for the 
plaintiff to plead and to prove a consistent case 
as to how his vendor acquired the mortgage. 
He managed, however, to involve himself in a 
maze. His first and instinctive reaction was to 
say that his vendor Pashvir obtained his brother's 
interest from his widow in V. S. 1994 by a writ- 
ten deed of release called Farkati and in my 
opinion this was the correct reaction. The 
wrong, however, was with that Farkati, for it is 
said to have been lost and it was not registered. 

A Farkati is a document creating or extinguish- 
ing a right in property (immovable in this case). 
This Farkati was worth more than 500 Koris. 
Its registration was compulsory. As it was not 
registered it created no legally enforceable right 
and it could not be used in evidence. This is 
apart from the fact that its execution was not 
proved as required by law; and it being lost, its 
secondary evidence, viz., testimony of the widow 
as to its contents, was not given either. The 
widow was indeed summoned as a witness, but 
that was to produce a corresponding document 
given by Pashvir to the widow, which she sent 

through a messenger. 

[10] The learned advocate for the respondent 
argued that the Farkati could be used as evidence 
under proviso to S. 49. Registration Act. The 
only two relevant parts of that proviso are that 
such unregistered document could be used as 
proof of another collateral transaction and also 
for the purpose of making out a case under 
S. 53 (53A?), T. P. Act. Now in thU case this 

Faikati was not required for proving a collateral 
transaction; it was required to prove the mam 
thing in the suit, viz., title created by itself, it 
it did not create title this suit will not lie, at 
least in so far as the plaintiff’s suit depended 
upon that transaction. Secondly this is not a 
case of use of an unregistered document under 
s. 63 (53A?), T. P. Act. Under that section a 
document not legally completed could 
to protect possession created or explained by i 
as against a contractor. Here it is sought to 
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used as a weapon of offence to recover posses- 
sion. It cannot be used to recover possession 
even from the contractor, still less can it be used 
to recover possession from a person who does 
not claim from the contractor, 

[11] The respondent-plaintiff then argued that 
this was not a Farkati, though it was called so 
and that it was a deed of partition which in 
Kutch did not require registration. This argu- 
ment is untenable. The plaintiff called for his 
corresponding agreement in favour of the widow. 
He proved its execution by himself. That can be 
used against him as his admission. It says that 
even after partition in v. S. 1976 the widow’s 
husband Vershi continues to have business in 
Bombay jointly with Pasvir, that the business 
had to be wound up under heavy loss and debt, 
that there was much movable property like 
shares which belonged to Vershi (the widow’s 
husband) and which Pasvir had utilised to pay 
off the debts, that on account of such use of that 
movable property he in fact owed something to 
the widow, that the widow desired to be free of 
the Bombay liabilities, that as she was main- 
tained by her brother, she did not want to 
bother herself about her husband’s debts, that 
therefore phe was relinquishing all her rights in 
her husband’s property in Kutch which was 
already in Pasu's possession, to Pasvir, on 
condition that Pasvir paid off the Bombay debts 
and saved the widow being dragged to Court. 
This certainly was not a deed of partition. It 
was a deed of release of the widow’s right for 
consideration, Bhe was releasing her rights in 
her husband’s property in Kutch, It required to 
be registered. I, therefore, decide that the plain- 
tiff’s vendor Pashvir did not acquire from 
Vershi’s widow any right in the suit property 
enforceable against an outsider not claiming 
from the widow. 

[ 12 ] The plaintiff now falls back upon another 
line of attack, which is not quite consistent with 
his agreement dated V. 8. 1994. He says that when 
Vershi acquired this mortgage in 1976 he did so 
for the joint family consisting of Vershi and 
Pashvir and that as surviving coparcener of the 
joint family he was the sole owner of the mort- 
gage. This claim is against the admission in his 
agreement dated 1994 v. 8. which admitted the 
widow’s right in her husband Vershi’s property 
to which property he, Pashvir, would be an heir on 
the widow’s death as expressly recited therein. 

[13] Even so, let us consider the evidence of 
this coparcenary. Coparcenary always presumes 
a joint family and for the purpose of inheritance 
by survivorship it is coparcenership by birth 
which matters and not obstructed coparcenership, 
as in this case, where property was self-acquired 
of a member’s. As this mortgage was in favour 


of Vershi alone it was for the plaintiff to prove 
that at the time of the mortgage Vershi and 
Pasvir were members of an undivided joint 
Hindu family. The best evidence he produced to 
prove this was the fact of partition between the 
brothers in 1976. This evidence was not enough. 
For a partition in 1976 does not mean that till 
that date the family was joint. The family might 
have separated with decision (without division?) 
of joint property. The plaintiff gave other oral 
evidence to prove joint familyship in 1975. This 
evidence does not prove joint familyship in 1975, 

On the contrary it disproves that. The witnesses 
said that the two brothers lived separate. 

[14] Now supposing that in 1976 joint family 
and coparcenary existed, it ceased to be in 1976 
when the partition was done. By that partition ^ 
all ancestral property was at least divided between 
the brothers. Now the fact that some property 
was still kept joint, notably the business in 
Bombay, did not continue coparcenary or joint 
familyship in that property. Joint property is 
not the same thing as joint family property of 
coparceners. In fact the brothers had separated. 
That is the evidence. Neither the business in 
Bombay nor this mortgage was unobstructed 
coparceners* property at any time. Their re- 
maining as joint property after separation and 
partition did not keep alive even obstructed 
coparcenership. That being so, Pasvir w'as not 
surviving member of a joint family of copar- 
ceners, when Vershi died in 1977 or thereabout. 
Therefore Vershi’a widow became her husband’s 
heir and Pasvir in hia agreement dated 1994 
admitted this right. All his argument now against 
that admission is opposed to evidence and must 

be rejected. If it, therefore, be presumed that in 
1976 this mortgage was acquired for the joint 
family, it having not since been partitioned, the 
plaintiff has at least half share in the suit pro. 
perty along with another half of the widow’s. 

The widow is not a party to this suit and the 
plaintiff cannot, therefore, alone claim to recover 
possession. 

[15] It is argued that a suit ought not to be 
allowed to fail like this for defect of party and - 
that the plaintiff may be allowed at least half of 
the property. Now I come to the question whether 
Pasvir at all had a share in this mortgage in 1976 
when it was taken by Vershi. The fact is that in 
1975, Vershi and Pashvir were living aeparate; it 
was, therefore, possible for Vershi to earn and 
keep his earnings separate for himself even 
while joint family property remained undivided. 

The above fact appears from depositions of the 
plaintiff’s own witnesses. Then in 1976 there was 
the partition. The recital in that partition was 
that it was a partition of all (joint) ancestral and 
self earned property. That partition did not in- 
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elude this mortgage, although a sum of Koris 2000 
^^a3 lent on ifc only the year before. About this 
partition, there is plaintiff’s oral evidence that 
all Kutch property was divided and only the 
.i \vaibay property remained joint. That Bombay 
iroperty was a joint business. Ifc was perfectly 
]jatural tljat it continued joint. Finally even in 
.1994 tlici'f) was no occasion for a further parti- 
tion. What was done then was to acquire Vershi's 
I'io[ ei fcy in KutcK by a deed of release from the 
u-idow. Two iuferencGS arc possible from these 
lacts. One is that this mortgage Vv^as kept out of 
the ];artition, because ifc whs Vcrdii’s personal 
l>ropLrty and not joint family property and w'as 
treated as Vershi’s SLparate property at the 
l^nrti'lon. The second is that the mortgage deed 
% not acted n\}On. In either case, Pasvir had 

TiO irtorebt in tho property. The defendants- 
appr Hants have argued before me that the mort- 
gage was not acted upon. But in view of the 
collateral icnt note and in absence of any other 
evidence ifc cannot be concluded that the morfc. 
gage was not acted upon. I find ifc was acted 
u pen. 

[IC] Tho result of my findings above is that 
the plaintiff’s vendor Pasvir had no title to this 
property and acquired no enforceable title from 
Vershi’s widow’. The plaintiff bas, therefore, no 
title in tho suit property, I allow this appeal 
with costs and order that the Fuit bo dismissed 
with costs. 

D R. Appeal allowed. 

A. I. R. (36) 1949 Kutch 16 [C. N. 13] 

Trivedi J. C. 

Meghji V ira-Kul<ma — Plaintiff — Appel- 
lant V. Khoja Karamali Gulam Hnssein- 
Lalcliod — Defejidant — Respondent. 

Civil Misc. Appeal No. 16 of St. 2004, Decided on 6tb 
January 1949, against order of Diet. Judge, D/- 23rd 
August 1948. 

Civil P. C. (1908), O. 1, Rr, 3. 10 (2) and O. 2. R. 3 
— Suit for declaration of title and recovery of 
possession on cause of action that defendant being 
lessee or licensee of plaintiff refused to pay rent 
and restore possession of land — Defendant denying 
plaintiffs title and possession at any tHne and 
that he ever took suit property on rent— Plaintiff 
examining his vendor to prove title deed — Vendor 
deposing that sale was without consideration and 
not acted upon and that land was in possession of 
his lessees — Leave to amend plaint and addition 
of vendor and his lessees as parties — Held amend- 
ment did not change character of suit -Causes of 
action against parties sought to be added were 
different from that against existing defendant— 
Prayer held could not be granted under O. 2, R. 3 
but should be granted under O. 1, R, 10 (2) read 
with O. 1 R. 3 as question of title was common 
against all intended defendants and it also rested 
on same evidence. [Paras 2 and 3] 

Annotation: (’44-Cora.) Civil P. C., O, 1 R. 3 N. 3; 
O. 1 R. 10 N. 20; O. 2 R. 3 N. 8. 


Premji B. Thakkar^iot Appellant. 

K, V. Bhatt — for Respondent. 

Order. — Thia application is against an order 
refusing to allow the petitioner plaintiff to amend 
his plaint and to add other defendants to the 
suit. The appellate Court confirmed ap order of 
refusal. The plaintiff petitioner’s case* is that he 
purchased two plots of land from Barot Prabhu- 
das Ishwardas in 1991 (samvat year) and then 
leased them out on rent to the present defendant. 
Later he sued the defendant for rent. That suit 
was dismissed on the ground inter aZza that the 
lease w^as not registered. After that the plaintiff 
brought this suit to have his title to the lands 
declared and to recover possession of the same 
from the defendant. The defendant denied the 
plaintiff’s title and possession at any time and 
said that the land was not in his poeseesion and 
he never took it on rent or otherwise from the 
plaintiff. During trial the plaintiff examined his 
vendor Prabbudas Ishw’ardas to prove his title 
deed. That witness turned against the plaintiff 
and said that though be had executed that deed, 
ifc w’as without consideration and not acted upon 
and that the land was now in possession of his 
lessees W’ho are different persons. It was in 
consequence of this deposition that the plaintiff 
wished to amend bis plaint, to add another cause 
of action and to sue additional defendants. That 
prayer w’as rejected [on the grounds that it 
would be a misjoinder of causes of action and 
parties and it w'ould change the very character of 
the suit. 

[2] I do not agree that the amendment wouldj 
change the character of the suit. It is suit forj 
declaration of title and for recovery of possession, 
and it will remain so after the amendment. The 
first ground seems reasonable, for the primary 
rule is that the same cause or causes of action 
should be against all defendants. That is not the 
case here. The cause of action against the present 
defendant is that be being a lessee or licensee of 
the plaintiff’s refused to pay rent and to restore 
possession of the land. Declaration of title against 
him became necessary as he denied the plaintiff’s 
title to the land. It arose at a late date. Against 
the plaintiff’s vendor and other persons, who, said 
to be in possession as the vendor’s lessees, the 
cause of action would be denial of the plain- 
tiff’s title deed as one without consideration and 
not acted upon and trespass upon the plaintiff’s 
land by those other persona. Thus the causes ofj 
actions against the parties sought to be added are; 
different from that pleaded against the present' 
defendant. Rule 3 of O. 2 indicates against , the! 

plaintiff’s prayer in this case. 

[3] There are. however, other provisions in 
the Code under which the plaintiff’s prayer should 
be granted. Rule 10 (2) of 0. 1 says that the Court 
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may grant at any stage addition of any person 
as defendant whose presence would be necessary 
in order to enable the Court effectually and 
completely adjudicate upon and settle all ques- 
tions involved in a suit. In this suit the question 
to be decided is of plaintiff’s title to the suit land 
and the prayer to be granted is of delivery of 
poBseesion. In absence of the other parties, the 
decision on the question of title will be incom- 
plete and the prayer of delivery of possession 
cannot effectually be granted. As far as possible 
'finality of a Court’s decision should be ensured. 
That would fail in this case if the other persons 
.were not sued. Rule 3 of o. 1 says that when if 
jseparato suits were brought against several per- 
isona a common question of law or fact would 
arise, all of them may be joined as defendants 
in one suit. In this case the question of title is 
jcommon against all intended defendants and it 
[also rests on same evidence. If there were 
actually separate suits against them, it would be 
advisable to try them jointly. 

[4] Lastly no harm will be done to the present 
defendant by adding other defendants at this 
stage if future costs are saved to him, I, there- 
fore, allow this application, set aside orders of 
the original Court and of the appellate Court and 
direct amendment of the plaint and addition of 
other defendants as desired by the plaintiff. The 
present defendant shall not be liable for future 
costs of the suit in the original Court. He, will, 
however, pay the petitioner. Costs of this appli- 
cation, for which the hearing fee is aesesaed at 


Rs. 16. 


V.B.B. 


Application allowed^ 


A. I. B. (36) 1949 Kutoh 17 [C. N. U.] 

Trivedi J. C. 

Khoja Ladha Danani and others — Defen* 
dants — Appellants v. Khoja Hasam Ismail 
and others — Plaintiffs — Bespondents, 

^ Decided on Slst January 

1949, from order of Acting President of Jadeja Court. 
D/- 3rd Jeth Bud. Tuesday of 1974. 

(a) Muhammadan law — Khojas — Community 
property— Members can claim interest in property 
for mundane purposes. 

H, the Aga Ehan was and fe the religious or 
spiritual head of the Khojas. The Khojas may believe 
that all their communal wealth ultimately belonged to 
their spiritual guide and bead, but that does not detract 
from their own right and interest in the property for 
mundane purposes. * [Para 5] 

(b) Muhammadan law — Wakf — Community 
property — Dispute as tp possession — Property 
consisting of secular and religious parts belonging 
to Khoja community of Kera (Kutch) — Dispute 
between Imami IsmaiH sect and Asna Asharis sect, 
both belonging to Khoja community — Held pro- 
perty no longer, belonged to members of Asna 
Asharis sect and they ha d no right to enter or re- 
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main thereon, although their ancestors had contri- 
buted to its cost. 

Certain Imami lamaili Aga Khani Khojas, as mem- 
bers of the orthodox Khoja community of Kera (Kutch), 
sued for recovery of possession of property belonging to 
the Khoja community from the custody of defendants 
who, though also members of the Khoja community 
belonged to the Asna Asharis sect. Part of the property 
consisted of the place of religious worship, meant for 
the Khojas’ peculiar prayer recitations. Tlie rest was 
secular. The defendants did not say their prayers in 
the place of worship in question at the date of the suit: 

Held that the Khoja community is a religions com- 
munity. They became Khojas by conversion to a parti- 
cular religion. Their recognised and admitted place of 
worship was for use of such persons amongst them as 
subscribed to the practice of religious worship in that 
place. Others amongst them who did not subscribe to 
that custom had no right to enter it or to remain 
thereon, although their ancestors, or even they them- 
selves before they dissented, contributed to its co 3 t. In 
other words, the prayer ball belonged only to such 
persons as would say their prayers there. As the defen- 
dants would not do this, the prayer hall did not belong 
to them and they must be prevented from entering it if 
the persons following the old practice wished to do so. 

[Para 8] 

Held further that so far as the secular property was 
concerned it would bo improper to bar certain persons 
from use of community place merely because they have 
adopted some change in their religious practices and 
outlook ; but if the variation ad pted is repugnant to 
or incompatible with the old practices the non-conform- 
ists can be debarred from use of places of the orthodox 
community. [Para 10] 

From the diffaKences which existed between the reli- 
gious beliefs and practices of the plaintiffs and the 
defendants, the defendants could not be said any longer 
to belong to the same community as the plaintiffs 
though they were born in the same. They, therefore, 
could not be allowed to enter any part of the property 
belonging to the community. [Para 19] 

Held also that it was the plaintiffs’ sect which was 
the prior one amongst the Khojas and therefore they 
were entitled to the Khoja community’s property. 

[Para 29] 

Qopalji XJ , Bhansali — for Appellants. 

K, K, Chhaya (for Nos, 1, 2 and 3) and U, K, Qor 
(for No. 4 ) — for Respondents, 

Jud^DOtent. — The plaintiffs-respondents are 
members of the Khoja commimity in Kera. 
They sued for recovery of possession of their 
place called "Khana” or *Jamat Khana’ and 
certain movables in it from the custody of the 
defendants-appellants and for permanently res- 
training the defendants from entering "Khana” 
and disturbing the plaintiffs’ possession of the 
same. The defendants also are members of the 
Khoja community. The plaintiffs* case was that 
they were the orthodox original Imami la- 
maili Agakhani Khojas, or followers of their 
true ancestors faith to which their anoestora 
were at first connected ; that about the year 
1962-63 V, S. the defendants dissented from the 
old faith, adopted a new faith repugnant to the 
orthodox Khojas, and opened a mosque as their 
place of prayer. Not satisfied with that the 
defendants by sheer force of numbers took pos- 
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session of the ‘'Jumat Khana” and its property 
excluded the plaintiffs therefrom and prevented 
the use of the ‘'Khana” by the plaintiffs for their 
orthodox worship. The plaintiffs sued in repre- 
sentative capacity as leading members of the 
orthodox Ivhnja community of Ktra. 

[v] The defendants contested the suit on 
various grounds, the Chief being that it was 
their faith wliich was the original pure faith of 
the Khoja community and tnat they were the 
plaintiffs who were following a novel and cor- 
rupt form of faith. Another main argument 
before ino was that the Jamat Khana W'as a se- 
cular or a partly secular place of the Khoja 
community and that therefore they could not be 
deprived of its use by another section of the 
aanu' community. 

[3] The suit was instittifced in 1071 V. S. It 
was decreed by the Jadeja Court in 1975 V. S. 
'bnis npj*eal by the dr.fendnnts is pending since 
that dale. At the present day the niimhcr of the 


Imauii Isir ailt Khojas is very small. The defen- 
dants’ sect claims alleginncr of ti.e rest. I am, 
however, not concerned wit’o rlie resent posi- 
fi(m. I have only tocKterniine wLauhor the learn- 
ed Jadoja Court’s decision ot 1975 V. S. is 


correct. 


[ 4 ] 'i'he nppGilauts' first contention is that the 
I)laintilTd are not competent tr^ [iicsccute this 
suit. It is sail] tlmt n^-eerdirg to the plaintiffs’ 

ih' Jiuuat Kimna and its property 
belonged to the Agal.ban. The plaintiffs not 
being the Agakijana’s agents and representatives, 
it is argued, they cannot prosecute the suit. Now 
some w'itnesses might have said that. They 
spoke according to their understanding. But it 
is not correct to say that the Jamat Khana he- 
iongs to the Agakhan. It belonged to the old 
Khoja community of Kera. The property was 
acquired with the Khoja Jumat’s money in the 
name of Jumat and in documenis it still stands 
in its name. Tt was for the use of the Jumat, 
The iiicmkcrs of the enmmunity made various 


contributions to the Jumat Khana. These veie 
spent first for the running expenses of the Jumat 
Khana. Only the annual balance w’as remitted 
to the Agakhan, as the Jumat’s offering or 
tribute to him. The use and management of the 
Jumat Khana vested in the local community’s 
office bearers. These were for the benefit of the 
local community and not for the Agakhan s 

benefit. 

[ 5 ] H. H. the Agakhan was and is the reli- 
gious or spiritual head of the Khojas. The 
Khojas may believe that all their communal 
wealth ultimately belonged to their spiritual 
guide and bead, but that does not detract from 
their own right and interest in the property for 
mundane purposes. I decide that the Jumat 


Khana and its contents belonged to the old^ 
Khoja community as it was before a dispute 
arose betw^een the parties and that, therefore, 
the plaintiffs are the proper persons as represen- 
tatives of that community to bring this suit,, 
intended to w’rest the property from the defen- 
dants. 

[6] The second point for decision on this 
appeal is whether the Jumat Khana was a secu- 
lar place of the Khojas or their religious place 
(place of religious worship) or partly eo. After 
some discussion the learned advocate, Mr. Bhan- 
sali, for the appellants admitted that at least in 
part the Khana was the place of religious wor- 
ship of the Khojas of old. Indeed, formally, it was 
the only place of such worship. On the premises 
there is one big hall meant for the Khojas’ pecu- 
liar prayer recitations and obeisance to their 
God. At one end of the hall there is a throne, on 
which the Agakhan may sit if he ever visits 
thac place, 'l.'bat throne is a sacred object to the 
plaintiffs. It is in front of that holy seat that 

lilersings of God are invoked and other w'orsbip- 

% / 

tul ebantings and recitations are done. These 
things were done there and now^bere else. It 
oiight be that in that same ball guests might be 
allow'ed to rest at night. But that fact does not 
detract from the essentially religious and sacred 
cbaracter of that hall. 

[7] Besides the prayer ball there are other 

parts of the premises. For instance, the commu- 
nity’s cooking utensils are kept in a room. Com- 
munity dinners iu '0 held there. Marriages and 
siu'-ilar functions are held there. It must be 
granted that this part of the Khana was purely 
temporal and that people who continued to be- 
long to the Khoja community could not be de- 
prived of its use. It is argued for the appellants 
that they may at least be allowed to use and 
remain in the temporal party — which would be 
an excellent opportunity to make the use of the 
khana by the plaintiff’s section extremely hazar- 
dous. . . 

Is] Now as regards the prayer hall, it is 

admitted that before the defendants made their 
mosque about 19G2-63 V. S. all khojas including 
themselves, were eaying their prayers in the 
khana ball and that that was their only place 
of saying prayers. Mr. Bhansali for the appel- 
lant further admitted that the defendants would 

no longer say their prayers in the khana ball. 
They would use it only* for secular purposes. On 
this ground above the defendants must be pre- 
vented from entering the khana prayer ba|^ ^ 
obstructing the plaintiff’s use of it. 
community is a religious community. I ey 
became Khojas by conversion to a particular r . 
ligion. Their recognised and admitted 
worship was for use of such persons 
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them ae subscribed to the practice of religious 
worship in that place. Others amongst them 
who did not subscribe to that custom had no 
right to enter it or to remain thereon, although 
their ancestors, or even they themselves before 
they dissented, contributed to its cost. In other 
words, the prayer hall, in the khana belonged 
only to such persons as would say their prayers 
I there. As the defendants would not do this, the 
prayer hall did not belong to them and they 
must be prevented from entering it if the per- 
sons following the old practice wished to do so. 

[9j As regards the secular part of the Jamat- 
khana the position is not so simple. For analogy 
I refer to the dining and resting places of Hindu 
castes, called “Wadis” or “Dharamshala” or in 
Kutoh "Brahmapuris of the Brahmans.” These 
places are for secular purposes, unless there is a 
temple in one. All members of a caste have a 
right to use such a place for the purpose for 
which it is meant. Indeed, they could even lend 
its use to another caste for that purpose pro- 
vided they can interdine, with that caste. But 
even as regards such a place, a man though born 
in a caste would have no right if be ceased to be 
a Hindu or ceased to be a member , of that 
caste. On the other hand, if a man born in such 
a caste, merely changed his religious sect, say 
from Shaivism to Vaiehnavism or to the Swami- 
narayan sect within the Hindu fold, he would 
not on that account cease to have rights in his 
caste’s “wadi.” Amongst Hindus as long as a 
man professes to belong to a particular caste 
and does nothing repugnant to the religion of 
that caste, he would remain a full-fledged 
member of it. The Khojas being a religious 
community similar reasoning would apply to 
the use of their community ijlaces. If a Khoja 
became a Hindu or a Christian, he could cer- 
tainly not any longer have the right to enter or 
use a Jumat khana. It will thus be seen that the 
determination of this question depends upon 

the nature of change that has taken place in a 
section of the community. 

[10] I for one would recognise that change 
and variation are bound to come about a com- 
munity in course of time and it would be 
improper to bar certain persons from use of 
community place merely because- they have 
adopted some change in their religious practices 
and outlook. But if the variation adopted is 
repugnant to or incompatible with the old 
jprocticea the non conformists can be debarred 
|frotn use of places of the orthodox community. 
This teat should be applied to the present case. 

[11] What are the dififerences between the 
religious beliefs and practices of the plaintiffs 
and the defendants? The plaintiffs are called 

Ismanee, ” ‘Tsmaili Agakhan Khojas. ” The 


defendants call themselves, “Asna Asaria.” In 
this case the parties agreed to the points of dif- 
ference between them. These were recorded. 
The defendants' pleader also gave a series of 
answers to examination by the Court before 
issues were framed. I find that funeral rites are 
remarkably similar in both. Marriage rites do 
nob matter. For the rest some back ground may 
be recited here. Nominally the Prophet of Amalia 
was the source of their religion. The prophet 
according to himself was only a man chosen by 
God as medium through whom His will was 
revealed. According to orthodox Sunni Muham- 
madans the prophet was the last prophet and 
his word was final. 

[12] The holy prophet left no son. He left a 
daughter named Fatima. She was married to 
Aly. Aly was the prophet’s favourite and ac- 
cording to Shias bis spiritual heir. Fatima and 
Aly had two eons Hassan and Hussein. The 
latter w^aa killed at the reputed battle of Kar- 
bala. He left a son. The holy prophet himself, 
his daughter Fatima, his son-in law Aly and 
Fatima Aly’s two sons, Hassan, Hussein form a 
pantad ‘Panchatan’ in whom the Shia’s believe. 
They believe that Aly was like tl^ prophet and 
messenger of God, and that on dooms day the 
"Panchtan” would plead for their faithful fol- 
lowers before God w'ho would then sit in judg- 
ment on all men. The Sunnis do not believe in 
revealed character of any one after the holy 
prophet. I mention this because of the character 
of difference between the beliefs of the Shias 
and Sunnis. Although, the prophet is common 
to both sects, the above difference is considered 
so fundamental that it has led to as much blood- 
shed and enmity between them as between any 
two religious sects in the world. Shias and 
Sunnis are two separate communities and it is 
well-established law that if a Shia born Muham- 
madan became a Sunni he would not be entitled 
to any interest in his birth community's com- 
munal property. This is an important thing to 
remember. Shias and Sunnis are both Muham- 
madans and owe allegiance to the prophet and 
yet because of the one difference that the Shias 
believe in revealed character of certain persons 
after the prophet and to the Sunnis there is no 
prophet after the holy prophet, the two sections 
became so exclusively separate different com- 
munities. We shall see that the differences be- 
tween the Ashna Asbcia and the Ismailis are of 
a more fundamental character and varied nature. 

[13] Ashna Asharis believe in further revealed 
personages and their succession. Ali was the 
first Imam and beginning with him the Ashna 
Aeharis believe in a succession of 12 Imams. 
The I2bh Imam disappeared and so the revealed 
Imamate stopped, though ordinary Imamate 
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continued. According to them the 7th Imam 
was Knsam Musa. They do not believe in the 
present Irnamato cf II. II. the Agakhan. They 
do not render homage to him. They would not 
allow any of their funds to be diverted to the 
Agaknan. 'Ihey do not say their prayers in a 
Kbana, lT.ey say Namaz in a Jlosque invoking 
the I'iinchtau only. They believe in but one 
day of judgment, the dooms day w’hen the 
Panchtau, and other Imams including the 12th, 
disaf-pfured ono, will testify to their faith and 
admit them to paradise everlasting. 

[14] The Asna f Asaris observe the Ramjan 
fast. 

[15] The beliefs and tenets of the Ismailis are 
w'idily different from this. They are called 
Ismaili's because their 7th Imam was Ismail, 
against the Asi^a Asari’s Musa Kasam. They 
start by believing Ali, their first Imam, to be 
an incarnation of God. Thus they place Ali 
above the prop.het himself. Not only that to a 
Muhammadan bhia or Shunni it is heresy to 
say that God takes incarnation in the form of 
man. That amounts to blasphemy. Tiiis is funda- 
mentally different from the teachings of the 
holy prophet. Then the Ismailis believe in the 
revealed character of all Imams to the present 
day. Ills Highness the present Agakhan is their 
48th Imam in Aiy’s and Ismailis line. This 
makes aa much difference hetwocn Ismailis and 
Asna Aaaris us Unit betvveen the Shias and 
Sunni''^. To the Asbna Ashrais Ilis Uigfmess the 
present Agakhan is only a Pir, i. c., a holy man 
and nothing more. 

[in] The Ismailis do not have to wait till the 
dooms day for entering paradise. According to 
them, tliG present Imam decides whether a parti- 
cular Khoja will enter paradise on death or will 
have CO he born again. This rebirth is pure 
paganism to the Aebna Asharis. 

[17] The Ismailis do not say Namaz and do 
not believe in mosques. They invoke the bles- 
sings of all luviins upto the present Imam, 
as well as of the Prophet; but they invoke AH 
as true God himself. After this invccatiou they 
recite what aie ^called ‘‘Juanas*’ or precepts 
of their converter Pir Badrucldin. An A^hna 
Asaria will nob recite those precepts which ac- 
cording to him would be pagan ritual, 

[18] The Ismailis do not observe the fast of 
Ramjan. 

[19] The above differences are nothing com- 
pared with the topping differenCG which I shall 
now mention. The Imami, Ismaili Agakhani 
Khojas w’bich the plaintiffs are, believe in nine 
Hindu Incarnations of the God, the tenth being 
their Ali Imam. This tenet completely severs 
the ono sect from the other. The Asna Asaris 
are in short followers of a sect of.^Iuham- . 


madanism. The Ismailis are not. With these 
differences, the defendants cannot be said any 
longer to belong to the same community as the 
plaintiffs, though they were born in the same. 
They, therefore, cannot be allowed to enter any 
part of the plaintiffs' Jumat Kbana, not even 
the part outside the prayer Hall. Nor can they 
be allowed any share in that Jumat Khana's 
movable property like cooking utensils. Dissen- 
tors have to get out with their skins only. They 
cannot get the church, neither the vicarage, nor 


the Parish. The above differences are admitted. 
I shall not mention minor things like recital or 
non-recital of Ealama at the time of circum- 


cision, 

[20] The defendants, how^ever, say that it ie 
their sect which was the prior one amongst the 
Khojas and they are the plaintiffs who have 
changed and teen corrupted by the Agakhan. 
And, therefore, they should get the khoja com- 
munity*s property. This is then the last and 
most important question to be decided whose 
was the prior belief or what belief was prevailing 
amongst the khojas at Kera when the suit pro- 
perty was acquired ? Fortunately for me this 
very question has been decided before this suit 
was instituted in Kathiawar and in Bombay. 
The Kathiawar Judge follow'ed tbe judgment of 
the Bombay High Court of 1866 A. L. I shall 
adopt tbo reasoning of that judgment and rely 
upon tbe fact that exactly the same differences 
then existed in Bombay amongst the Khojas 
there, so that the supposed background of the 
dispute at Kera sought to be built up by tbe 
defendants drops out. 

[21] It is admitted that the Khojas of Kera 
wore in their uniegenerato days Hindu Luvanas 
about 6 centuries ago. There came a Pir Gulam 
Sud-ud-din to convert them and they were con- 
verted and were called Khojas, To that com- 
munity belong the plaintiffs and tbe defendants. 
The dispute in Kera arose in 1962 V, S., say 1906 
A. D. It was then that the defendants first made 
their mosque in Kera and stopped using the 
Kbana as their prayer house. The property in 
suit was completed 15 years before that. In 
1950 V. S. 1894 A. D. His Highness the present 
Agakhan returned to India from a European 
tour. As a young man fully influenced by 
European liberalism he thought it necessary, so 
it is said, to issue instructions in a booklet to 
his followers in faith on religious matters. This 
boclvlet is exhibited. It is said to have been 
published in 1894 A. D. In 1895 A. D. the Khojas 
of Kutch including the Khojas of Kera presented 
a valedictory address to Ilis Highness tbe 
khan, a printed copy of which has been exhibited. 

It is said in that address that tbe faithful foUo- 
^'ers were much obliged to His Highness for o 
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above booklet, I shall take that booklet to have 
been published by His Highness the Agakhan in 
1894 A. D. That booklet contains injunctions 
about Namaj and Roja (fast of Eatnjan) in 
accordance with the defendants’ faith; though 
it also contains an exhortation to recite’“Duwa” 
as well as Namaz, a claim that His Highness 
the Agakhan is a descendant of Ali and as such 
the present Imam, and an exhortation to pay 
Zakat” to him, which things the defendants do 
.not believe or observe. Then, so it is argued 
His Highness realised that he had committed 
blunder in so enlightening his followers as it 
afifected his sacred position and purse; and a few 
years later he began secretly undoing the mis. 
chief done to himself by that booklet. The 
result was a new sect of Imami, Ismaili Aga- 
khani Khojas, whom the defendants were obliged 
to turn out of the Jamat Khan. I think that 
from these facts one can equally well argue 
that His Highness having returned, apart from 
European influence doubted his revealed charao- 
ter and so issued a booklet containing tenets of 
Shia religion with a view that his followers 
might be called Muhammadan when a few years 
of a life of revealed character wore out puri. 
tanism from him, he desired his subjects to 
revert to the beliefs studiously propagated by 
his ancestors. The defendants would have me 
believe that especially the Qodhood of Ali and 
the ten incarnations of God, including adoption 
of the Hindu incarnations, were innovations 
made after 1896 A. D. That is clearly not a fact. 
For, the judgment of the Bombay High Court 
of 1860 A. D., exhibited in this case, mentions 
exactly the same beliefs and practices of the 
^msili Khojas then prevailing, amongst the 
Khojas. These were then old beliefs and practices 
and not innovations after 1895 A. D, 

[22] On the other hand, it is admitted that 
Baying Namaz in mosques, building mosques for 
^at purpose, not saying prayers in Jamat 
Khans, stopping payments of Zakat to His 
Highness the Agakhan and not saying "Duwa” 
were innovations introduced by the defendants 
a ter K 50 v. 8., in the neighbourhood of 1962 
V. 8. Even the booklet relied on by the defen- 
dants eschews Aena Asarism, i. e., stopping at 
the 12 th Imam and ignoring Ismail as the 7th 
imam whose descendant His Highness the Aga- 
khan is supposed to be. 

[23] In the judgment of the Bombay High 

urt an incident of pilgrimage by a troupe of 

Khojas from India to the then Agakhan at 

at ZtVJ! '• That shows that 

fcepnning of 19th century, Khoja 
considered the Agakhan to be so holy as worthy 



[24] Looking to the history of spread and 
fanaticism of the faith of the desert, one cannot 
imagine a process of corruption of even Shia 
Muhammadanism by the Hindu Pantheon. 
Influence would be felt in the reverse direction. 
People half way -to Islam would try to complete 
Islamism and not conversely. In fact that is 
what has happened to the defendants. They 
were not Muhammadans so far. Now they have 
become Muhammadans. 

[25] PirSadruddin’s alleged precepts (Juana’s) 
which the plaintiffs recite as part of their 
prayers, ate in old Sindhi, i. e,, non-arbicised 
Sindbi and are written in old Sindhi character 
akin to Devnagari, not in modern urdinised 
Sindhi characters. That respects the old age of 
these aphorisms; whether they were actually 
composed by Sadruddin or not, is a different 
and in my opinion unimportant matter. 

[26] If Sadruddin was an Ashna Ashri, 
Khojas would be doing pilgrimage to his tomb 
in India and not to the living Agakhan at 
Kerman. The fact is, as stated in the Bombay 
High Court s judgment, that Khojas never 
thought of doing pilgrimage to Sadruddin’s 
tomb and always to the Agakhan. lu that 
judgment the method of spread of the Ismaili 
faith is narrated. Its agents began by pretending 
to believe the would-be convert’s faith and 
tradition as true; then they introduced slight 
change of orientation in them and directed 
them towards Ali Imam and finally when the 
converts w’ere securely won they w'ere led to 
rely only on Ali Imam as the present incarna- 
hon of God. The reputed “Juana’s” of Sadrud- 
mn s show just such process : adoption of the 
Hindu incarnation of God, use of Hindu langu. 
age and nomenclature and then fixing Ali at 
the end of it all. Therefore, the present faith of 
t^be Ismaihs Khojas is the more likely to have 

been handed down by Sadruddin to the con- 
verts in Sindh, Kuteh, etc. 

[27] The defendants’ pleader on being exa 
ined by the trial Court admitted that the" 

Juanas used to be recited in the Khana 
before they dissented and made a mosque 

[28] The present Agakhan’s grandfather who 

was the first Agakhan to come to reside in India 

published a pamphlet in I86I calling his folio-’ 

were amongst Khojas to conform to the Imami 

^rnail 8 faith. This was done by the Khojas of 

Kutoh. The defendants dissented some 45 years 
after that. ^ 

L what is written above is 

quite sufficient to show that it was the lamaire 

faith including the theory of ten incarnations 

and Godhood of Ali and the continuous Imam- 
ate descended from Ali to the present day. 

V. — was handed down by Pir Sadruddin, who 

Cmmrt^ 
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oaviio to JuV.va, as the then Imam's agent, and 
that the defendauta’ faith Asna Asarism was an 
innovation amongst the Khojas of Kera about 
the year 1GG2 V. R. or thereabout. I decide 
uceordingly, 

[so] The Khoja community's property in Kera 
the property in suit shall belong to and remain 
with the Iin imi, — Isamaili sect — Thedefendants 
must be permanently restrained from entering 
it and from disturbing the plaintiffs' enjoyment 
of the same. I confirm the lower Court’s judg- 
ment and dismiss this appeal with costs. 
v.B.li. Appeal dismissed, 

A. 1. R. (36) 1949 Kutch 22 [C.N. 15.] 

TiUVEOI J. C. 

The Eiildi Goveryimeni — Appellant v,Sevalc 
Ishwarlal Thakoradas and. others — Accused 
— -Respondents. 

Crimuiiil Appff\l Xo. IG of 1949, Decided on 15th 
duly 19-49. afj-iin.t order of Addl. Ist Class Magistrate, 
lUiuj, !),- 25lh April 1949. 

Ciiminal P. C. (1898). R. 247 -Complaint by 
public servant — Complainant absent being trans- 
ferred Accused should not be acquitted ^ut other 
Witnesses should be examined. 

When a complaint is tiled by a public servant and 
on the day of hearing ho is ab-:cnt bei ugrtransferred 
from the place, the complaint would be prosecuted by 
iho police cr the i'ubdc Prosecutor. The Magietiate, 
instead ot acquitting Ibo accused because of the absence 
(f the complainant public soivant, Bbould examine the 
other prosecution witnesses &unmtom;d to appear on 
that dale, ^hrcly because one of the Witnesses, viz., 
the public servant, U absent, the Magistrate cannot 
refuse to examine other witnesses. The case is diflereiit 
when the complaint is tiled not by a public servant 
but by ft private servant. [Para bj 

Annotation; (’‘IG'Com.) Criminal P.C.,S. 24<, N. 
OiandrafihQ'nicer P. Pandya^ PitbLc Prosecutor 

for Kutch Govt. 

JOrisliHCilnl P.Kotivo.1 [iov Ko. 2) Krisluicilal A/, d/nw* 

had {for No. 9) and Jamiatrai G. Vaidya (for No. 4) 

— for Respondents. 

Accused 2 T 5 r>rescnt in persen. 

Judgment. — This Is an appeal against an 
order of acquittal under S. 247. Criminal P. C., 
in a cti.o of affray under S. IGO, Penal Code 
against five persons, for absenco ^ of ^ iho public 
servant who made the comi)laint in the case. 
The five accused persons are present either by 
I)leader or by themselves and I have heard their 

arguments. 

[2] It appears that one of the accused persona 
gave information one night to the police that be 
was beaten by some others. The police inquired 
into that information and found that the parties 
had fought amongst themselves on a public 
street and had committed the ollence of affray. 
Bo one of the police officers v/as chosen to make 

a complaint against the fighters to tho Magistrate, 

[3] Upon receipt of the complaint the Magis- 
trate promptly examined the police officer on 

B. A., ignoring the provisions of S, 200, Criminal 


P. C. It is not recognised by some Magistrates 
in this province yet that with the introduction 
of the Criminal Procedure Code into Kutch the 
procedure was well defined and was meant to 
be studied and follow'ed. That was on 28th 
March 1949. I am told that 6th April 1949 was 
fixed for appearance of the accused persons. 
When they did appear and that 16th April 1949, 
was fixed as the first day of hearing. I am fur- 
ther told that on 16th April 1949 the complain- 
ing public servant did not appear and the hearing 
was adjourned to 26th April 1949 and subsequent 
dates. 26th April 1949 was fixed only for the exa- 
mination of the complainant-public servant and 
other witnesses were to appear on subsequent 
days. 

[i] In the meantime the police officer had 
gone away to Khavda on transfer. He sent a 
report therefrom that he was unable to attend 
Court on 26th April 1949 for reasons stated by 
him. 

[5] The Magistrate, however, thought that the 
police olfi3ei’ was only trying to harass the 
accused persons and was pursuing dilatory tactics. 
He, therefore, acquitted the accused persons 
under S. 247, Criminal l\ C., on the ground that 
the complainant of the case was absent. 

[C] In doing so the learned Magistrate ignor- 
ed the proviso to S. 2i7. There is a difference 
between a private complainant and a public ser- 
vant complainant. A private complainant’s pre- 
sence may be required to conduct bis case. But 
a public servant is not so required. Ilis com- 
plaint would be prosecuted by the police or Public 
Prosecutor, as was being done in this case. What 
was required to be done in this case was to exa- 
mine witnesses to prove the case. The public 

servant would be only one of the witnesses. There 
were other witnesses who were summoned to 
appear on succeeding days. Merely because one 
witness was absent the Magistrate would not 
terminate the case. He was bound to examine 
the other witnesses. The case was not such as 
could not go on in ab.-ence of tho police officer. ( 
It was not such as could not proceed with evi- 
dence of witnesses to come. Under these circum- 
stances it was unjust and unwarranted by law 
to terminate the case at onco. The Magistrate s 

order is manifestly untenable. 

[?] The accused persons tell me that the case 
is petty and should not be revived and that the 
Magistrate has acted wisely. How the Magis' 
tcate has acted 1 have shown above. As to pet- 
tiness of the case, I do not think that people who 

fight on a public street should escape prosecution. 

The case must proceed legally to its end. 

[8] I advise the learned Magistrate to lay be- 
fore him the Criminal Procedure Code while 
trying Cfiam^al cases^and^lklways to consult t e 
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book before making use of its provisions. That 
would be good opportunity to learn the law 
and a sound way to avoid mistakes. 

[9] I allow this appeal, set aside the order of 
acquittal and remand the case for retrial accord- 
ing to law. 

K.g.d. Appeal allowed, 

A. I. R. (36) 1949 Kutch 23 [G, N, 16.] 

Trivedi J. C. 

Jamkubai — Defendant 1 — Appellant v, 
Premji Devshi and others — Plaintiffs — 
Bespondents, 

First Appeals Nos. 117 and 116 of St. 2005, Decided 
on 8th July 1949, ap^ainst decree of Addl. Diat. Judge, 
D/- 18th January 1949. 

(a) Evidence Act (1872), S. 101 — Mortgage — 
Redemption suit by purchaser of equity of redemp- 
tion — Plaintiff must establish mortgage and 
mortgagor’s title— Then burden shifts on defendant 
to establish his title. 

Id a mortgage redemption suit by the alleged pur- 
chaser of equity of redemption, when the mortgage is 
denied, the plainliQ baa to prove that so and so mort- 
gaged the suit property to eo and so. that that mort- 
gagor had mortgagable title in the property and that 
the plaintiff has obtained that title. Until that is prov- 
ed there is no burden on the defendant, the alleged 
Dfiufructuary mortgagee in possession, to prove his title 

.u" Pi^oof of his title it cannot be presum- 

ed that the alleged mortgage must be true. [Para 31 
Annotation: (’46-Man.) Evidence Act, Ss. 101, 
103, N. 58, * 

(b) Evidence Act (1872), S. 91 — Mortgage - 
Proof— Question whether property A is mortgaged 
—Recital in sale deed of property R, in describing 
boundary of R, referred to property A as mortcaeed 
property Recital held not independent proof of 
mortgage of property A but at best corroborative 
piece of evidence — Evidence Act (1872), S. 157. 

^ Man.) Evidence Act, S. 91,^ 

(c) Evidence Act (1872), S. US — Admission of 
party not leading opponent to act upon il-Admis- 
sion does not operate as estoppel _ Party makinp- 
admission is not debarred from disproving it. ^ 

Annotation: (46- Com.) Evidence Act. S. 115, NT(b? 

(d) Contract Act (18721 S ii /-. . \’* 

fn o°mfno5*^ 

majorUy ■ he attains 

Annotation: (’46-Man.) Contract Act, S. 

'ul'ueh/ann Manharrai 

No8, i, 2 and 3)—iot Respondents. 

for P’‘^i“tiffs-«3ponaenta sued 

for recovery of possession of the mortga® ed pro 

of redemption from Bhara Mulji aged 49 , Parma^ 

of Veja Pala aged 71 and Lakhaman 
Vachhia aged 20 by three separate documents 


Katoh 28 

for consideration and that the ancestors of the 
plaintiffs’ vendors had mortgaged this property 
in usufruct to an ancestor of defendant Jamku- 
bai’s husband at some indefinite age before s, Y, 
1925. The principal defendant Jamkubai denied 
existence of any mortgaged interest in the pro- 
perty denied the plaintiS’s right and claimed 
that the property was outright hens. There was 
also a dispute about the amount of mortgage, the 

plaintiffs’ being unable to say definitely the 
amount of the mortgage. 

[ 2 ] The suit was decreed. The principal de- 
fendant Jamkubai has appealed by Appeal No. 
117/5 of 2004/1949 V. S. Defendant 3 Khimji 
Liladhar, son-in-law of Jamkubai’s has also 
appealed by Appeal No. IIG/4 of 2005/1949 v. 8. 

I shall take up Jamkubai’s appeal first. 

[ 3 ] In a mortgage redemption suit, the plain- 
tiff has to prove that so and so mortgaged' 
the suit property to so and so, that that mort-j 
gagor bad mortgagable title in the property and 
that the plaintiff has obtained that title. Until' 
that is proved, there is no burden on the defen- ' 
dant. Ho is not required to prove his title and! 
in absence of proof his title it cannot be presum-! 
ed that the alleged mortgage must be true. In^ 
this suit we are dealing with old ancestral pro-! 
perty of the defendant’s in their possession for 
an indefinitely long time. In fact no hint has 
been given as to when the alleged mortgagors 
were last in possession of the suit property. That 
has been left severely alone. There is little evi. 
deuce to prove the mortgage directly, in fact 

none. It is sought to be inferred from certain 
recital and other facts. 

[ 4 ] The three vendors of the plaintiffs were 

examined as witnesses and they deposed that the 

property was mortgaged by their ancestors 

Karami and Khangar to Hansraj husband of the 

defendant s, or so they heard from their ancestors. 

Wow there 13 good evidence to show that they 

did not learn this fact from their ancestors 

Before doing so I shall mention the vendors 
genealogy as given by them. 

Common Ancestor. 

(Name unknown.) 

Karman 


Palu— 

I 

Veja 


(widow 

Parmabai) Bhara. 


-O 

I 

0 

1 


I 

Khengar, 


Rama 
I 

0 

1 

T u 11 A 1 liakhaman. 

for granted. (After con- 

sidering^the evidence the judgment continued) 
prove Srn, Propose to 

Lie ,elM,S 
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[G] (i) Two documenta. one of v. S. 1925 and 
anotLcr of V. S. 1955. By the former eons and 
fjrand-sons of Karamshi sold a part of field to 
tbo South of the suit property. In describing 
its Northern boundary the language used is 
suaceptiblo of the meaning that one Ravji pos- 
sessed it as a mortgagee. By the latter document 
Rama s/o Khengar sold bis part of the same 
field. In describing its Northern boundary, the 
present suit property was referred to as rnort’ 
gaged fo Mathradas by some Charans. Now if 
Rainu had a mortgagor’s interest in it ho would 
not refer to it as mortgaged by some Charans. 
In the earlier document the mortgagor is left to 
be gues'^ed. Now such recitals are not indepen- 
dent proof of mortgigo of tbo Guit property, 
dll y at best are corroborative pieces of evi- 
donCG. \\e nave nobbing original yet to be cor- 
roborated. TbjSG document?, the latter of which 
is not quite in conformity with the second pieco 
of evidence iTcsently following, do not prove the 
plsintilT’s mortgage. 

[7] (ii) In 10 13 3. Y. Parmabai’s husband’s 
brother applied to the State Government that he 
would like to sell hisGaras to the State. Upon 
this the State conducted some inquiry into that 
appliCiUt’s title. In course of that inquiry, defen- 
dant’s husband Ilansraj said that he did not 
then have bis title deeds with him, that they 
were with bis brother at Janjibar, Africa and 
that ho did not know whether his title w'as of a 
mortgagCG or of an outright owner. So old was 
the interest at that date already. I do not see 
how this application by Koa'amshi’s descendant 
proves mortgage of the suit property. At best it 
was a speculative claim. It might be as a result 
of that inquiry that the State decidedlo purchase 
nothing from that descendant of Karamshi’a. 
This fact reduces the evidenciary value of that 
incident of 1948 to practically nothing. 

[8] (iii) In V 8. 1997 Lakbman Vacbhia’a 
mother transferred her interest in the suit pro- 
perty to one Klicta. On the strength of that 
transfer Kheta sued for the present defendant 
to redeem the property. That suit was withdrawn 
on the difendant’s son in-law Khiraji Liladhar 
purchasing from Kheta whatever right he claim- 
ed in the property. This is supposed to estop the 
defendant from denying Lakbman’s interest in 
the property. This estoppel applies only to 
Khimji Liladhar and he cannot deny Kbeta’s 
interest and Lakhinan’s right to redeem it. This 
estoppel does not apply to the defendant. Of 
course in a way the defendant, Jamkubai admit- 
ted that Kh eta bad a valuable interest. But as 
that admission did n^ 
tiff to do anything, ‘iw cm ne 
defendant. 


thing, ‘ iV c^' be^^^rtlvea oy tne 
he sajs tlk^t fife yUd StoC' ^ot possess 




Acc 

D 


y. 


A. I. R. 

any title deed she paid the price of saving 
harassment of litigation. This is enough to dis- 
prove the admission. The effect of the purchase 
by Khimji from Kheta has been misconstrued 
here. Its only effect would have been felt when 
Kheta’a vendor sought, after 99 years, to recover 
it from Khimji Liladhar. This transaction of 
1997 throws much light on the present plaintiff’s 
transaction. In 1997 Kheta dipped his fingers 
into the pie and brought out Krs. 1500. No 
sooner had the defendant spent that sum to 
save her title than the plaintiff tried exactly the 
same thing. But this time his fingers will be 
burnt. 

[9] I decide that the suit property was not 
mortgaged by the plaintiff’s vendors’ predeces- 
sors to the defendant. Jankubai’a husband’s 
predecessor, that so far as the plaintiffs are con- 
cerned Jankubai is outright owner of the property 
and that the plaintiffs’ vendors having no inte- 
rest in the property, the plaintiffs have acquired 
none. I allow this appeal with costs. I order 
that the suit be dismissed with costs. I find that 
the plaintiffs have speculated too much into liti- 
gation and hence thereby caused much harm to 
Jankubai. I order that the plaintiffs shall pay 
Ks. 600 as special costs of the suit and the appeal 
together to the defendant Jankubai, This total 
shall include other ordinary costs. 

[10] Now I come to Kbimji's appeal 4/1949. 
The forgoing decision renders further discussion 
unnecessary. But I wish to point out the plain- 
tiffs* right vis a vis Khimji. The plaintiffs ven- 
dor’s mother mortgaged the supposed equity of 
redemption to Kheta for 99 years. That was a 
sham transaction and an absolute shibboleth. 
But the form of the mortgage being usufruo- 
tuary that mortgagor cannot recover possession 
from Khimji (Kheta’s vendee) during the stipu- 
lated period. This transaction was entered by 
Lakhman’s natural guardian during his minority. 
He has not avoided it after attaining maj'ority. 
In this province he cannot do eo if the trans- 
acyoD was for bis good, w'bich it purported to 
bo, though only material not moral. Thus that 
transfer is binding on him. Thus the plaintiffs 
have obtained nothing against Khimji for 99 
years. Their right to recover possession having 
been delivered to Khimji they cannot sue Khimji 
to recover possession during that period of 99 
years. This was not a simple mortgage which 
could bo allowed to stand by. The suit against 
Khimji must be dismissed. I allow this appeal 
with costs to Khimji and dismiss the suit against 
him with costa io him, 

RG.D. 
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